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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION
MUSID MUSLEH,
Plaintiff, Case No. 17-cv-14126

Paul D. Borman
V. United States District Judge

AMERICAN STEAMSHIP
COMPANY,

Defendant.
/

OPINION AND ORDER GRANTING DEFENDANT
AMERICAN STEAMSHIP’'S MOTION TO DISMISS (ECF NO. 5)

This action involves Plaintiff's claimf®r damages allegedly resulting from an
injury suffered aboard the M/V St. Olaan December 26, 2014, while Plaintiff was
in the service of the vessel's own&efendant American Steamship Company
(“ASC”). On September 8, 2017, this Court granted ASC’s motion for summary
judgment in a previous action betweereglh same partiesegarding damages
allegedly related tthis same injuryMusleh v. American Steamship.(&o. 15-cv-
13252, 2017 WL 3966576 (E.D. Mich. Sept. 8, 201 Musleh ). Thereafter,
Plaintiff filed this second Complairgame parties, same incidentM(isleh II'). ASC

now moves for dismissal in this action, amgithat Plaintiff’s claims in this action
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are barred by principles oés judicataand collateral estoppel. The matter is fully
briefed and the Court held a hearing orriAp5, 2018. For the reasons that follow,
the Court GRANTS ASC’s motion to dismiss.
l. FACTUAL BACKGROUND

On December 26, 2014, Plaintiff injurki$ shoulder and thumb while working
for ASC as a seaman aboard the M/V SailCl (ECF No. 9-2Pl.’s Resp. EXx. A,
March 24, 2016 Deposition éhmed Musleh taken iMusleh |, at 12:22-23, 39:16:-
40:3.} Plaintiff received medication and mbhtinjections in his shoulder for pain
for some period of time along with physi¢hkrapy, and was declared fit for duty

(“FFD”) and able to return to workitth no restrictions on June 16, 2013d. (at

! In ruling on a motion to dismiss, the Court may consider the complaint as well as
(1) documents that are referenced in trenpiff's complaint and that are central to
plaintiff's claims, (2) matters of which aart may take judicial notice, (3) documents
that are a matter of public record, and [dtters that constitute decisions of a
governmental agencythomas v. Noder-Loy621 F. App’x 825, 829 (6th Cir. 2015)
(“Documents outside of the pleadings tinady typically be incorporated without
converting the motion to dismiss into a motion for summary judgment are public
records, matters of which@urt may take judicial notice, and letter decisions of
governmental agencies.”) (Internal quotation marks and citations omitted).
Accordingly, this Court may consider docents filed in the previous litigation before
this Court between these parties includimg Plaintiff's deposition, which Plaintiff
attaches to its Response to Defendant’'s anatd dismiss in this action. “[A] court
may take judicial notice of other courbgeedings without converting the motion into
one for summary judgmentBuck v. Thomas M. Cooley Law Sch&8l7 F.3d 812,

816 (6th Cir. 2010). “[I]t is clear that a court may take judicial notice of its own
record of another case between the same partizgrington v. Vandalia-Butler Bd.

of Educ, 649 F.2d 434, 441 (6th Cir. 1981).
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13:22-14:1, 40:4-44:17.) 1t is not dispdt that “Plaintiff received [from ASC]
maintenance and cure benefits throughthg six month period” that he was
recovering from his injury and not fit for dutjusleh | 2017 WL 3966576, at * 7.

After being declared FFD, Plaintiff attempted to return to work for ASC, but
was deemed not qualified to return tortvon an ASC vessel because he failed to
obtain a Vessel Personnel and Designateclfsty Duties (“VPDSD”) certificate.
Musleh | 2017 WL 3966576, at *1. In the preuss action between these parties, in
addition to seeking benefits for maintana and contractual support, Plaintiff sought
unearned wages for the time period followk§C'’s refusal to rehire him based upon
the lack of a VPDSD certificate. Thio@rt determined that Plaintiff's entitlement
to unearned wages ceased when Plaintriigage aboard the M/V St. Clair ended on
December 26, 2014, the date on which his geyfar ASC ended [so coincidentally
the date on which Plairftisuffered his injury.)Musleh | 2017 WL 3966576, at *6
(“Although ASC continued to provide Pldiff with maintenance and cure payments
up until he was rendered FFdaready to return to work, the law is clear that
Plaintiff was no longer entitled to uneadwwages once his last voyage for ASE,
the voyage on which he was injured, had ended.”)

Plaintiff's complaint inMusleh | contained two counts — one for unearned

wages and one for maintenance and “contillupport” benefits. The complaint in



Musleh Idid not contain a claim against A&@der the Jones Act for negligence or
for unseaworthiness, claimsathare set forth in Counts | and Il of the Complaint in
this action. In fact, at Plaintiff’'s deposition Musleh | counsel for both parties
discussed the fact that Plaintiff was banging a Jones Act claim for negligence in
that action at that time:

Mr. Galea: | guess the first thing is fbee we get started, so that we can

try to narrow the focus of this desition, it's my understanding that the

lawsuit in this particular case, atite claim being made, is not so much

to seek the damages arising assaulteof the incident of December 26,

2014, but more what transpired as a result of the requirement, or

whatever, for the vessel persohndesignated securities duties

endorsement, the VPDSD, and noteaelsrecovery for damages for the

December 26, 2014, incident?

Mr. Fishback: Yes. On behalf &fr. Musleh, that is correct.

And we had a brief conversation thm®rning, and | thought just to add

to the understanding, I think, obvioustiie Complaint speaks for itself.

There is no claim asserted for a JoAe&t or seaworthiness at this time.

And certainly, if that were to becomgevant at a later time, we’'d agree
to present Mr. Musleh, and you can question him, whatever.

(Pl.’s Dep. 5:8-6:9.) Plaintiff never deematy potential negligence or seaworthiness
claims relevant alusleh Imoved forward and proceeded to closure on the unearned
wages and maintenance claims. On Sepe&r, 2017, the Court denied Plaintiff's
claims for unearned wages and maintex@sbenefits, 2017 WL 3966576, at *10, and

on December 21, 2017, Plaintiff filed theecond lawsuit relating to the same



December 26, 2014 incident.

Defendant now moves to dismiss thisi@t, arguing that Counts | and Il, for
negligence and seaworthiness respectiaige out of the same December 26, 2014
injury that formed the basis for the claimsthe prior case and therefore could and
should have been brought in the prior litigati Defendant also argues that the issues
presented in Count Il of the Complainttims case, for maintenance and cure, were
expressly decided in that prior proceeding.

Plaintiff responds thd¥lusleh Iwas an action filed for “the limited purpose of
litigating [Plaintiff's] claim for unearnedvages” and that ASC acknowledged this
limited purpose and therefore is nowagged from asserting the defensered
judicata Plaintiff also asserts that the clainm éoire in this case is different from the
claim asserted in the previous action because his condition resulting from the
December 26, 2014 injury has worsened.

II.  STANDARD OF REVIEW

When reviewing a motion to dismiss under Rule 12(b)(6) a court must
“construe the complaint irthe light most favorable to the plaintiff, accept its
allegations as true, and draw all reaso@abferences in favor of the plaintiff.”

Handy-Clay v. City of Memphi§95 F.3d 531, 538 (6th Cir. 2012) (quotibgectv

Inc. v. Trees487 F.3d 471, 476 (6th Cir. 2007))he court “need not accept as true



a legal conclusion couched as a factabégation, or an unwarranted factual
inference.”Handy-Clay 695 F.3d at 539 (internal quotation marks and citations
omitted). See also Eidson v. State ohifieDep’t of Children’s Servs510 F.3d 631,
634 (6th Cir. 2007) (“Conclusory allegatis or legal conckions masquerading as
factual allegations will not suffice.”).

In Bell Atlantic Corp. v. Twombl\650 U.S. 544 (2007), the Supreme Court
explained that “a plaintiff's obligation fprovide the grounds of his entitle[ment] to
relief requires more thanbals and conclusions, and a formulaic recitation of the
elements of a cause of action will not dactual allegations nstibe enough to raise
a right to relief above the speculative level . .Id."at 555 (internal quotation marks
and citations omitted) (alteration in origindl)o state a valid claim, a complaint must
contain either direct or inferential allé¢gms respecting all the material elements to
sustain recovery under sowiable legal theory.’LULAC v. Bredeserb00 F.3d 523,
527 (6th Cir. 2007).

The Supreme Court clarifiedeltoncept of “plausibilty” ilAshcroft v. Igbal
556 U.S. 662 (2009), explaining that “[ajach has facial plausibility when the
plaintiff pleads factual content that alloti"e court to draw the reasonable inference
that the defendant is liadfor the misconduct allegdd. at 678.” Thus, “[tJo survive

a motion to dismiss, a litigant must allege enough facts to make it plausible that the



defendant bears legal liability. The fac@nnot make it merely possible that the
defendant is liable; they must make iaysible. Bare assertions of legal liability
absent some corresponding factsiasgfficient to state a claimAgema v. City of
Allegan 826 F.3d 326, 331 (6th Cir. 2016) (citiAghcroft v. Igbgl556 U.S. 662,
678 (2009)).

In ruling on a motion to dismiss, the@@t may consider the complaint as well
as (1) documents that are referenced éenptiaintiff’s complaint and that are central
to plaintiff's claims, (2) matters of which a court may take judicial notice (3)
documents that are a matter of public recard (4) letters that constitute decisions
of a governmental agencyrhomas v. Noder-Loy&21 F. App’x 825, 829 (6th Cir.
2015) (“Documents outside of the pleadiripst may typically be incorporated
without converting the motion to dismisgo a motion for summary judgment are
public records, matters of which a court may take judicial notice, and letter decisions
of governmental agencies.”) (Internglotation marks anditations omitted);
Armengau v. Cline7 F. App’x 336, 344 (6th Ci2001) (“We have taken a liberal
view of what matters fall within the pleads for purposes of Rule 12(b)(6). If
referred to in a complaint and central te tiaim, documentdtached to a motion to
dismiss form part of the pleadings. .[C]ourts may also consider public records,

matters of which a court may take judianakice, and letter decisions of governmental



agencies.”);Greenberg v. Life Ins. Co. Of Virginia77 F.3d 507, 514 (6th Cir. 1999)
(finding that documents attached to a motion to dismiss that are referred to in the
complaint and central to theain are deemed torfim a part of the pleadings). Where
the claims rely on the existemof a written agreement, anaipltiff fails to attach the
written instrument, “the defendant may oduce the pertinent exhibit,” which is then
considered part of the pleading3QC, Inc. v. Hewlett-Packard C&58 F. Supp. 2d
718, 721 (E.D. Mich. 2003). “Otherwise, a plaintiff with a legally deficient claims
could survive a motion to dismiss simply by failing to attach a dispositive document.”
Weiner v. Klais and Co., Inc108 F.3d 86, 89 (6th Cir. 1997).
. ANALYSIS

A. Federal Law of Res Judicata

“The preclusive effect of a federabart judgment is determined by federal
common law.” Taylor v. Sturgell553 U.S. 880, 891 (20085ee alsdrestatement
(Second) of Judgments § 8F¢&deral law determinesdleffects under the rules of
res judicata of a judgment of a federal ¢dyur This is true whether subject matter
jurisdiction in the prior action was baken a federal question or diversifgee, e.g.,
EB-Bran Productions v. Warng?42 F. App’x 311, 312 (6t@ir. 2007) (noting that
“a federal court adpes federal law in dermining the preclusive effect of a prior

federal judgment” and observing that thiterbas been appliad the Sixth Circuit



whether the prior litigatiomwas based on fedd question or diversity) (citing.Z.G
Res., Inc. v. Shelby Ins. C84 F.3d 211, 213 (6th Cir. 1996)).

“The preclusive effect of a judgment is defined by claim preclusion and issue
preclusion, which are collectivetgferred to as ‘res judicata.Sturgell 553 U.S. at
892. For purposes of clarity, it is important to note the distinction:

The rules of res judicata actuallymprise two doctrines concerning the

preclusive effect of a prior adjudication, claim preclusion and issue

preclusion. The general rule of clapreclusion, or true res judicata, is

that a valid and final judgment @nclaim precludes a second action on

that claim or any part of it. Claipreclusion applies not only to bar the

parties from relitigating issues that waituallylitigated but also to bar

them from relitigating issues thebuld have been raisad an earlier

action.

J.Z.G. Resource84 F.3d at 214 (emphasis in original).

“IR]es judicata has four elements: (1) a final decision on the merits by a court
of competent jurisdiction; (2) a subsequaation between the igee parties or their
privies; (3) an issue in the subsequastion which was litigatedr which should have
been litigated in the prior action; and &) identity of the causes of actionRawe
v. Liberty Mut. Fire Ins. C9 462 F.3d 521, 528 (6th Cir. 2006) (quotikgne v.
Magna Mixer Co, 71 F.3d 555, 560 (6th Cir. 1995))The purpose of res judicata is

to promote the finality of judgment:a thereby increase certainty, discourage

multiple litigation, and conserve judicial resourcegvestwood Chemical Co., Inc.



v. Kulick 656 F.2d 1224, 1227 (6th Cir. 1981).

The parties here do not dispute thetfivgdo elements as this Court’'s summary
judgment ruling inMusleh lwas a decision on the merits and involved the identical
parties. Our focus is on the third and fibuelements of the res judicata test. The
third element, whether the claims in taition could or should va been asserted in
Musleh | asks whether the “two causes of actarise from the ‘same transaction, or
series of transactions,” and if so thtine plaintiff should have litigated both causes
in the first action and may not litigate the second issue latidnlder v. City of
Cleveland 287 F. App’x 468, 471 (6th Cir. 2008) (quotiRgwe 462 F.3d at 529)).
“The fact that [Plaintiff] now asserts altative theories of recovery and seeks a
different remedy does not allow [him] tead claim preclusion, when those other
theories could have been asserted anddese&ould have been sought in the earlier
action.”Rawe 462 F.3d at 529 (internal quotaitimarks and citation omittedpee
also Cemer v. Marathon Oil Co583 F.2d 830, 832 (6th Cir. 1978) (“Where two
successive suits seek recovery for the sajaey, a judgment on the merits operates
as a bar to the later suit, even though a dhffelegal theory ofecovery is advanced
in the second suit.”).

The fourth element requires “an identdlthe facts creating the right of action

and of the evidence necess#arysustain each actionHolder, 287 F. App’x at 471
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(quotingWestwood Chemical Co. v. Kuljdgb6 F.2d 1224, 1227 (6th Cir. 1981)).
“The final element of res judicata-that théean “identity of claims™-is satisfied if
the claims arose out tfe same transaction or seriesrahsactions, or [if] the claims
arose out of the same core of operative faddsdwning v. Levy283 F.3d 761, 774-
75 (6th Cir. 2002) (alteration adtle “The present trend is see [a] claim in factual
terms and to make it coterminous witle tlhansaction regardless of the number of
substantive theories, or variant formgelfef flowing from those theories, that may
be available to the plaintiff; regardlesstioé number of primary rights that may have
been invaded; and regardlegshe variations in the édence needed to support the
theories or rights. The transaction isbasis of the litigative unit or entity which may
not be split.” Restatement (Second) of Judgments § 24 (cmt. a) (1982) (June 2018
Update).

Plaintiff's challenge relatgwincipally to the fourth @ment, identity of claims,
which Plaintiff interprets to mean thattife subsequent suit requires the submission
of different evidence to sustain the claithen res judicata does not apply to the
subsequent suit. Buds discussed furtharfra, it is well established that the rule of

res judicata “applies to extinguish a cldmnthe plaintiff against the defendant even

though the plaintiff is prepared in thec®nd action . . . [tjo present evidence or
grounds or theories of the case not preskemtehe first action . . ..” Restatement

11



(Second) Judgments § 25 (introductory comment). “[R]es judicata extinguishes all
claims arising out of the same transactioseasres of transaction#s such, a plaintiff
is pressured to present all material refgvta the claim in one action, including any
and all theories even whdfrese theories are based on different substantive grounds.”
Wilkins v. Jakewayl 83 F.3d 528, 535 (6th Cir. 1999uoting Restatement (Second)
of Judgments § 25, cmt. d)).

B. The Elements of Plaintiff's Claims Here and inMusleh |

Plaintiff filed a two-count complaint iMusleh I- Count | for unearned wages
and Count Il for maintenance and suppordigs. The parties’ summary judgment
arguments focused on the count for uneamvages, which waa dispute regarding
whether Plaintiff had the necessary ceréifion to return to work after he was
declared FFD following his injury. PI&iff alleged that ASC wrongfully refused to
allow Plaintiff return to work after heas declared FFD lowing his December 26,
2014 injury and therefore Plaintiff soughtaamned wages from the date that Plaintiff
was declared FFD (June 16, 2015) to tlesent. The Court disagreed and found that
as a matter of law Plaintiff's entitlemeiotunearned wages ceased when he finished
the voyage he was on for ASC at the timéhafinjury. Coincidentally, that voyage
ended on December 26, 2014, tlade that Plaintiff suffecethe injury. The fact of

Plaintiff's injury while inthe service of thehip, a critical element of both of his
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claims inMusleh | was necessarily decidedMusleh land the parties did exchange
discovery regarding the nature of Pldirgiinjury and his medical expenses up until
the date on which he wagdared FFD. Several pages of Plaintiff's deposition in
Musleh Iwere devoted to a discussion of the treatment, medication, and physical
therapy that Plaintiff had received fibve injury he suffeed on December 26, 2014,
and several medical professals were listed by PIdiff on his witness list iMusleh
I. (Pl.'s Resp. Ex. A, Pl.’s 3/24/16 De®B:13-46:8, 72:10-74:22.) This Court held
that ASC had paid Plaintiff all mainter@mand cure benefits that were due him up
through the date on which he was declared FMDsleh | 2017 WL 3966576, at *
6 n. 2. Summary judgment was entene favor of ASC on both Counts | and II.
Plaintiff did not appeal the decisionhtusleh |

Plaintiff has now filed a three Cou@ibmplaint based upon the same December
26, 2014 injury — Count | undéhe Jones Act for neglagnce, Count Il under general
maritime law for unseaworthiness and Cdlinalso under general maritime law, for
maintenance and cure. The eéats of these claims will be discussed in turn, starting
with the last Count first.

“[M]aintenance and cure is an indepentelaim that is not contingent upon
being able to recover for negligence underibnes Act or a violation of the duty to

provide a seaworthy vesselWest v. Midland Enterprises, In227 F.3d 613, 616
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(6th Cir. 2000). “To recover for mainter@nand cure, a plaintiff need show only that
(1) he was working as a seaman, (2) he became ill or injured while in the vessel’s
service, and (3) he lost wages or incueggenditures relating the treatment of the
illness or injury.”1d. “The right to recover for maienance and cure is broad and the
burden of proof is . . . relatively lighgince recovery is not dependent on the
negligence or fault of the vessel or its owneld. (internal quotation marks and
citation omitted).

“There are generally three separatems of recovery in an action for
maintenance and cureBartholomew v. Universe Tankships,.Iri&79 F.2d 911, 914
(2d Cir. 1960). “The first of these is m&enance, a living allowance sufficient to
enable the seaman to mi@@m himself in a manner comparable to that which he
received aboard his shipld. “The second item is cure, wh relates to expenses for
medical treatment,” coverage for whichxtends only until the patient reaches the
point of Maximum recovery.ld. at 914-15. “The final ite of recovery” available
as part of a claim for maintenance andectcomprises wagesntil the ‘end of the
voyage' the seaman was on whHenwas incapacitatedd. at 915. This “package
of benefits” is unique to admiralty law:

Rather than relying upon the protection of workers' compensation

statutes, seamen who suffer illnessquiry on the job look to a unique
package of remedies. Dt historical tradition and the realization that

14



seaman are required to endure spepails and hardships, federal

common law of the sea accords searsp&cial relief not available to

other workers, including maintemee, cure, and unearned wages.

Maintenance refers to a shipownetdigation to provide a mariner with

food and lodging if he becomes injuredfalls ill while in service of the

ship, while cure alludes to the gub provide necessary medical care

and attention.

Midland Enterprises227 F.3d at 616 (quotirglainey v. American Steamship Co.
990 F.2d 885, 886-87 (6th Cir. 1993)).

In addition to damages availabler fmaintenance and cure under general
maritime law, “[tlhe Jones Act permits asgaman who suffers personal injuries in
the course of his employmieor the personal represetiva of a deceased seaman to
sue his employer at law for damages ifederal district court, without invoking
admiralty jurisdiction.”” Petersen v. Chesapeake and Ohio Ry, T&% F.2d 732, 736
(6th Cir. 1986) (quoting 14 C. Wright, Miller & E. Cooper, Federal Practice and
Procedure § 3677 (1984)). “Tlessential elements undedones Act claim seeking
recovery for injury to a seaman are) {egligence by the employer; and (2) a causal
relationship between the riggence and the injury.”’Alrayashi v. Rouge Steel Co
702 F. Supp. 1334, 1336 (E.D. Mich. 1989).hé&Tstandards establishing negligence
and causation under the Jones Act are somduwaivat than in tort actions at common

law. A seaman need only provight negligence by his employer.1d. (citing

Petersen784 F.2d at 740). “Similarly, thediefor causation under the Jones Act is

15



not the strict measure of proximate causeauiore lenient measure of legal cause.”
Id. at 1336-37.

“An unseaworthiness claim under maridmaommon law is separate from a
Jones Act negligence claim¥Yandekreeke v. USS Great Lakes Fleet, [he2 F.
Supp. 2d 907,912 (E.D. Mich. 2001) (citiBgymanski v. Columbia Transp. Cicb4
F.3d 591, 595 (6th Cir. 1998)). “Specificaltiie salient differences between the two
are ‘the applicable standard of liabilityycithe applicable standard of causatiold.”
(quotingSzymanskil54 F.3d at 595). “General maritime law imposes a duty upon
shipowners to provide a seamhy vessel that is independent from the duty to provide
a reasonably safe workplaceposed by the Jones Act&lrayashi 702 F. Supp. at
1337. “The duty to provide a seaworthy vessel requirespmwhier to furnish a
vessel and appertenances reasonably fittheir intended use. The standard is
reasonable fitness, not perfectiold” “Unlike a claim undethe Jones Act, where
a finding of negligence is necessary, the sewf the malfunction is irrelevant to an
unseaworthiness claim. [U]nseaworthiness condition, and how that condition
came into being—where by negligence or otherwise—is quite irrelevant to the owner's
liability for personal injuries resulting from itPerkins v. American Elec. Power Fuel
Supply, InG.246 F.3d 593, 602 n. 6 (6th Cir. 2001) (internal quotation marks and

citation omitted).“[D]espite their other differences, the two causes of action are
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uniform in the injuries theyeach. Where an injury rot remediable under the Jones
Act . . . neither can the doctrine mfiseaworthiness offer redressSzymanskil54
F.3d at 595.

C. Res Judicata Bars Plaintiff's Claims in this Action

In Musleh | this court decided that Plaifitivas not entitled to unearned wages
as a result of his December 26, 2014 injury and decided that Plaintiff had received all
of the maintenance and cure benefits to Whhie was entitled as a result of that injury.
In resolving these claims, the Court necalstound that Plaintiff was a seaman, and
that he was injured in éhcourse and scope of leisiployment foASC on December
26, 2014. Plaintiff argues in opposition tofBedant’s motion, and it is evident, that
the essential elements of his Jones Aathe) notably whether ASC was negligent and
whether this negligence was the proximes#eise of Plaintiff's injury, as well as
essential elements of his unseaworthiredgsn, notably whether the M/V St. Clair
was reasonably fit for its inteled use and, if not, therhether such unseaworthiness
was the substantial and direct or proximzdase of the plaintiff's injuries, were not
the subject of discovery or argumenMnsleh | Plaintiff suggests that because this
additional evidence will be essential here and was not essential to resolution of the
claims presented Musleh | res judicata does not bar thrtion. But the res judicata

analysis is more exacting than this.
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As discussed above, the parties do ngpulie the first and second elements of
the res judicata analysidMusleh Iresulted in a final judgment on the merits and the
parties are identical. And Plaintiff puts upimnal resistance with regard to the third
factor — Jones Act and unseaworthinesswdaare frequently litigated together with
claims for unearned wages and mainteeaand cure. “It has long been settled that
a seaman is not required to elect betwaearaim for maintenance and cure and a
claim for negligence under the Jones Addartholomew 279 F.2d at 915. Indeed,
in this case, the Plaintiff clarified that he was not, at the time of Plaintiff’'s deposition
in Musleh | asserting a Jones Act or unseawortssnsuggesting that such a tack was
noteworthy because such claiare typically asserted in the same action where they
arise, as they do here, out of the same maritime accident and injury. In fact, as
discussedupra in the course of Plaintiff's depositionMusleh | Plaintiff's counsel
expressly left the door open #&sserting such a claim Musleh 1*if it became
relevant,” in which case, Plaintiff'socnsel represented on the record, Mr. Musleh
was prepared to sit for a second depositiaduisieh Ito address the issues relevant
those then-unasserted claims. And atarglment in this action, Plaintiff's counsel
conceded that the claims asserted in dlctson absolutely could have been asserted
in Musleh | Thus there is little argument that the claims asserted here could have

been litigated in the prior action, and iakitiff had amended his complaint, Plaintiff
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would have continued his deposition.

The real dispute here focuses on the fourth element — whether there is “an
identity of the causes of action” Musleh land here. The parties agree that this
element requires a finding of “an identitytb facts creating the right of action and
of the evidence necessdoysustain each actionHolder, 287 F. App’x at 471. The
Sixth Circuit has held that this element viodl satisfied “if the claims arose out of the
same transaction or series of transactiongf]@he claims arose out of the same core
of operative facts."Browning 283 F.3d at 774-75. As the Restatement (Second) of
Judgments instructs, the “trend is to see [a] claim in factual terms and to make it
coterminous with the transaction regardieisthe number of substantive theories, or
variant forms of relief flowing from thostheories, that may be available to the
plaintiff . . . The transaction is the bagf the litigative unit or entity which may not
be split.” Restatement (Second) of Judgte&i24 (cmt. a). Here, ASC argues, the
“transaction” is the December 26, 2014 injury, and all claims and theories of recovery
stem from that single event. Gemersupra for example, the Sixth Circuit held that
a final judgment in plaintiffs age slcrimination suit was res judicata to a
subsequently-filed breach of contract &ssed upon the samertenation. 583 F.2d
at 832 . IrHolder, suprg the Sixth Circuit applied the rule establishe@€emerto

foreclose a second Title VII suit by ardrisan American woman based on race and
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gender discrimination when the plaintiffdhareviously unsuccessfully challenged the
same employment practice on the basis ntigeunder the Equal ?Act. The Court
noted the applicability of the test under anelygere, i.e. that “in order for the third
and fourth elements [of res judicata] todadisfied, ‘there must be an identity of the
causes of action that is, arerity of the facts creating the right of action and of the
evidence necessary tossain each action.” 28F. App’x at 470 (quotin§Vestwood
Chemica) 656 F.2d at 1227). The Sixth Circuitther noted thatjw]here the two
causes of action arise from tfeame transaction, or series of transactions,” the
plaintiff should have litigated both causes in the first action and may not litigate the
second issue later.Id. (citing Rawe 462 F.3d at 529). The Sixth Circuit held that
“disparity in pay” was at the heart of both the Equal Pay Act claims and
discrimination claims and that only plaiifis legal theory chaged between her first
and second suits, a direct subversion of tircjles of res judicata as established in
Cemer

Holder first argues that her race ayghder pay discrimination suits arise

from different facts and therefore do not possess “an identity of the

causes of action” required for r@gsdicata to apply. However, both

Holder | and Il actually ase from the same facts (disparate pay); itis the

legal theory of her claims that differ. The district court correctly noted

that the “only discernable differenbetween the facts of [both cases] is

that in her [current] Complaint skpecifically seeks to compare her pay

to two particular white female grioyees and her claims are all race
based. [Both cases] involve the sagngployment, same supervisor and

20



the same circumstances. . . . Etlevugh Holder was aware of a possible

racial disparity when filingHolder I, she chose only to pursue her

gender-based discrimination theories in her first suit. She cannot now

subvert the principles of res judiedty filing yet another lawsuit on the

same facts, basing that suit solely on claims of racial discrimination.
287 F. App’x at 471 (citingcemer 583 F.2d at 832). Clearly additional evidence,
beyond that which would have been esséttidolder’s gender-dised Equal Pay Act
claim, would have been essential ire thubsequent Title Virace discrimination
action. But because both claims arose otli®@same set of ofaive facts related to
an alleged disparity in pay, involving “teame employment, same supervisor and the
same circumstances,” there was sufficieahiity of claims and her Title VIl claims
could and should have been brought in the first actionat 471.

Likewise, inVenture Global Engineering, LL\C Satyam Computer Servs. L, td
No. 10-cv-15142,2012 WL 12897904 (E.D. Mich. 2Q12¢ court held that contract-
based claims presented anublly determined in an aitbation proceeding were res
judicata with respect to subsequentlydifeaud and misrepresentation claims where
both actions arose generally from “the fation and operation of the joint venture.”
Id. at *7. The court rejectgalaintiff's argument that identity of claims did not exist
because evidence of fraud and misrepresientavas not presented at the arbitration

proceeding:

The requirement that there be adéintity of the causes of action” “is
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satisfied if ‘the claims arose out tie same transaction or series of
transactions, or whether the claims arose out of the same core of
operative facts.”Browning v. Levy283 F.3d 761, 774-75 (6th Cir.
2002) (quotingn re Micro-Time Mgmt. Sys., In®@83 F.2d 1067, 1993

WL 7524, at *5 (6th Cir. Jan. 12, 1993) (table decision)). Plaintiffs
contend that an “identity of the causes of action” does not exist because
“the only issues presented to the arbitrator in the prior action were
contract-related,” [| and “[nJowhe does the arbitrator discuss
allegations of fraud or of misrepresentations relating to Satyam's
business model or its financial stability,” []. The mere fact that the
parties asserted contract-basedimok in the arbitration proceeding,
however, does not necessarily estalilistt an “identity of the causes of
action” does not exist. The Sixfircuit has observed that “[claim
preclusion] extinguishes all claimsising out of the same transaction
o[r] series of transactions. As suaplaintiff is pressured to present all
material relevant to the claim iane action, including any and all
theories of the case even whenede theories are based on different
substantive groundsWilkins v. Jakewayl83 F.3d 528, 535 (6th Cir.
1999) (citing Restatement (Second) of Judgments 88 24, 25 cmt. a, d)
(emphasis added).

2012 WL 12897904, at *7-9 (record citations omitted).

Here all of Plaintiff's claims in botMusleh land this action arise out of the
same December 26, 2014 accident and injury and Plaintiff concedes that the claims
asserted here could haveen, and typically wouldave been, assertedhusieh |
Indeed, Plaintiff's counsel announced during Plaintiff's depositidiusleh Ithat
he reserved the right to assert the claisseeed here in that prior action, presumably
by way of amendment tibhe pleadings, “if they becamelevant,” which apparently

they did not — until Plaintiff did not preit@n his “novel” unearng wages claim. But
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Plaintiff cannot split his claims in this fash — he cannot contrtthe scope of the res
judicata bar by electing to limit his chas, and accordingly limit discovery and
argument, to a discrete theory of reagyehen wait to see how that theory is
received, and only after losing on that theditg a second lawsuit arising out the very
same accident and injury, alleging differertdhes of recoverthat admittedly could
have been asserted in the first procegdi “The Sixth Circuit has observed that
“[claim preclusion] extinguishes all claims arising out of the same transaction o[r]
series of transactions. As such, a plainmsiffressured to preseall material relevant
to the claim in one actiomcluding any and all theoried the case even where those
theories are based on diffatesubstantive grounds.Venture Global 2012 WL
12897904, at *7 (quotingVilkins v. Jakewayl83 F.3d 528, 535 (6th Cir. 1999)
(citing Restatement (Second) of Judgment24825 cmt. a, d)). Plaintiff failed to
do so here and the claims assertethis action are barred by res judicata.
IV. CONCLUSION

“The purpose of res judicata is to promtte finality of judgments and thereby
increase certainty, discourage multiple litigati and conserve judicial resources.”
Westwood Chemicgh56 F.2d at 1227. Those purposesserved here by the Court’s
application of res judicata to bar PlaintifERims in this successive maritime action.

Accordingly, the Court GRANTS Defendiés Motion to Dismiss (ECF No. 9)
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and DISMISSES this action WITH PREJUDICE.

IT IS SO ORDERED.

s/Paul D. Borman
PAUL D. BORMAN
UNITED STATES DISTRICT JUDGE

Dated: July 2, 2018
CERTIFICATE OF SERVICE
The undersigned certifies that a copytlod foregoing order was served upon each

attorney or party of record herein bgeironic means or first class U.S. mail on July
2, 2018.

s/Deborah Tofil
Case Manager
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