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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISON

KATIE ESPARZA,
Plaintiff, CaseNo. 17-cv-14132
HonMark A. Goldsmith

VS,

CITIZENS INSURANCE CO.
OF THE MIDWEST,

Defendant.
/

OPINION & ORDER
DENYING PLAINTIFF'S MOTION FOR A PROTECTIVE ORDER (Dkt. 44)

Plaintiff Katie Esparza, as guardian forkkii Cortez, has filed an amended motion for a
protective order and to quash all subsequrdependent medical examinations (Dkt. 44).
Esparza seeks to prevent a Dr. Shutte frdam¢ggan Independent Medical Examination (“IME”)
of Cortez, and to prevent Defendant Citizens Insurance Company from taking any IMEs in the
future. Citizens filed a responfekt. 45), but Esparza has not @lla reply. For the reasons that
follow, the Court denies Esparza’s motion.

l. ANALYSIS

The Federal Rules of Civil Procedure provithat a party may move for a protective
order and the court “may, for good cause, issuer@er to protect garty or person from
annoyance, embarrassment, oppression, or unduerbardexpense[.]” Fed. R. Civ. P. 26(c).
Esparza argues that there is good cause footaqgtive order because Citizens is estopped from

relying on a defense other than fraud to support its delayed payment of benefits, and because

! Esparza’s originally-fileanotion (Dkt. 41) is superseded by the amended filing.
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Citizens would be prevented fromsing the reports, opinions, éindings of the physicians
performing the IME. The Court wilddress each argument in turn.

A. Mend the Hold Doctrine

Esparza first argues that Citizens has ylaits payment of ingance benefits based
solely on the issuef fraud, and it cannot now attemptholster its defensky requiring Cortez
to undergo an IME. She argubsat Citizens is estopped from denying payment on one basis and
then supplementing this basis once it becomemawf litigation. Pl. Mot. at 4, PagelD.1574.
Esparza points to Citizens’ motion to set aside dgfeled in state courtas well as its response

to an interrogatory to support her assertion @itizens has relied “on fraud and nothing else.”

Id. at 6, PagelD.1546. Because of these asserbty Citizens, she says, no IMEs should take
place.

“Where a party gives a reason for hisnduct and decision touching any thing [sic]
involved in a controversy, he maot, after litigation has beg, change his ground, and put his
conduct upon another and a different considerattd@a.is not permitted thus to mend his hold.”

C.E. Tackels, Inc. v. Fantin, 67 N.W.2d 71, 74¢M 1954); see also J.®@/ykoffs & Assocs. v.

Standard Fire Ins. Co., 936 F.2d 1474, 1489 (6th Cir. 1991) (“[O]rdinarily, a denial of liability

on specified grounds constitutes a waiver andpg&l of other defenses.”). That is, “under
certain circumstances, an insurer should be estbfspm asserting a defense to an action on the

policy that the insurer did n@arlier assert.”Dahlmann v. Geico Gen. Ins. Co., No. 324698,

2016 WL 1125976, at *8 (Mich. Ct. App. Mar. 22, 2016).

This doctrine — known as the “mend the hold” doctrine — is equitable in nature. Id. It
applies when it would be unfair to allow the irsuto assert an additional grounds for denial
after it induced th insured to rely on a diffent ground to the insuredtetriment. _Id. But “an
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insurer may assert a new ground ttenial on the basis of newly discovered information, if
asserted early enough to avoid poeging the insured.”_Id.

Citizens responds that its irsteation into Cortez’s insurae claims was not solely in
response to the allegedly fraudulent submissiongsgsrza claims, but rather pertained to all
benefits. Fraud is simply one tife reasons that the claim waaq#d under investigation. Def.
Resp. at 1, 4, PagelD.1648, 1651 (Dkt. 45). Citizenstaias that it has peatedly referred to
other defenses, in addition to fraud, throughoutlitigation. Citizens cits to several instances
where it brought issues other than fraodsparza and Cortez’s attention:

e On June 1, 2017, Citizens sent Cortez a lettating that the entire claim was under
investigation. The investigation pertained“&dl benefits, includng but not limited to
medical expenses, including any surgicglenses, prescription reimbursement, attendant
care, replacement services, wage loss aitebhge will be pending & conclusion of our
investigation.” 6/1/201Letter, Ex. 1 to Pl. Mot., at PagelD.1579 (Dkt. 44).

e Citizens’ answer, filedn July 14, 2017 in state couricluding the following affirmative
defenses:

o “13. Plaintiff's claims are barred in whole or part, as some or all of the type and
kind and quantity of the products, servi@sl accommodations for Plaintiff's care,
recovery or rehabilitation wereot related to the automobile accident identified in
Plaintiff's complaint and thefore, are not recoverable.

o “15. Plaintiff's claims are baed, in whole or in part, asome or all of the expenses
and/or charges for the products, servicasd accommodation for Plaintiff's care,
recovery, or rehabilitation were not reldtt®o the automobile accident identified in
Plaintiffs Complaint and theffore, are not recoverable.

o “16. Some or all of Plaintiff's medical seaces and/or accommodations may not have
been reasonably necessary, and somealloof the medical expenses, replacement
services claims, or wage loss claims, altegg Plaintiff, may noteflect reasonable
claims or charges in regard to same, pamstio the requirementd the subject police
of insurance, if any, and/or the Michig No-Fault Act, MCL §8500.3101, et seq.”

Def. Answer at 8-9, PagelD.263-264 (Dkt. 14).

e Citizens filed another an®w& in state court on Nowaber 20, 2017, asserting the
following special/affirmative defenses:



o “5. That Plaintiff has not submitted any losses which were reasonably incurred and/or
reasonably necessary, beydhdse paid by Defendant.

o “12. That the charges were not reasoeabhd, in fact, werexcessive and not
supported by any reasonable documentation.

o “13. That the treatment was experimerdall not compensable under the Michigan
No-Fault Act.

0 “14. That the claimed benefitgere not reasonably necesséor the alleged injured
party’s care, recovery, eehabilitation under MCL 500.3107.

o0 “17. To the extent it is found that Plaihtfailed to cooperateassist, and provide
information as required by the policy ofsirance issued by Defendant, there would
be no coverage under the policy.

o “18. Plaintiff's injuries may have beethe result of a prexisting condition not
aggravated or caused byethccident in question.”

Def. Answer at 5-7, PagelD.438-440 (Dkt. 18).

e In Citizens’ original motion to set aside thefaldt, Citizens stated that “the veracity of
Plaintiff's PIP claims is extremely questionalll Def. Mot. to Set Aside Default at 3,
PagelD.270 (Dkt. 15).

e In its supplemental brief tiis motion, filed in state couon October 19, 2017, Citizens
asserted the following:

o “20. Even if Plaintiff werenot entirely barred from oeiving personal protection
insurance benefits [due to fraud], themmains a substantial question as to what
benefits were _incurreth light of the Affidavit demonstrating that the claimant was
not in the presence of her alleged caregivier significant portions of the dates on
which she was allegedly receiving 24 hour gay attendant care (Exhibit F) (Exhibit
G). “[A]ln insurer is not obliged tpay any amount except upon submission of
evidence that servicesere actually rendered . . Douglas v Allstate Ins Co, 492
Mich 241, 266—67; 821 NW2d 472, 487 (20(ternal quotations omitted).”

o “21. Therefore, Defendant has unquestldpaestablished a meritorious defense,
whether it be that Plaintiff's claim isarred in its entirety due to fraud, Bahsupra
or whether it be that substantial questians presented as to whether the services for
which Plaintiff seeks payment were actually rendelbemiglas, supra.”

Def. Supp. Br. at 4-5, PagelD.281-28%{D16) (all emphases in original).

e In Citizens’ Interrogatory Responséle following exchange occurred:



6. State fully and in detail the basis of thefendant’s delay/refusal in making benefits
payable to the Plaintiff(s).

ANSWER: Plaintiff is referred to th claim file which includes Citizen's
correspondence to Plaintiff dated June 1, 2@hith states: “please be advised that
we are currently investading your claim for Michign No-Fault benefits under
policy number A61J-A270088. This pertainsdth benefits, including but not limited

to, medical expenses, including any suatjiexpenses, prescription reimbursement,
attendant care, replacement services, wlage, and mileage will be pending the
conclusion of our investigation." In wagf further response, Defendant has not
received reasonable proof of the fact anthefamount of the losnd maintains that
Plaintiffs claim for personal protection insurance benefits is barred in its entirety
because both Nikki Cortez and her caregi¥atie Esparza, who is the Plaintiff in
this matter, engaged in fraud by claiming 24/7 attendant care benefits for periods of
time when in fact such benefits were not being provided, and by claiming
replacement service benefits for dates wheoh services were not being provided.
Pursuant to FRCP 33(d), Riaif is referred to the reatted claim file, claim notes,
and insurance policy previously provaléo counsel which include, among other
documents, Plaintiffs attendant care dnmaisehold replacement service submissions
as well as surveillamcreports and video.

Def. Resp. to PI. Interrog., Ex. 3Rb. Mot., at 2, PagelD.1602 (Dkt. 44).

Although Esparza relies on this last intertoga response as proof that Citizens’ only
basis for delaying payment of benefits was tuéraud, Citizens does mention that it “has not
received reasonable proof of the fact and ofailmmunt of the loss” in its response. Id. This,
along with the many other instances of Citizensinglyn defenses otherah fraud, is sufficient
to put Esparza on notice that Citizens may justifydelay in making payments for reasons other
than fraud. Accordingly, the md-the-hold doctrine is inappkble here, as Citizens has put
forth arguments other than fraudjtstify its delay of payments.

B. Retroactive denial of payment based on an IME

Esparza also argues that the retroactivaallef payment baseon an IME conducted
after the treatment was provideduisreasonable. PIl. Mot. atBagelD.1575. Esparza therefore
says that forcing Cortez to attend an IME, wi@&tizens would be prevented from using these

reports, would “simply be to cause Ms. @artannoyance, embarrassment, and undue burden.”
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Id. at 6, PagelD.1576. For support, she ciésck v. Allstate Insurance Co., No. 94-412132,

1998 WL 1997470 (Mich. Ct. App. Jan. 23, 1998).Clack, the court of appeals reviewed the
trial court’s award of attorney fees to the insuprirsuant to Michigan statute. In determining
whether attorney fees are warmohtunder the statute, “the inquiity not whether coverage is

ultimately determined to exist, but whether thsuirer’s initial refusal to pay was reasonable.”

Id. at *1 (citing_Shanafelt v. Allstate InsoC 552 N.W.2d 671, 675 (1996)). The insurer argued

that its refusal to pay was reasonable baseldi@reports, which created a bona fide question
of factual uncertainty._Id. The appellate dodisagreed, noting that at the time the insurer
initially delayed payment, the onlilE report available confirmed the plaintiff's jaw injury. Id.

Similarly, in Gardner v. State Farm Mtuto. Ins. Co., No. 325606, 2016 WL 1391311, at *5

(Mich. Ct. App. Apr. 7, 2016), theoart considered an award of attey fees to the insured, and
stated that the insurer could ety on the results of an IMEkan in April 2011to justify its

denial of the insured’s claims in August 2010.

However, as Citizens points out, ClagkdaGardner both concethe reasonableness of
an insurer’'s delay in or deniaf payment of benefits in theontext of attorney fees. The
decisions do not discuss whether the insurer watdezhto take the IME in the first place. Clack
and_Gardner provide no basis fording that Citizens cannot regaiCortez to undergo the IME.

Additionally, Citizens notes that the No-Falltt specifically states that “[a] personal
protection insurer may include reasonable provisions in apa&rgrotection insurance policy
for mental and physical examination of persoma&aing personal protection insurance benefits.”
Mich. Comp. Laws § 500.3151. Indeed, the inscegpolicy under which Gtez seeks benefits
specifically provides that “[a] peon seeking any coverage must . . . [sJubmit, as often as we

reasonably require . . . to physical exams by physicians we select. We will pay for these exams.”
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Insurance Policy, Ex. H to Def. Resp., at 129étB.1760 (Dkt. 45-9). Citizens points out that
Cortez “continues to undergo extensive medical treatment and continues to submit claims to
Defendant” for various expenses; it argues thatenistled to investigatwhether such treatment
is necessary. Def. Resp. at 15, PagelD.1662. Acwyd Citizens is within its rights to require
Cortez to undergo an IME, andpaotective order is not needéal protect her from annoyance,
embarrassment, or undue burden.
Il. CONCLUSION

For the reasons provided, Plaintiff Katie Es@é motion for a protective order (Dkt. 44)
is denied. The deadline for fact and axpéiscovery is movedo January 2, 2019; the
dispositive motion cut-off dateill be January 16, 2019. All othéates in the scheduling order

(Dkt. 35) will remain the same.

SO ORDERED.
Dated: September 21, 2018 s/Mark A. Goldsmith
Detroit, Michigan MARKA. GOLDSMITH

UnitedStateDistrict Judge

CERTIFICATE OF SERVICE

The undersigned certifies that the foregoing domtmeas served upon counsel of record and
any unrepresented parties via the Court's ECFeBy$b their respective email or First Class
U.S. mail addresses disclosed on the déotif Electronic Filing on September 21, 2018.

s/KarriSandusky
Case Manager




