Kensu v. Michigan Department of Corrections et al

UNITED STATES DISTRICT COURT
EASTERN DISTRICTOF MICHIGAN
SOUTHERN DIVISION

TEMUJIN KENSU,

Plaintiff,

Case No. 18-cv-10175
V.
UNITED STATES DISTRICT COURT
MICHIGAN DEPARTMENT OF JUDGE GERSHWINA. DRAIN
CORRECTIONS ET AL.,

Defendants.

/
OPINION AND ORDER DENYING PLAINTIFF'S MOTION FOR CLASS
CERTIFICATION [#80]

|. INTRODUCTION

On January 16, 2018, Plaintiff Temujfensu (“Plaintiff”) filed the instant
action against several Defemts, including Michigan Department of Corrections
(“MDOC"); Aramark Correctional ServicesL.C (“Aramark”); and Trinity Services
Group, Inc. (“Trinity”) (together, “Defendasit), on behalf of hmself and similarly
situated individuals.SeeECF No. 1. Pursuant the Court’s May 29, 2019 Order
on Aramark’s and Trinity’s Motions to Disss, Plaintiff's suit includes claims of
violations of 42 U.S.C. § 1983 under tBgghth Amendment for cruel and unusual
punishment and inadequate hiring, traingugpervision, and/or discipline (Counts |

and Il) against each Defendant, as welbhadaim for breach of implied warranty
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against Aramark and Trinity (Count VIlII eeECF No. 50. The Court dismissed
Plaintiff's remaining claims imis Second Amended Complairitl.

Presently before the Court is Plaifsi Motion for Class Certification, filed
on August 14, 2019. ECF No. 80MDOC and Aramark eacfiled a Response on
November 4, 2019. ECF No85, 86. Trinity filed its Response on November 5,
2019. ECF No. 88. Plaintiff timely filekis Reply briefs to each Defendant. ECF
Nos. 97, 98, 100. On Felary 21, 2020, the Court issued an order directing
Defendants to file sur-replbriefs addressing PIldiff's new proposed class
definition, which was raised for the first time in his Reply briefs. ECF No. 107.
Defendants timely filed #ir sur-reply briefs. SeeECF Nos. 109, 110, 111. A
hearing on Plaintiff's Motion was held on March 23, 2020. For the reasons that
follow, the Court willDENY Plaintiff’'s Motion for Class Certification [#80].

Il. BACKGROUND

A. Plaintiff Temujin Kensu and the Present Motion for Class Certification
Plaintiff’'s action involves a dispute concerning the adequacy of prison meals
within the MDOC. Plaintiff is the ogl named plaintiff inthe Second Amended
Complaint. He is currently incarceratgcthe Macomb Correctional Facility in New
Haven, Michigan. ECF No. 80, PagelD.2882.
Plaintiff now seeks class and subclassifteation under Federal Rule of Civil

Procedure 23. In his Motion, Plaintiff assetthat he is “presently being denied a



diet adequate to sw@sh normal health.1d. at PagelD.2883. He explains that he has
filed “numerous grievances” allegingethnadequacy of the prisoner dietd.
Plaintiff argues that he adequately représ@nclass of individuals who are denied
a diet adequate to sustain normal heallth.

Additionally, Plaintiff alleges that hés also a member of a subclass of
individuals “who have serious medical neezhd require an alternate or ‘special’
diet that derives from the standard prisoner diéd.at PagelD.2882. Specifically,
Plaintiff indicates that he suffers from avety of medical conditions which require
that he be provided a specialized diet idevrto mitigate his serious medical needs.”
Id. Plaintiff testified that he has a “variety digestive disorders, [a] bowel disease,
and [an] immune disease.” ECF No. 8622gelD.3541. Further, Plaintiff explained
that he has a brain tumor, bulging discs in his neck, a “page and a half of spinal
disorders,” “destroyed kneasd ankles,” a blood disordeand an “undifferentiated
connective tissue diseasdd. at PagelD.3544. While &htiff has been ordered a
“special diet” by his treating physiciassce 2014, allegedly for these diagnoses,
the MDOC purportedly has denied, and toawmes to deny, him access to a diet
commensurate with his medicaeds. ECF No. 80, PagelD.2883.

Accordingly, Plaintiff initially moved th€ourt to certify a class and subclass
defined as:

[AJll current and former incarceradl persons in prisons under the
direction of the MDOC who were gvided a diet which was inadequate



to maintain normal health. Plaintiff further seeks certification of a

subclass of incarcerated persons uritle direct supervision of the

MDOC who were notprovided a diet commensurate with their

medically documented special needs.

Id. at PagelD.2881-82. Plaintiff assertattthe proposed class and subclass meet
the Rule 23(a) and eachtbie 23(b)(3) requirementssee generally id.

Defendants each opposed Plaintiff's MotiddeeECF Nos. 85, 86, 88. They
argue that Plaintiff cannot satisfy his bund&f proof for certification of either his
proposed class or subclass. MDOC asgues that the Court should consider an
exhaustion issue since it pleaded exhausti@anasfirmative defese. ECF No. 85,
PagelD.3484. Aramark and Trinity furthessart that Plaintiff's remaining claims
against them are “individualized monetariaims” for damages subject to the
requirements of Rule 23(b)(3) and are tima$ suited for certification under Rule
23(b)(1)(A) or Rule 23(b)(2). See ECF No. 86, PagelD.3515; ECF No. 88,
PagelD.3662.

Plaintiff then filed his Reply briefs to each Defendant.FEDs. 97, 98, 100.

In his Reply briefs, Plaintiff concedes tlin$ proposed definition of the class should
be altered. See, e.g.ECF No. 99, PagelD.4198. Haldress certain deficiencies
raised by Defendants in their Response briefaintiff refined the class definition

as follows: “All inmates incarcerated in MDOC prisons. A further subclass is those

MDOC inmates who were not provided medical diets asgibed by a health care

professional.” Id. Plaintiff argues that this afed definition “does not require a



determination of the merits andtlaus, not a fail-safe classld. Further, Plaintiff
contends that this altered definition doesareate a new class, but merely “modifies
the definition as obviously intendedld. at PagelD.4199.

Defendants assert in thesur-reply briefs that Platiff's altered class and
subclass definitions are also flawedpecifically, MDOC argues that the new
proposed class definition is an impropel-&afe class. ECF No. 109, PagelD.4543.
Aramark purports that the new proposed class definition is overbroad for two
reasons: (1) it includes individuals who never consumed amauk provided meal;
and (2) it includes individualgshose claims are barred bgs judicata ECF No.
110, PagelD.4546-47. Furthé argues that the new proposed subclass definition
is defective since it lacks objectiveiteria and requires highly individualized
inquiries to determine class membershig. at PagelD.4547. Trinity argues that
Plaintiff's altered definition lacks£ommonality; includes members beyond the
applicable statute of limitations and prismieclaims from before and/or after it
contracted with the MDOC; and lacksethrequired injury in fact for class
certification. SeeECF No. 111.

The Court agrees with Plaintiff thathas “broad discretion to modify class
definitions.” Powers v. Hamilton Cty. Pub. Def. Comm591 F.3d 592, 619 (6th
Cir. 2007) (internal citations omitted)A complaint’'s propeed class definition

therefore “does not bind the court, and RaB¢c)(4) provides [the court] with some



latitude in redefining the class.Turnerv. Grant Cty. Det. Ctr.No. 05-148, 2008
U.S. Dist. LEXIS 24210, at *33 (E.D. KyMar. 26, 2008) (internal quotation
omitted) (first alteration in original). Ts, the Court will treat Plaintiff’'s Motion
for Class Certification as a motion to tlr the amended class definition in his
Reply briefs.See, e.gKopaleishvili v. Uzbek Logistics Indo. 1:17-cv-702, 2019
U.S. Dist. LEXIS 209529, at *7-8 (S.D. Ohiec. 5, 2019) (analyzing a narrowed
class definition proposed in plaintiff's rggbrief for purposes of class certification).
B. Factual Background of Plaintiff's Action

Between October 2013 and July 2015, ®ID contracted with Aramark to
provide food services. ECF No. 50, Py&905. Between July 2015 and June
2018, MDOC contracted with Trity to provide food services.ld. In his Second
Amended Complaint, Plaintiff asserts thatamark’s and Trinity’s “role” is to
“provide standardized, prepared meals to prisoners,” which MDOC desdjns.

Plaintiff alleges that since 2012, MDQ1@s deviated from the “common fare”
diet and now serves a “standard fare dth#t is “not adequate to sustain normal
health.” Id. at PagelD.1907. According to Ri&ff, MDOC removed most of the
“common fare” produce from itprison meals in 2012ld. at PagelD.1906-07.

Plaintiff contends that as a substitute for produce, the standard fare diet now

1 At the hearing on Defendants Aramaridarrinity’s Motion to Dismiss, Trinity
asserted that it stopped providingéoto MDOC in June of 2018.



primarily consists of processed meatgeate substitutes, white starches, and paste
fillers. Id. at PagelD.1910-11. The prison ngeate also purportedly provided in
smaller portions than those specifiediiie menu; are overcoadkeor are watered
down such that they are devoidvartually any nutritional valueld. at PagelD.1917.
Plaintiff asserts that Aramark and Trinioyder their kitchen staff to “short” the
amounts of food that they serve to falow the stated or required levelkl. at
PagelD.1945. Plaintiff maintains that the pdaat has led to an increase in various
health conditions within the MDOC's pris@opulation, such as diabetes and heart
disease. Id. at PagelD.1907. According to Plaffy the standard fare diet is
inadequate because it is deficient in dalernutrients, vitamis, minerals, and does
not allows prisoners to self-select methlat comply with their health needkl. at
PagelD.1907.
C. Procedural Background of Plaintiff's Action

On January 16, 2018, Plaintiff filed hrgtial complaint on behalf of himself
and similarly situated individuals agairseveral Defedants, including Aramark,
Trinity, MDOC, Corizon, Inc., and the vaus individuals whdvave managed these
entities. SeeECF No. 1. The Court dismissé&tbrizon Inc. as a Defendant on
October 10, 2018. ECF No. 42.

Plaintiff filed a Second Amended Comjpiaon November 2, 2018. ECF No.

50. Aramark and Trinity filed Motiont® Dismiss on November 16 and 20, 2018,



respectively. ECF Nos. 583. MDOC did not file a motion to dismiss; it instead
filed an answer November 21, 2018. EENo0. 54. On May 29, 2019, the Court
granted in part and denied in part Aikis and Trinity’s Motions. ECF No. 76.
In its Order, the Court dismissed Countd, V, VI, and VII of Plaintiff's Second
Amended Complaint as #dramark and Trinity.ld. at PagelD.2804Additionally,
the Court dismissed the expregsranty claim in Count VIIlLId. Finally, the Court
dismissed Plaintiff’'s claims that alleggongful conduct as to Aramark and Trinity
occurring prior to January 16, 201H.

On April 17, 2019, the Court, pursuatd a stipulation of the parties,
bifurcated discovery between class certificatand the merits of Plaintiff's claims.
ECF No. 70. Plaintiff's deadline forliing a motion for class certification was
August 9, 2019. By stipulation of counsel, Plaintiff filed his instant Motion on
August 14, 2019. ECF No. 80.

[Il. LEGAL STANDARD

Federal Rule of Civil Procedu3 governs class certificatiokee Wal-Mart
Stores, Inc. v. Duke564 U.S. 338, 346 (2011). Befdhe Court may certify a class
action, a plaintiff's proposed class stdirst satisfy four requirements:

(1) the class is so numerous that joinder of all members is

impracticable; (2) there are questions of law or fact common to the

class; (3) the claims or defenses of the representative parties are typical

of the claims or defensed the class; and (4) the representative parties
will fairly and adequately protethe interests of the class.



Fed. R. Civ. P. 23(a). These “fowequirements—numerosity, commonality,
typicality, and adequate reggentation—effectively limit the class claims to those
fairly encompassed by the named plaintiff's claim®al-Mart, 564 U.S. at 349
(internal quotation marks onettl). “The trial court halsroad discretion in deciding
whether to certify a class, but that disaatmust be exercisedthin the framework

of Rule 23.” In re Am. Med. Sys., Inc/5 F.3d 1069, 1079 (6th Cir.1996).

If each of Rule 23(a)’s perquisites ar¢éadpdished, a plaintiff must then show
that his class “qualiffies] under at leaste of the three categories set forth in
subsection (b)” of the Ruleln re Nw. Airlines Corp. Antitrust Litig.208 F.R.D.
174, 216 (E.D. Mich. 2002). In this caseiRtiff argues that his proposed class and
subclass satisfy all three subsections of Rule 23(b). Certification under subsection
(b)(1) is appropriate if the prosecutioninflividual actions could result in varying
or inconsistent judgmentsSeeFed. R. Civ. P23(b)(1). Rule 23(b)(2) permits
certification for injunctive and declaratomglief where “the party opposing the class
has acted or refused to actgnounds that apply generallyttee class.” Fed. R. Civ.
P. 23(b)(2). Certifications appropriate under the tHirsubsection if there are
guestions of law and fact common ttee members that predominate over any
guestions affecting individual membensrovided the class action is the most

appropriate vehicle for litigatqthe claims presente@&eeFed. R. Civ. P. 23(b)(3).



The Supreme Court has emphasized tRatie 23 does not set forth a mere
pleading standard,” and that “[a] partyekeng class certification must affirmatively
demonstrate his compliance with the Ruléattis, he must be prepared to prove
that there aren fact sufficiently numerous parties, common questions of law or fact,
etc.” Wal-Mart, 564 U.S. at 350 (emphasis in origiin A trial court must conduct
a “rigorous analysis” to confirm that thegrerements of Rule 23 have been met; this
inquiry may entail “prob[ing] behind the gAdings” and addressing “the merits of
the plaintiff’'s underlying claim.”ld.

IV. DISCUSSION
A. Exhaustion of Administrative Remedies

MDOC raises substantive concerns relgag the exhaustion of grievances in
its Response. ECF No. 85, PagelD.3483redbgnizes that it bears the burden of
establishing that Plaintiff has not existed his remedies through its grievance
procedure and that Plaintiff fao duty to plead exhaustiold. at PagelD.3483-84
(citing Jones v. Bogkb49 U.S. 199 (2007)). GivenahMDOC pleaded exhaustion
as an affirmative defense, ECF No. P4gelD.2528, and argued failure to exhaust
in its opposition to Plaintiff's instaotion, ECF No. 85, PagelD.3483; and given
Plaintiff's allegations that he compliedth the pre-filing exhaustion requirements
of the Prison Litigation Reform Act (“PLRAIn his Second Amended Complaint,

ECF No. 50, Pagell952-58, the exhaustion issue tetato the instant Motion.

10



See Salem v. Mich. Dep’t of CqrNo. 13-cv-14567, 2019 W&409709, at *3 (E.D.
Mich. Sept. 16, 2019). Further, tB®urt emphasizes its obligation undéal—-Mart
Stores, Inc.to conduct a “rigorous analysisif the Rule 23 factors for class
certification, and to “probe behind pleadirigsghich often “entd[s] some overlap
with the merits of [P]lainff’'s underlying claim[.]” 1d. Accordingly, the Court will
address the exhaustion issue before yamag the Rule 23(a) factors for class
certification?

Under the PLRA, a prisoner may not lgrian action “with respect to prison
conditions under sectioh983 of this title, or angther Federal law ... until such
administrative remedies as are availabie exhausted.” 42 UG. § 1997e(a). The
purpose of this provision is to “rede the quantity and improve the quality of
prisoner suits.” Porter v. Nussle534 U.S. 516, 524 (2002)~urther, exhaustion
“gives an agency an opportunity to corrést own mistakes with respect to the
programs it administers beforeist haled into fderal court[.]” Woodford v. Ngp

548 U.S. 81, 89 (2006) (internal quotations and citations omitted).

2 The Court denotes, though, that it does not neeeksolve this issue at this juncture.
“[T]he emerging trend in the courts appetarbe to decide dispositive motions prior

to the certification motion .... Most courgree, and Rule 23(c)(1)(A) reflects, that
such precertification rulings on threstialispositive motiongire proper, and one
study found a substantial rate of precertification rulings on motions to dismiss or for
summary judgment.” Johannes v. WashingtorNo. 14-cv-11691, 2015 WL
5634446, at *10 (E.D. Mich. Sept. 25, 2015) (internal quotation omitted). Here,
there are no pending dispositive motions f& @ourt to decide prior to the instant
Motion.

11



Proper exhaustion is mandatorysee Porter 534 U.S. 516, 524 (2002);
Woodford 548 U.S. at 833ooth v. Churner532 U.S. 731, 739 (2001). A prison’s
grievance process—not the PLRA—detared when a prisoner has properly
exhausted his or her clairdones v. Bocgks49 U.S. 199, 219 (2007) (“The level of
detail necessary in a grievance to compith the grievance procedures will vary
from system to system andaoh to claim, but it is th@rison’s requirements, and
not the PLRA, that define thebndaries of proper exhaustion.”).

Pursuant to Policy Directive 03.02.13fxted July 9, 2007, MDOC provides
prisoners with a grievance procedure loinging their concerns and complaints
forward. ECF No. 86, Pagel®85. First, the grievant must attempt to resolve the
issue with the staff member involved ithin two business days after becoming
aware of a grievable issualess prevented by circumstances beyond his/her control
or if the issue falls withirthe jurisdiction of the Int@al Affairs Division ...."” Id.
(quoting MDOC Policy Directive 03.02.130(P)I\. the issue is not resolved within
five business days, the grievant muserthfile a Step | grievance using the
appropriate formld. (quoting MDOC Policy Directig 03.02.130(v)). The grievant
must include “[d]ates, timep)aces, and names of all teosvolved in the issue[.]”

Id. (quoting MDOC PolicyDirective 03.02.130(R)).
If the grievance is accepted, the pristaff is required to respond in writing

within fifteen days, unless axtension is grantedd. If the grievant is dissatisfied

12



with the disposition of the grievance, oredanot receive a response, she or he must
file a Step Il grievance using the apprape form within ten business daykl. at
PagelD.3485-86 (citing MDOC Roy Directive 03.02.130(BB. If a grievant is
dissatisfied with the response at Step lljdoes not receive a response within fifteen
days, she or he has ten business dagsibmnit a Step Ill appeal grievance to the
Prisoner Affairs Section. Id. at PagelD.3486 (citing MDOC Policy Directive
03.02.130(FF)). The matter figlly exhausted after the disposition of the Step Il
grievance.Surles v. Andisqr678 F.3d 452, 455 (6th Cir. 2012) (“A grievant must
undertake all steps of the MBC process for his grievance to be considered fully
exhausted.”).

The Court does not dispute Plaintiff'ssrtion in his Reply and his argument
at the hearing that the MDOC Policy rBctive prohibits grievances affecting
multiple prisoners. ECF No. 9PagelD.4199. Rather, itkas issue with Plaintiff's
seeming failure to provide the Courithv evidence of one properly and timely
exhausted grievance. istunclear from Plaintiff Second Amended Complaint and
attached exhibits to Plaintiff's instarMotion, ECF Nos. 80-7, 80-8, whether
Plaintiff, the only named representativele amended proposeldss and subclass,
fully exhausted his claims pursuaatMDOC'’s Policy Directive.

In his Second Amended Complaint,abkiff lists 28 filed grievances

concerning the prison diet. ECF No. BgelD.1952-1958. Plaintiff asserts that

13



he met the exhaustion requitents of the PLRA and can thus proceed with his
lawsuit. Id. at PagelD.1959. The Court agredth MDOC that Plaintiff fails to
specify who was grieved in each of teagievances. ECF N@&5, PagelD.3487.
The Sixth Circuit has held that a prisoner cannot satisfy the exhaustion requirement
by filing a procedurally defectesradministrative grievanceSee Scott v. Ambani
577 F.3d 642, 647 (6th Cir. 2009). Counthin this District have emphasized a
prisoner’s grievance is predy exhausted against thgzgson officials specifically
named in a complaint pursuantMDOC’s Policy Directive. See, e.g.Pasley v.
Maderi, No. 13-13251, 2014 WL 5386914 ,*4t(E.D. Mich. Sept. 15, 2014).
Plaintiff contends that heas not required to nanadl prison officials in his
grievances to bring the instant lawsuEECF No. 99, PagelB201. He correctly
cites to other courts within this Distriathich have determinethat a plaintiff has
properly exhausted the required administeatiemedies even where she or he “may
not have specifically named all of the dedents or described all of the specific
claims in the initial grievance[.Fee Maye v. Kledo. X, 2018 U.S. Dist. LEXIS
44618, at *20-21 (E.D. Mich. da24, 2018). The Court detes here, though, that
Plaintiff has failed to namene MDOC official in anyof the provided grievances.
MDOC also argues that Plaintiff faite identify a grievance that was filed
close in time to the putative class eriin the instant matter, which the Court

determined is January 18015. ECF No. 85, PagelD.3488he 28 grievances in

14



Plaintiff's Second Amended Complainere filed betwee 2009 and 2012. ECF
No. 50, PagelD.1952-1958. dditionally, Plaintiff’'s only logged grievance in his
attached exhibits to his instant Mmti, ECF No. 80-7, RelD.3256, was filed
January 13, 2015—three days prior t@ tommencement dhe putative class
period. While the exhibits demonstratéertlogged grievancdded after January
16, 2015, these grievancesre@ot filed under Plaintif§ name. The Court denotes
that Plaintiff does not address this timeliness argument in his Reply brief nor did he
address it at the hearing.

Plaintiff is correct to note in his Rephyief to MDOC that he is not required
to plead exhaustion. ECF 99, PagelD.4199-4200. Since a failure to exhaust
administrative remedies is an affirtve defense—which MDC employed in its
Answer—defendants bear the den of proof on exhaustionSurles 678 F.3d at
456. However, as explaideabove, the Court is concerned whether Plaintiff fully
exhausted his grievances in the instant ca89& Court is th&fore faced with the
“unappealing prospect of certifying a classyaial have [the only] named Plaintiff[]
later dismissed from the suit based diailure to exhaust [his] claims.Johannes
v. WashingtonNo. 14-cv-11691, 2015 WL 5634444,*9-10 (E.D. Mich. Sept. 25,
2015) (declining to certify a class before ak$ing the threshold issue of exhaustion
because defendants raised “non-triviala@mns about exhaustion” and “[o]therwise

the Court risks certifying a class only to katend that the claims of all six of the

15



class representatives must be dismissed, therefore, their aims are atypical and
they are inadequate class representativese®;also Salem v. Mich. Dep’t of Corr.
No. 13-14567, 2016 WL 7409953 (E.D. Midbec. 22, 2016) (declining to certify
a class based on the couftegitimate concerns” of thexhaustion issue, which led
the court to conclude that plaintiffsddnot satisfy the Rule 23(a) requirements).

The Court does not yet opine on whethEDOC can carry its “considerable
summary-judgment burden ahowing non-exhaustion.” Johannes 2015 WL
5634446, at *9 (quotinurles 678 F.3d at 455-56). The Court does take notice
that the provided logs of prisoner grievantethe attached exhitsi are insufficient
for it to decide whether the grievancesntain allegations related to Plaintiff's
remaining claims at thigincture. Accordingly, tb Court denotes MDOC'’s non-
trivial concerns about exhaustion befooaducting its analysis of the amended class
and subclass for certification.

B. Rule 23(a)

1. Ascertainability

Before the Court may certify a class purduarRule 23, “the class definition
must be sufficiently definite so that it &lministratively feasible for the court to
determine whether a partiemlindividual is a member of the proposed cla¥oiing
v. Nationwide Mut. Ins. Cp693 F.3d 532, 537-38 (6th Cir. 2012). Courts within

the District have determined that this inquis an “implied prerequisite” of Rule 23.
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See, e.g.In re OnStar Contract Litig.278 F.R.D. 352, 373 (E.D. Mich. 2011)
(internal quotation omitted). “[A] cks definition should béased on objective
criteria so that class members may beftified without individualized fact finding.”
Id. The purpose of this requirement isttsure administrative feasibility, including
the ability to notify absent class membersider to provide them an opportunity to
opt out and avoid the potential collateral estoppel effects of a final judgiGetd.
v. City of Memphis839 F.3d 530, 541 (6th Cir. 28]l Common class certification
issues include “evaluating proposedsskes that are ill-defined or too broad.”
McGee v. E. Ohio Gas G&00 F.R.D. 382, 388 (E.D. Mich. 2001).

Plaintiff conceded in his Reply briefsd at the hearing that his initial class
and subclass definitiorshould be alteredSee, e.g. ECF No. 99, PagelD.4198. To
reiterate, Plaintiff refined the class defion as follows: “All inmates incarcerated
in MDOC prisons. A further subclass those MDOC inmates who were not
provided medical diets as prescrideda health care professionald.

a. Plaintiff's Proposed Class

Beginning with the proposed amendedsslahe Court is concerned that the
definition is too general anoverbroad. “A class definition is [] too general where
it requires the Court to determine whetheiratividual’s constitutional rights have
been violated in order to ascertanembership in the class itself.Schilling v.

Kenton Cty., et alNo. 10-143-DLB, 2011 U.S. Dist EXIS 8050, at *15-16 (E.D.
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Ky. Jan. 27, 2011) (internal citation omittedHere, Plaintiff fails to include the
alleged violation withirhis amended definition fromis Amended ComplaintCf.
McBride v. Mich. Dep’t of Corr.No. 15-11222, 2017 U.S. Dist. LEXIS 113144, at
*12 (E.D. Mich. June 30, 2017) (finding that plaintiff's proposed class—MDOC
inmateswith hearing impairmentsequiring an accommodatiomwas based on
sufficiently objective criteria) (emphasisided). Rather, Plaintiff here seeks to
include “all inmates incarcerated in MDOC prisonsSee, e.g.ECF No. 99,
PagelD.4198.

Courts within the District, though, hadetermined that a class is sufficiently
finite and identifiable to qualify for certificion if a plaintiff proposes to include all
current or future inmates in a propdsdefinition. For example, iGlover v.
Johnsonthe district court determined thagpitiffs’ proposed class of “all female
penal inmates who are now,rany be in the future, incarcerated at the Huron Valley
Women'’s Facility and at &h Kalamazoo County Jail” qglieed for certification
under Rule 23. 85 F.R.D. 1, 5 (E.D. d¥li 1977). The district court rejected
defendants’ objection that plaintiffs’ proged class was “fatally indefinite Id. at
4. It reasoned that the “fact that mendigp of the class may change over time in
no way qualifies or undermines the identitytioé class for purposes of Rule 23.”
Id. Further, the district court cited tohetr courts which céfied similar proposed

class definitions, including a 8 1983 clasgion brought on behalf of “all present
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and future inmates of the Stateville Gational Center,” alleging guard brutality
and other abusegd. (citing Curtis v. Voss73 F.R.D. 580, 582—-83 (N.D. Ill. 1976)).
The Court finds that amended clasfrdion negates Defendants’ arguments
in their Response briefs, and MDOC's argumiarits sur-reply brief, that Plaintiff's
proposed class definition constitutes arpiaper fail-safe class. For example,
Aramark argued that Plaintiff's initial deftion was “fraught with uncertainty” and
gave “the Court no objective criteria asd@amce” for identifying individuals within
the Class. ECF No. 86, PaDe3528. Trinity similarly disputed Plaintiff's initial
definition, explaining that it required énCourt “to have know and determined
which prisoners had ‘normal health’igr to entering prison.” ECF No. 88,
PagelD.3648. Further, the Court would tie@ve to “know whih prisoners’ health
became ‘abnormal’ while in prison” andeth ultimately decide “which prisoners’
health became abnorntacause ahn ‘inadequate diet.”1d. (emphasis in original).
Without the language “who were provided atdvhich was inadguate to maintain
normal health,” class members are asceatale without individualized fact finding
relative to each prisoners’ health statusfore and duringncarceration in the

MDOC 3

3 The Court takes notice of Trinity’s rebutexpert Barbara Wakeen’s opinion that
“any claimed harm from claimed nutritionalfaéencies in the diet would be highly

individualized based on one’s health stdtefore and during incarceration.” ECF
No. 88-2, PagelD.3686.
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The Sixth Circuit has explained that aitfsafe” class is one that “cannot be
defined until the case is resolved on its meritédung v. Nationwide Mut. Ins. Co.
693 F.3d 532, 538 (6th Ci2012) (internal itation omitted). “Such a class is
prohibited because it would allow putatislass members to seek a remedy but not
be bound by an adverse judgmentlti. Stated differently, “[e]ither the class
members win, or by virtue of losing, theye not in the class and, therefore, not
bound by the judgment.’Randleman v. Fidelity Nat. Title Ins. C646 F.3d 347,
352 (6th Cir. 2011)see also Schilling2011 U.S. Dist. LEXIS 8050, at *15-16
(“The class definition should avoid subjeistandards such as the plaintiff's state
of mind or terms that deped a merits adjudication. &ass definition is therefore
too general where it requsethe Court to determinevhether an individual's
constitutional rights have been violatednaer to ascertain meratship in the class
itself.”).

Here, Plaintiff proposes an amended definition that includes all inmates
incarcerated in MDOC prisons. Unlike alfsafe class, this definition does not
depend upon a merits adjudication or ut# any subjective standards. Rather,
Plaintiffs amended class can be detemmdirbased on objective criteria such as
MDOC'’s food service contractgith Aramark and Trinity.SeeECF Nos. 50-1, 50-

2. These contracts asstre approximate number pfisoners MDOC feeds each

day—43,500—as well as provide “region dadility-specific information” of all
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MDOC facilities, which include information about the total capacity of prisoners at
each facility. SeeECF No. 50-1, Pad¢p.1998-2003; ECF Ndb0-2, PagelD.2313—
19. Additionally, the amendeclass can be determinbdsed on the provided logs

of MDOC prisoners’ grievancésSeeECF No. 80-8see also Salem v. Mich. Dep’t

of Corr.,, No. 13-14567, 2016 WL 7409953, & (E.D. Mich. Dec. 22, 2016)
(finding that plaintiff's third proposed da definition can be termined based on
objective criteria such as exhausted grievances).

While the Court recognizes Trinity’s coern that Plaintiff's proposed class
has “non-exacting parameters,” including“amumerable number of people,” the
Court denotes that Plaintiff provided appimate numbers for his proposed class in
his Motion and confirmed this estimate at thearing. Accordingly, the Court finds
that it would not need to make individuatjuiries to determinehether a particular
individual was incarcerated in MDOC prisgrand thus a member of Plaintiff’s
amended class.

The Court is mindful that Rule 23(d) empowers courts to define an
appropriate class, whether by accepting pnoposed class, limiting the class to
certain issues, or creating subclasseBhus, the Court can amend Plaintiff's

proposed definition to reflect these spieciime periods as to each DefendaBiee

4 The Court’s uncertainty with the gvignce logs for the unanswered exhaustion
Issue, as discussed in the previous sectloas not affect the Court’s ability to use
these logs as an additional criterion for tiseshold issue of ascertainability.
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also Powers v. Hamilton Cty. Pub. Def. Comn®0l F.3d 592, 619 (6th Cir. 2007)
(internal citations omitted). The Court finthés necessary, especially in light of Dr.
Catherine Adams Hutt's testimony that “timae period is a long time period.” ECF
No. 89-2, PagelD.3917. Dr. Hutt was unablpravide any specificity for Plaintiff's
proposed class beyond assertiraf the period spans “decadesd.

Pursuant to the Court’s May 29, 2019 Order, Plaintiff's claims in the instant
action are limited to Defendgs’ alleged wrongful condtioccurring after January
16, 2015. ECF No. 76, PagelD.2804. aiRliff's claims against Aramark are
specifically limited to a period betwedanuary 16, 2015 to July 13, 2015, when
Aramark concluded its contract with MDOECF No. 86, PagelD.3511. Plaintiff's
claims against Trinity are limited toperiod between July 14, 2015 and June 2018
to reflect Trinity’s contract period with MOC. ECF No. 50-2. At the hearing,
Plaintiff agreed with these time periodsd added that the claims against MDOC
span the entire time ped of the instant case.

b. Plaintiff's Proposed Subclass

In addition to the aforementioned claBsaintiff seeks to certify a subclass:
“those MDOC inmates who we not provided medical diets as prescribed by a
health care professional.” ECF No. $agelD.4198. The Court finds that the

proposed amended subclass is also ascabigiby reference to objective criteria.
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Here, each of the following factors cae determined by objective criteria:
MDOC inmates; those inmateso were prescribed mediahiets from a health care
professional; and those inmates who were not provided the prescribed diet. The
Court dismisses Aramark’s argument in sigr-reply brief that this information
cannot be readily determined. ECF NAO, PagelD.4548. While it agrees with
Aramark that Plaintiff has not proposed administratively feasible method for
determining whether individuals were “nmtovided medical diets as prescribed by
a health care professional,” the Court doedindtthat this should be preclusive for
Plaintiff to satisfy the thrd®ld inquiry. Plaintiff asserted in his Reply briefs that
information regarding the subclass memben® were prescribed special meals, as
well as information concerning whether théclass members received those meals,
is “readily determinable.”See, e.g.ECF No. 97, PagelD.4186At the hearing,
Plaintiff explained that the informatios available and can be obtained through
discovery of the merits in thastant case. Plaintiff asserted that it is “clear who got
a special diet and who didn’t.”

The Court denotes that Plaintiff’'s anteed subclass definitiocures the initial
definition’s deficiencies. Specifically, ¢hCourt no longer needs determine what
constitutes “special needs,” @ds no longer included ithe amended definition.
SeeECF No. 86, PagelD.3528 (arguing tiradintiff's proposed subclass includes

phrases “fraught with uncertainty andvegithe Court no objective criteria as
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guidance for identifying” members of the subclass¢e alsoECF No. 88,
PagelD.3649-50. It will ultimaty be each class membebsrden to show that she
or he falls within the subclass definitiorbee Coulter-Owens v. Time, In808
F.R.D. 524, 531 (E.D. Mich. 2015).

Similar to the amended class definitidtine subclass must be further defined
to include specific time periods as @éach Defendant. The aforementioned time
periods for the amended class, as appgliedach Defendant, will also apply to the
amended subclass. These additionscattee proposed subclass encompassing an
infinite time period and thus satisfy th@@t's previous Order limiting Plaintiff’s
remaining claims against Defendants.

In sum, the Court finds that Plaintiff's amended class and subclass definition,
as further defined by the Court with applicable time periods, is ascertainable and can
be determined bas@ah objective criteria. Despite having an ascertainable class and
subclass, though, the Court finds that Plaintiff's Motion for Class Certification must
be denied for the analysis provided below.

2. Rule 23(a)(1) — Numerosity

Pursuant to Rule 23(a)(1), the numerosdguirement is satisfied when “the
class is so numerous that joinder of all merstjof the class] isnpracticable.” Fed.

R. Civ. P.23(a)(1). A “substantial” number of affected individuals is enough to

satisfy this requirementyoung v. Nationwide Mut. Ins. C693 F.3d 532, 541 (6th
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Cir. 2012). There is no exastimber that must be met for a class to be certified.
Calloway v. Caraco Pharm. Labs., Lt@87 F.R.D. 402, 406 (E.D. Mich. 2012).
Courts within this District and other cdsirgenerally consider a variety of factors
when determining numerosity, including tgeé of action; the size of the individual
claims; the location of the members; and #bility to easily asertain identities of
proposed class memberSeeCalloway, Ltd., 287 F.R.D. at 406see also/a The
Late Charles Alan Wright et alederal Practice and Procedur® 1762 (3d ed.
2017).

In his initial Motion, Plaintiff repesented that there were over 40,000
potential class members and approximateR00 potential subcts members. ECF
No. 80, PagelD.2882. At the hearingaiBtiff confirmed that these approximate
sizes do not change for his proposed amemdinition in his Reply briefs. While
a plaintiff need not know an exact figur@ meet the numerosity requirement, a
plaintiff must “demonstrate that the nunnloé potential class members is largé’
re Consumers Power Co. Sec. Litig05 F.R.D. 583, 601 (E.D. Mich. 1985).

Here, Dr. Hutt, who Plaintiff relies oto support his Motion, is unable to
guantify or define the number of individis who may fall into the proposed class:

Q [Mr. Bradford Boyer, attomy for Trinity]: You don’t know
how many people that is. Right?
A [Dr. Hutt]: | believe it’s all of them.

Q: How many is, “all of them?”
A: |1 don’t have knowledge —
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ECF No. 89-2, PagelD.3924. Dr. Hutt wentto assert the potential class members
“would be the number of prisoners whave been consuming this dietd. Indeed,
it is unclear exactly how many of the pdaiahmembers will fall within the amended
class and subclass definitiomddress above. However,arder to err on the side of
caution, the Court finds that Plaintiff's apgrmate number of prisoners listed in his
Motion for both the class and subclass is sufficient to satisfy the numerosity
requirement of Rule 23(a).

3. Rule 23(a)(2) — Commonality

Class certification is apprapte only when there argtiestions of law or fact
common to the class.” Fed. R. Civ. P3(a)(2). In order to demonstrate
commonality under Rule 23(a)(2), the plefirmust identify a “common contention”
that is “capable of classwide resolution—fhmeans that determination of its truth
or falsity will resolve an issue that is central to the validitgach one of the claims
in one stroke.”"Wal-Mart Stores, Inc. v. DukeS64 U.S. 338, 350 (2011). “[T]here
need only be one question common to ¢less — though that question must be a
‘common issue the resolution of whiwill advance the litigation.”Alkire v. Irving
330 F.3d 802, 820 (6th Cir. 2003) (interc#éhtion omitted). The Supreme Court
has clarified that it is not enough thatclass raises commauestions—even in
“droves.” Wal-Mart, 564 U.S. at 350 (internal citation omitted). Rather, what

matters to class certification is whet a class action would “generate common
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answersapt to drive the resolution of the litigationltl. (internal citation omitted)
(emphasis in originalsee also Dearduff v. Washingt@80 F.R.D. 452, 464 (E.D.
Mich. 2019).

The crux of this case is commonality. RI#F argues that the claims of each
class and subclass memben satisfy the commonality ggirement. In his Motion,
Plaintiff explains that the class angbglass members seekremedy Defendants’
“systemic failure to provide Plaintiff a eli adequate to sustain normal health in
violation of the Eighth Amendment.” EQfo. 80, PagelD.2896. At the hearing,
he concluded by asserting that thsnstitutional inquiry can be answered and
resolved on a class-wide basis. He emphasized that because the standard fare diet is
designed for the “average prisoner,” its defiies can be resolved on an “average
basis.”

Under the Eighth Amendment, punishment imposed on prisoners may not be
“barbarous,” nor may it cordvene society’s “evolvingtandards of decency.”
Rhodes v. Chapmad52 U.S. 337, 345-46 (1981)The Amendment protects a
prisoner’s right to receive food with suffeeit nutrition that is adequate to maintain
normal health.Cunningham v. Jone567 F.2d 653, 65960 (6th Cir. 1977). “If the
prisoner’s diet, as modified, is sufficietat sustain the prisoner in good health, no
constitutional right has been violatedXlexander v. Carrick31 F. App’x 176, 179

(6th Cir. 2002).
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Further, the Eighth Amendment imposérmative duties on prison officials
to, among other things, “ensure thamates receive adequate foo&armer v.
Brennan 511 U.S. 825, 832 (1994). A prisofficial’'s conduct must reflect an
“unnecessary and wonton infliction of pairRhodes v. Chapman52 U.S. at 346;
Ivey v. Wilson832 F.2d 950, 954 (6th Cir. 1987)Deliberate indifference is the
reckless disregard of a substantial risksefious harm; meneegligence, or even
gross negligence, will not sufficeWright v. Taylor 79 F. App’x 829, 831 (6th Cir,
2003) (citingFarmer, 511 U.S. at 835-36). The Sepre Court has held that a
prison official violates the Eighth Amdment when two reqrements are metSee
Farmer, 511 U.S. at 834. First, the alleheleprivation must be, objectively,
“sufficiently serious.”ld. (internal citation and quotatiamitted). Second, a prison
official must have a “sufficieity culpable state of mind.’ld. (internal citation and
guotation omitted).
Here, Plaintiff asserts that the ct@ of each class member depend upon
common answers to commaactual questions, including:
e Have Defendants failed to design or provide a standardized diet that
provides adequate nutritida sustain normal health?
e Have Defendants failed to design jmrovide specialty diets that
provide prisoners with serious medi needs a diet or nutrition that
IS commensurate with their serious medical needs?
e Have Defendants failed to providdequate portion sizes, or shorted
meals provided to prisoners?
e Have Defendants failed to providdfstient training related to a diet

that is adequate to sustain normal health for prisoners housed in the
MDOC?
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ECF No. 80, PagelD.2896. Fuer, he argues that “[a]ny factual differences that
may exist among class members with setpto their individual medical needs
cannot defeat this dominating commonalityld. (citing Reese v. CNH America,
LLC, 227 F.R.D. 483, 487-88 (6th Cir. 2005)). iver, Plaintiff fails to make any
citations to the record in his Motion &eply briefs to support his argument that
numerous common questions of law and facdteas to all members of the proposed
class and subclass. He instegigs to courts outside of this District which have
determined that allegations of systende failures by prisons can establish
commonality for classes of affected prisonds.at PagelD.2896-97.

At the hearing, Plaintiff suggested tiatBride v. Mich. Dep’t of Corr.No.
15-11222, 2017 WL 3097806 (E.D. Miclune 30, 2017), is analogous and
persuasive to his instant action.MigBride, the district court adopted the magistrate
judge’s report and recommendation to certiffass comprised of “all deaf and hard
of hearing individuals in the custody of MIT (whether now or in the future), who
require hearing-related accommodations,udeig but not limited to interpreters,
hearing devices, or other auxiliary aids services, to communicate effectively
and/or to access or participate in p@gs, services, or activities available to
individuals in the custody of MDOC.1d. at *1. The magistta judge determined
that each of the proposed stamembers alleged that thegre similarly affected by

a policy of the MDOC.Id. at *7. Accordingly, theeommonality requirement was
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satisfied. For the reasons that follow, eurt finds that individualized inquiries
and potential variances of the degreesvafm from the standard fare diet in the
instant case prevent a similar finding of commonality.

Defendants contend that Plaintiff faits demonstrate how any of his claims
are resolvable in “one stroke.” Theyetkfore argue that his proposed class and
subclass lack meaningful mononality under Rule 23(a)See, e.g.ECF No. 86,
PagelD.3516. In its sur-reply brief, Trinity cites to a recent case in this District,
Dearduff v. Washingtqr830 F.R.D. 452 (E.D. Mich. 2019s persuasive authority
for this Court to deny certification in thection. ECF No. 111RagelD.4556. In
Dearduff the district court determined thato proposed classes did not satMfgl-
Mart's one-stroke requiremeht330 F.R.D. at 466. There, the prisoners brought a
proposed class action claiming that their denéeds were not being met in violation
of the Eighth Amendmentd. at 456. In examining platiifs’ proposed classes, the
district court looked for evidence thaetpolicy or practice allenged by the class
exposed “nearly every member—no matter their dental health—to similar risk of

harm.” 1d. “[WI]ithout sufficient reason to behle that almost every member of a

® The first proposed class was “all prismmavho have less than two years of
continuous incarceration with the MDQCwhich consisted of approximately
19,000 individuals.Dearduff 330 F.R.D. at 466. Another proposed class was “all
prisoners waiting for their routine dahtappointment,” which consisted of
approximately 3,000 individualdd. at 468.
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proposed class [], is at a similar riskhairm the door to individualized inquiry would
be left ajar.” Id.

The Court agrees i Trinity that theDearduffcourt’s findings of a lack of
commonality is analogous and persuasive gonff’'s instant action. It finds that
an attempt to certify either the proposgdss or subclass would have to establish
that the health diversity of all 40,000 prisoners, or 1,200 prisoners for the subclass,
IS not so great that all prisers are at a “similar risk @ similar degree of harm” in
consuming the standard fare di€earduff 330 F.R.D. at 467. Further, this Court
determines that the same proof cannoti®ed to determine the sufficiency of any
particular prisoners’ diet, or whether avfjthe prisoners’ health, has been adversely
affected from the standard fare diet iolaktion of the Eighth Amendment. Rather,
the nature of the injuries allegedly suédiby each prisoner indltlass and subclass,
relative to the purported deficiencies the standard fare diet, would require
individualized inquiries.

a. Plaintiff's Proposed Class

Plaintiff's proposed class encompasapproximately 40,000 prisoners in the
MDOC. ECF No. 80, PagelR882. The diversity in a group that size—including
a prisoner’s duration of exposure to theamsge gender; weight and other physical
characteristics; and variety of camsed meals—is presumably gre&ee Dearduff

330 F.R.D. at 456. Given the breadth oistbroposed class and the nature of
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Plaintiff's class claim, the Court findthat it is difficult to address the Eighth
Amendment claims of all 40,0Qfrisoners in “one stroke.Wal-Mart Stores, Inc.
v. Dukes564 U.S. 338, 350 (2011).

It is useful to examine how the issues underlying an Eighth Amendment claim
might differ. See Dearduff330 F.R.D. at 464. For example, the prisoners’ Eighth
Amendment claims vary in their amount of risBee id. The Court acknowledges
Dr. Hutt’s opinion that the diets servedth® prisoners was “iequate to support
health for the long-term.” ECF No. 80-BagelD.3219. She asserts that the diet
affects “virtually all prisoners in the MDOC systenid. at PagelD.3220. However,
the Court takes notice of Dr. Hutt's acknledgment that the consumption of the
standard fare diet, as well as any impaetsulting from it, could not be generally
identified. Rather, such an inquiry would be individualized to each prisoner.

Specifically, Dr. Hutt testified that s “very difficult” to determine how
many meals it would take for a prisonertie MDOC to be adversely affected by
the standard fare diet. EQNo. 88-3, PagelD.3705. Shagplained, “it's difficult to
understand how each individual wdukspond to dietary intakeld. Dr. Hutt also
confirmed that “the duration of the expmws to the meals, the person’s gender,
physical makeup, et cetera, would affedtether or not [the prisoners] may be
adversely impacted by this diet[.]d. at PagelD.3706. Itis not clear from Dr. Hutt’s

testimony that she believes that neailych the 40,000 prisoners subject to the
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standard fare diet are at a stalogial risk of serious harnSee Dearduff330 F.R.D.
at 467 (emphasizing that plaintiffs’ expertsuanable to opine that nearly all of the
19,000 prisoners subject to the two-year ralle at a “substantial risk of serious
harm” from the lack ofoutine dental care).

Trinity’s expert dietician Barbara \Waen also opined to the individualized
inquiries at issue in Plaintiff's claims. &hargues in her rebuttal report that Dr. Hutt
made “generalizations” and predicatkdr opinions on the “comparison of the
MDOC prison population to genergbopulations nationwide without any
substantiating documentationECF No. 88-3, PagelD.368®4s. Wakeen asserted
that “any claimed harm from claimed nutitial deficiencies in the diet would be
highly individualized based on one’s heathtus before and during incarceration.”
Id. She also explained that “forecasting potential health impacts, positive or
negative, based upon nutritidr@ntent involves analyses of individualized health
information and physical factorsId.

Further, the Court denotes that Dr.tHadmitted that she did not review any
evidence—other than Plaintiff's Complaand “an understanding of the population
demographics in the State of Michig'—in formulating her opinionsSeeECF No.
88-3, PagelD.3698. Trinity and Aramagknphasize Dr. Hutt's lacking review of

any of the MDOC prisoners’ medical record®eeECF No. 86, PagelD.3518; ECF
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No 88. PagelD.3655-56; ECF No. 111, P&géb58. For examplehe Court takes
notice of the following exchange:

Q (Mr. Moyer, counsel for Trinity)Did you ask for any information or
documents corroborating or camfing any of the allegations in
the Complaint that you relied upon?

A (Dr. Hutt): No, I did not.

* * %

Q: You haven't reviewed any mediagacords or medical information
relating to the health or medi@nditions of ay other prisoners
in the Michigan prisons --
A: No.
Q: --beyond Mr. Kensu?
A: No.
Q: Okay. So you have no medicafarmation for any other prisoner
that currently or previously seded at the Michigan correctional
facilities?
A: That's correct.
ECF No. 88-3, PagelD.3697-98r. Hutt also confirmed #t she did not have any
information pertaining to the prisons themselvdsl. at PagelD.3698. At the
hearing, Aramark emphasized the diversityha prison facilities, noting that there
are 29 facilities; 2 short-term prions; and tnéde facility. The Court, similar to the
district court inDearduff finds that Dr. Hutt's lackig review of evidence does not
give it sufficient reason to believe thatmalst every member @he proposed class
is at a similar risk of harmDearduff 330 F.R.D. at 466.
In its Response, Trinity alleges thaveral questions must be answered in

order to determine the class of individualso have been impged by the standard

fare diet, including “(1) the number of meaaten per day, (2) the duration of that
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consumption over what period of time, {Beir physical attributes, such as sex,
weight, height, physical activity, metaboliset¢., (4) their preagting health issues,
and (5) changes to their health or tevelopment of new medical conditions or
injuries[.]” ECF No. 88, PagBl.3565. The district court iDearduffaddressed a
similar concern, explaining that “there midig less than a 1% chance that Prisoner
A will experience serious harm but a 2@¥ance that Prisoner B will experience
serious harm. Perhaps the former is'sbstantial’ in the Eighth Amendment sense
but the latter is.”Dearduff 330 F.R.D. at 464. The Cdus inclined to adopt this
same reasoning here, especially wherectigelittle evidence to counter the potential
differences in the amount of risk amohtise approximately 40,000 class members.
The Court also recognizes that theiety of diets available in the MDOC
facilities can impact the commonality inquigr Plaintiff's proposed class of 40,000
prisoners. For example, Aramark asserits Response that it offered a “wide array
of food services” at the MDOC facilitie€CF No. 86, PagBl.3506. Specifically,
Aramark served the standard fare %iea rotating 14-day cycle menu which also
includes an alternative menu choice—asllves seven “therapeutic diets” to
prisoners with medical disorderkl. at PagelD.3507-08. Fhdr, prisoners had the

option to self-select twelve other diets, evighey did not hava medical orderld.

6 Aramark refers to this diet as the $taide Standard Menu “SWSM” in its briefs.
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at PagelD.3708. Aramark also providegtions for religious diets, as well as
“special event” meals faix holidays of the yearld.

Dr. Hutt testified that she did not reviewconsider the nutritional content of
any of the specialty diets or the altematenus. ECF No. 88-3, PagelD.3695. She
also admitted that she did not revieamy other underlyinggrievances which
discussed the adequacy of the meadsdss Plaintiff’'s formal grievancesd. Given
the vast variety of meals offered atettMDOC prisons, as well as Plaintiff's
admission that “[e]very facility is diffent” (ECF 80-2, PagelD.2944), the Court
determines that there is not sufficient @nde regarding the nutritional adequacy of
this wide variety of offered meals. TB®urt finds such an inquiry necessary given
Plaintiff's argument that the “centratsue of this case” is whether “Defendants
provided a diet adequate to sustain nornealth[.]” ECF No. 99, PagelD.4197.

Finally, the Court finds that the prisasechoice to not consume a diet or
meal makes it difficult to address tli@ghth Amendment claims of all 40,000
prisoners in “one stroke."Wal-Mart, 564 U.S. at 350. Dr. Hutt testified to the
impact a prisoners’ consumptichoice has on their nutrition:

Q (Ms. Stowers, counsel for Aramk): So if an inmate was, for
example, throwing away portions of food that they didn’t
want to eat, that would impact the health?

A (Dr. Hutt): Yes, I think so. | believe so.

Q: If an inmate was trading becauhe wanted two of something
and didn’t want to eat something else, that would also

impact the nutritional value?
A: Yes, it could.
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ECF No. 88-3, PagelD.3746-47. Plaintiffs@ladmitted that he witnessed other
prisoners discarding their meals or sellthgir food to other prisoners. ECF No.
80, PagelD.2966—-67. Dr. Hutt's and Ptdifis testimony demonstrate that each
prisoners’ choices should be considenedividually, which further precludes
findings of commonality for the proposed class.

Accordingly, the aforementionedhdividualized inquiries and potential
variances of the degrees of harm fromdtendard fare diet prevent the Court from
determining that Plaintiff's proposedasls of approximately 40,000 prisoners
satisfies the commonality regqeament under Rule 23(a)(2).

b. Plaintiff's Proposed Subclass

The Court’s analysis of Plaintiff's proged class also applies to Plaintiff’s
proposed subclass, whichcampasses approximately 1,200 prisoners in the MDOC
who allegedly did not receive medically prabed diets. ECNo. 80, PagelD.2882.
While 1,200 is significantly less than 800, the Court does not find that there is
sufficient evidence to demonstrat@mmonality under Rule 23(a)(2).

Plaintiff argues that “[e]ach subclassember did not receive a diet as
prescribed to them.” ECF No. 99, Pdge&1203. In addition to his listed “common
factual questions,” which are provided in girevious section, Plaintiff asserts in his
Motion that he alleged “spdm and overarching deficienes in diet” that expose

the subclass to “violations of their rights on the basis of deliberate indifference to
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their serious medical neetsECF No. 80, PagelD.2896However, Plaintiff fails
to cite to any specific evidente further supporhis allegations.

In order to resolve the legal issuetlms action, whether the 1,200 prisoners
who were prescribed a special diet did remeive such a diet, the Court must delve
into the specific facts of each prisoner’sanceration and the special diet relative to
that prisoner. These highilydividualized factual inquirewill predominate at trial,
and thus, override the appropeness of the class actiosee Schilling v. Kenton
Cty., et al, No. 10-143-DLB, 2011 U.S. Dist. RS 8050, at *26 (E.D. Ky. Jan.
27,2011). The different circumstances tigato each prisoner, which may dictate
different outcomes and diffemedamages, mitigates agat use of the class action
to resolve the claims before this Court.

Indeed, Dr. Hutt testified to these dikat circumstances. She explained that
a specialty diet in the MDOC “depends the [prisoner’s] individual condition,”
such as whether a prisoner has a glutentsatys whether a prisoar is diabetic; or
whether a prisoner has a predisposittona heart disease. ECF No. 88-3,
PagelD.3714. Further, she asserteat Huch a diet is “designed for andividual
who has a certaicondition[.]” Id. (emphasis added). Patricia Willard, a MDOC
dietician, also confirmed that spakted diets are dealt with on amdividual
prisoner by prisoner basig[ ECF No. 80-3, Pagel3014. While she did explain

that all people who need a specialty diettfeeir particular needs are “basically all
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treated the same way in terms of the giesf their diet,” the Court does not find
that there is sufficient evidence rediag the subclass members’ clainfSee idat
PagelD.3048.

Accordingly, these individualized inqies also prevent the Court from
determining that Plaintiff's proposedlzclass satisfies the commonality requirement
under Rule 23(a)(2).

c. Additional Commonality Issues

While the Court already finds thaiommonality is lacking for both the
amended class and sudxs, the Court takes notice of both Aramark’s and Trinity’s
arguments that commonality is also speclficabsent as it relates to the remaining
§ 1983Monell claims against them. ECF N86, PagelD.3523-24; ECF No. 88,
PagelD.3657-59. In order to considdrmintiff's Eighth Amendment claim, the
Court must consider (1) if the ajjed wrongdoing was objectively harmful enough
to establish a constitutional violation; af8) if the officials, Aramark and Trinity,
acted with a sufficiently dpable state of mindSee Hudson v. McMilligrb03 U.S.

1, 8 (1992)see alsd&=CF No. 76, PagelD.2814.

Aramark argues that its state of mind as to each class or subclass member is
not capable of class-wide resolutiomahgh common proof since it had “different
levels of information about individual igpners and their medical situations at

various times.” ECF No. 86, Page#524. Additionally, it asserts that its
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knowledge would vary by each facility, “partiauly as not all therapeutic diets were
universally available.”ld. At the hearing, Aramark emphasized its concerns with
the subjective component of Plaffis Eighth Amendment claims.

Trinity claims that theres no evidence for the proposed class that it acted with
“deliberate indifference” to any propose@ss member’s health or safety to certify
a class based upon the subjective compboé an Eighth Amendment prisoner
claim. ECF No. 88, PagelD.3658. Spamfly, it asserts that Plaintiff fails to
demonstrate that Trinity “consciously disregarded a substantial risk of serious harm”
for any of the propa=d class membersld. Trinity argues that such an analysis
would depend upon “particuiaed proofs and individualized medical conditions
and resulting injuries.’ld. at PagelD.3659. At the ha&ag, Trinity also emphasized
its concerns with the subjective componeilaintiff’'s Eighth Amendment claims.

In his Reply briefs to both Aramark and Trinity, Plaintiff claims that he does
not seek compensation for his injuri8ee, e.g ECF No. 97, Padgb.4187. Rather,
Plaintiff insists that the nmbers of the class and sulsdaonly seek to have their
diet comply with their constitutionalghts and “to receive compensation for not
receiving what they wereoastitutionally entitled to.” See, e.g.ECF No. 99,
PagelD.4203. He thus argubat whether he or any othelass or subclass member
suffered physical harm from Aramarkar Trinity’s conduct is “completely

irrelevant.” Id. Further, he asserts that neitloéhis constitutional claims requires
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an individualized inquiry.ld. At the hearing, Plaintiff reiterated that his claims do
not require individualized inquiries.

The Court notes, however, that comgaiory damages nanly be awarded
for violations of constitutinal rights upon proof of anjury caused by the alleged
violation(s). See King v. Zamiat&/88 F.3d 207, 214 (6th Cir. 2015) (“[A] plaintiff
must demonstrate that he or she suffeem actual injury in order to receive
compensatory damages for violations ofdriber constitutional ghts.”). Plaintiff's
disclaimer that he does not intend to seakpensation for his injuries raises further
guestions for the Court regarding the tglity and adequacy of his claims under
Rule 23(a). For example, his decisiomtd seek compensation for his injuries may
not be typical of the claims of the clamssubclass memberddowever, since the
Court finds a failure of proof on thesue of commonality,it'is unnecessary to
resolve whether [Plaintiff has] satisfi¢lde typicality and adequate-representation
requirements of Rule 23(a)YWal-Mart Stores, Inc. v. DukeS64 U.S. 338, 349 n.
5; see also Salem v. Mich. Dep’t of CoMo. X, 2019 WL 4409709, *7 (E.D. Mich.
Sept. 16, 2019).

In sum, Plaintiff is unable to estalflishe prerequisites of Rule 23(a) as the

class and subclass are currently defined.
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C. Plaintiff's Instant Action Going Forward

The Court’'s decision not to certify the proposed class and subclass does not
preclude Plaintiff from pursuing his remaining claims in his individual capacity.
Pursuant to this Court’s May 29, 2019 QOrdelaintiff's Eighth Amendment claims
against Defendants (Counts Il and lidnd implied warranty claim against
Defendants Aramark and Trinity (Cout) will proceed. ECF No. 76.

The Constitution does not permit inhumane prisdfermer v. Brennan511
U.S. 825, 832 (1994). “[H]amg stripped [inmates] of viklly every means of self-
protection and foreclosed their access taidetaid, the government and its officials
are not free to let the state of nature take its courbérigus v. Butler 591 F.3d
474, 479 (8 Cir. 2010) (quoting=armer, 511 U.S. at 833). The conditions under
which a prisoner is confined, therefoee subject to scrutiny under the Eighth
Amendment. Farmer, 511 U.S. at 832. In its prohibition of “cruel and unusual
punishments,” the Eighth Amendment imposes duties on prison officials, including
the responsibility of ensuringnmates receive adequate fodd. (citing Hudson v.
Palmer, 468 U.S. 517, 526-27 (1984)).

The Sixth Circuit recognizes that @mplaint “about one of the major
requirements of life” is neither a frivolous noda minimisgrievance.See Maben
v. Thelen 887 F.3d 252 (6th Cir. 2018) (describing the inadequacy of the food

portion at issue in plaintiff's improperly dismissed § 1983 action against a prison
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guard for First Amendment retaliation). Fhet, the Sixth Circuit has held that the
Eighth Amendment requires prison officialsgmvide inmates with a diet that is
nutritionally adequate for the nmhenance of normal healttfCunningham v. Jones
567 F.2d 653, 656 (6th Cir. 197'Heinz v. TeschendgrNo. 05-73470, 2006 U.S.
Dist. LEXIS 98030, at *23—-24 (E.MMich. Aug. 1, 2006).

Accordingly, while the Court concludesathPlaintiff is unable to satisfy the
procedural requirements for class certifica, it recognizes the gravity of resolving
Plaintiff's remaining claims concerning tlaelequacy of the standard fare diet he
receives in the MDOC.

V. CONCLUSION

For the reasons articulated above]S ORDERED that Plaintiff's Motion
for Class Certification [#80] IBENIED.

IT IS FURTHER ORDERED that the Court shall meahd confer as to how
to best proceed with Plaintiff's individualastins asserted in thaction. The parties

shall appear for a Status ConferencéMay 8, 2020 at 11:30 a.m.

IT IS SO ORDERED.

Dated: April 8,2020
[s/Gershwin A. Drain
HON. GERSWHINA. DRAIN
UnitedStateDistrict Judge
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CERTIFICATE OF SERVICE

Copies of this Order were served upon attorneys of record on
April 8, 2020, by electronic and/or ordinary mail.
/sl Teresa McGovern
Case Manager
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