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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

CYNTHIA JOHNSON,
Plaintiff, CASE NO. 18-10424
HON. DENISE PAGE HOOD
V.

BRIAN C. HARTWELL, et al,

Defendants.
/

OPINION AND ORDER GRANTING DEFENDANTS’ MOTION TO
DISMISS [#12], STRIKING PLAINTIFF'S AMENDED COMPLAINT [#17],
DENYING DEFENDANTS’ MOTION TO STRIKE AMENDED
COMPLAINT AS MOOT [#19], AND DE YING PLAINTIFF’'S ‘MOTION TO

RE SERVE’ AS MOOT [#22]

l. BACKGROUND

On February 5, 20180 sePlaintiff Cynthia Johnson (“Johnson”) brought this
action against Defendants Brian C. Hattw@&Mr. Hartwell”), the Law Offices of
Brian C. Hartwell, PLLC (Hartwell, PLLC”), Paul Boehms (“Boehms”), and P&J
Apartments LLC (“P&J Apartments”) (cacttively, “Defendants”), for Negligence
(Count 1), Intentional Infliction of Emotional Distress (Count Il), and Invasion of
Privacy (Count Ill). [d. at 5-8) Johnson seeks compensatory and punitive damages,
among other things, for the alleged harmig. &t 9)

Leonard Stinson (“Stinson”), Johnssnson, was a tenant of the P&J

Apartments. Johnson was a co-signer ors$tiis lease with P&J Apartments. (Doc
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# 18, Pg. 9) P&J Apartments hired Mr.rveell and Hartwell, PLLC to collect the
fees owed by Stinson to P& J Apartmenttd.)( Boehms is the sole owner of P&J
Apartments. (Doc # 18, Pg. 9)

On April 23, 2015, Mr. Hartwell, @img on behalf of his client, P&J
Apartments, sent an email to Johnson€“tpril 23, 2015 email”) that included a
PDF attachment with Johnson’s name, 8b8ecurity number, birthday, driver’s
license, work history with salary infoation, and residence history, among other
information. (Doc # 1, 1 4; Doc # 18, Pg. B) total, Mr. Hartwell sent the April 23,
2015 email to six different email ddresses: (1) syncjj@aol.com; (2)
syncjj@hotmail.com, (3) maleague@hotmail.com, (#ajaleauge@gmail.com, (5)
majaleague@home.com, (G)ajaleague@aol.com. Afome point, Mr. Hartwell
mailed the information included in the Alp23, 2015 email to a Detroit, Michigan
residence thought to be Stinson’s homeod® 18, Pg. 10) A letter with the same
information was mailed to Johnsahher home in Avon, Indianald(; Doc # 1, 1 5)

Johnson subsequently fildaljt later withdrew, a lawstagainst Defendants in
Michigan state court. (Doc # 1, 1 Bfter withdrawing the case from Michigan state
court, Johnson filed suit in the United States District Court for the Southern District
of Indiana. Johnson v. HartwellNo. 115CV01632RLDKL, 2016 WL 6432617,
(S.D. Ind. Oct. 31, 2016gff'd, 690 F. App’'x 412 (7th Cir. 2017). In that case, the

district court judge dismisgdeJohnson’s case without prejcel for want of personal



jurisdiction, and informed Johnson that shes\irae to re-file this action in a court of
proper jurisdiction.ld. at *2.

This matter is before the Court @efendants Boehms and P&J Apartments’
Motion to Dismiss the Complaint for lack sfibject matter jurisdiction (pursuant to
Fed. R. Civ. P. 12(b)(1)gnd for failure to state elaim upon which relief can be
granted (pursuant to Fed. Giv. P. 12(b)(6)). (Doc # 12Johnson filed an “Amended
Complaint” and a Responsm June 21, 2018. (DocX; Doc # 18) Defendants
Boehms and P&J Apartments filed a MotionStrike the Amended Complaint and a
Reply on June 28, 2018. (Doc # 19; Doc # 20)

Johnson’s “Amended Complaint” states that is in “Opposition to Defendant’s
Motion to Dismiss .. .” (Doc # 17, Pg. presents arguments similar to those provided
in Johnson’s Response (Doc # 18), addregaasus matters that are not before the
Court, and requests that daldt judgment be entered dohnson’s favor. The Court
interprets the supposed “Amended Corngiaas a response, not an Amended
Complaint. Pursuant to Rule 12(f) of thederal Rules of Civil Procedure and Eastern
District of Michigan Local Rule 7.1(c)j3Johnson’s “Amende@omplaint” (Doc #

17) isSTRICKEN . Accordingly, Defendants Btms and P&J Apartments’ Motion

to Strike the Amended Complaint (Doc # 19DPENIED asMOOT . In addition, for

the reasons set forth below, the present Motion to Dismiss (Doc #GRABITED.



On July 18, 2018, Johnson filed a “MotitmRe Serve,” stating that the Motion
is “to have Defendants Re-sed/with a correct addres3.hat defendant refused to
give the court and plaintiff.” (Doc # 22Because the Court is dismissing this case,
that Motion iSDENIED asMOOT.

II.  ANALYSIS
A. Standards of Review
1. Rule 12(b)(1)

Federal Rule of Civil Prociire 12(b)(1) provides for éhdismissal of an action
for lack of subject matter jurisdictionA Rule 12(b)(1) motion for lack of subject
matter jurisdiction can challenge the suffiagrof the pleading itself (facial attack)
or the factual existence of subjeunatter jurisdiction (factual attackartwright v.
Garner, 751 F.3d 752, 759-60 (6th Cir. 201diticg United States v. Ritchié5 F.3d
592, 598 (6th Cir. 1994).

In the case of a facial attack, the cdakes the allegations of the complaint as
true to determine whether the plafhthas alleged a basis for subject matter
jurisdiction. Id. In the case of a factual attack court has bra@hdiscretion with
respect to what evidence tonsider in deciding whethsubject matter jurisdiction
exists, including evidence outside of ghleadings, and has the power to weigh the
evidence and determine the effef that evidence on the court’s authority to hear the

case.ld. Plaintiff bears the burden of eslishing that subject matter jurisdiction



exists. DLX, Inc. v. Commonwealth of Kentucg1 F.3d 511, 516 (6th Cir. 2004).
In the case of a factual attack, plaintiff casrthe burden of establishing subject matter
jurisdiction by a preponderance of the evidengkENutt v. Gen. Motors Acceptance
Corp. of Ind, 298 U.S. 178, 189 (1936).

2. Rule 12(b)(6)

Rule 12(b)(6) of the Federal Rules@itvil Procedure provides for a motion to
dismiss for failure to state a claim upon whiehef can be grantediFed. R. Civ. P.
12(b)(6). This type of motion tests the legafficiency of the plaintiff's complaint.
Davey v. Tomlinsqr627 F. Supp. 1458, 1463 (E.D. Mich. 1986). When reviewing a
motion to dismiss under Rule 12(b)(6), a court must “construe the complaint in the
light most favorable to the plaintiff, acdefis allegations as true, and draw all
reasonable inferences in favor of the plaintifbirectv Inc. v. Treeshd87 F.3d 471,
476 (6th Cir. 2007). A court, however, nesat accept as trdegal conclusions or
unwarranted factual inferencesd. (quotingGregory v. Shelby Cnty220 F.3d 443,
446 (6th Cir. 2000)). “[L]egatonclusions masquerading fastual allegations will
not suffice.”Edison v. State of Tenn. Dep’t of Children’s Serv$0 F.3d 631, 634
(6th Cir. 2007).

As the Supreme Court has explained pfaintiff's obligation to provide the
‘grounds’ of his ‘entitigment] to relief’ requires moréhan labels and conclusions,

and a formulaic recitation of the elemenfsa cause of actiowill not do. Factual



allegations must be enoughreose a right to relief abovedtspeculative level . . . .”
Bell Atlantic Corp. v. TwombJy550 U.S. 544, 555 (2007) (citations omittes@p
LULAC v. Bresdeserb00 F.3d 523, 527 (6th Cir. 20077J.0 survive dismissal, the
plaintiff must offer sufficient factual allegans to make the asserted claim plausible
on its face.Ashcroft v. Igbagl 556 U.S. 662, 663 (2009)A claim has facial
plausibility when the pleadefactual content allows theourt to draw the reasonable
inference that the defendant isdia for the misconduct allegedId.
3. Pro Se Litigants

Federal courts holdro secomplaints to “less stringent standards” than those
drafted by attorneysHaines v. Kerner404 U.S. 519, 520 (1972). Howevpro se
litigants are not excused from failing tolléav basic procedural requirements.
Jourdan v. Jabed51 F.2d 108, 11(Bth Cir. 1991)Brock v. HendershqtB840 F.2d
339, 343 (6th Cir. 1988). Aro selitigant “must conduct mough investigation to
draft pleadings that meet the reguments of the federal rulesBurnett v. Grattan
468 U.S. 42, 50 (1984).

B. Applicable State Law

The parties agree that Michigan law shadogdapplied in thisase. (Doc # 18,
Pg. 2; Doc # 12, Pg. 15) Michiganwlagoverns this action because the Court’s
jurisdiction is based on agrsity of citizenship.SeeMichigan First Credit Union v.

CUMIS Ins. Soc'y, In¢.641 F.3d 240, 251-52 (6th Cir. 2011) (citiBge R.R. v.



Tompkins304 U.S. 64 (1938)). “In applying stdaw, we anticipate how the relevant
state’s highest court would rule in theseaand are bound bymtrolling decisions of
that court.”Appalachian Railcar Servs. Boatright Enters., Inc2008 WL 828112,
*14 (W.D.Mich.2008) (quotindNUFIC of Pittsburgh, Pa. v. Alticor, Inc472 F.3d
436, 438 (6th Cir.2007) (citation omitted)).
C. Rule 12 (b) Arguments
1. Subject Matter Jurisdiction Over Johnson’s Claims

Boehms and P&J Apartments argue thatinson’s Complaint cannot survive a
facial nor a factual attadlor lack of subject matter jisdiction. Johnson responds
that denying the present Motion “is the onhdas the right thing to do” (Doc # 18,
Pg. 2), and that this Court’s “jurisdicn raises claims that exceed $75,000 and
minimal diversity of citizenships exists . . . ."Id(at 3) The Court agrees with
Defendants.

Johnson has not alleged amunt arising under federal law, and the Court lacks
subject matter jurisdictionnder 28 U.S.C. § 1331.oldnson alleges the Court has
subject matter jurisdiction over this actibased on diversity fisdiction under 28
U.S.C. 8§ 1332. Federal “distticourts shall have originglrisdiction of all civil
actions where the matter in controwersxceeds the sum or value of $75,000,
exclusive of interest and costs, and is betw@g citizens of different States . . . .”

28 U.S.C.A. § 1332.



Johnson’s Complaint cannot survive a faatihck for lack of subject matter
jurisdiction because at paragraph 13, Johnalleges, “the amoumh controversy,
exclusive of interest, costs, and attornefgss, (if any) exceeds the Twenty Five
Thousand ($25,000.00) Dollar jadictional requirement of i court.” (Doc # 1, |
13) Johnson did not make any other allegation regaritie amount in controversy
in the Complaint. On its face, Johnsoi€emplaint fails to meet the amount in
controversy requirement to establish that@ourt has subject tar jurisdiction over
this case.

Johnson’s Complaint cannot survive a fatatgack for lack of subject matter
jurisdiction because she does not allegeghathas suffered any injury resulting from
Defendants’ actions. Johnsorerely alleges that she willorry about identity theft.
(Doc # 1, 1 7) Johnson also assdhat Defendants haveaused harm with
“substantial potential economic damages.”. (Doc # 18, Pg. 4) Under Michigan
law, remote, contingent, or speculative dgasmcannot be cevered in a tort action.
Health Call of Detroit v. AtriunHome & Health Care Servs., In@268 Mich. App.
83, 96, 706 N.W.2d 84852 (2005) (citations omitted). “plaintiff asserting a cause
of action has the burden of proving dangmggth reasonable certainty, and damages
predicated on speculation and ciure are not recoverabldd. (citation omitted).
All of Johnson’s claims against Defendaats Michigan tort l& claims. Johnson

cannot recover for potential or speculatdaanmages. Johnson has not demonstrated



that the amount in controvgreequirement to establishlgect matter jurisdiction has
been met by a prepondecanof the evidence.

The Court does not haweibject matter jurisdictioover Johnson’s Michigan
tort law claims. Defendds Beohms and P&J Apartments’ Motion to Dismiss for
lack of subject matter jurisdiction GRANTED.

2. Failure to State a Claim

The Court lacks subject mattjurisdiction over this cas and need not address
Defendants’ arguments that this action shdaadlismissed for failure to state a claim
upon which relief can be granted. The Colhowever, notes that Johnson has failed
to allege that the Defendants’ conduct s&di her an injury or that Defendants’
conduct was extreme andtrageous.

[ll. CONCLUSION

For the reasons set forth above,

IT IS HEREBY ORDERED that the CourtSTRIKES Plaintiff Cynthia
Johnson’s “Amended Compi” (Doc # 17).

IT IS FURTHER ORDERED that Defendants & Boehms and P&J
Apartments, LLC’s Motion to Strikemended Complaint (Doc # 19) BENIED as
MOOT.

IT IS FURTHER ORDERED that Defendants Paul Boehms and P&J

Apartments, LLC’s Motion to Dismiss (Doc # 12)GRANTED.



IT IS FURTHER ORDERED that Plaintiff's “Motion to Re Serve” (Doc #
22) isDENIED asMOOT.
IT IS FURTHER ORDERED that Defendants Paul Boehms and Pé&J
Apartments, LLC ar®ISMISSED WITHOUT PREJUDICE .
IT IS FURTHER ORDERED that this case i®ISMISSED WITHOUT
PREJUDICE because this Court lacks subject matter jurisdiction.
S/Denise Page Hood

DenisePageHood
ChiefJudge United StateDistrict Court

Dated: August 21, 2018

| hereby certify that a copy of the fg@ng document was served upon counsel of
record on August 21, 2018, by electronic and/or ordinary mail.

S/LaShawn R. Saulsberry
CaseéManager
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