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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

MOHAMMAD DEIS,
Plaintiff, CASENO. 18-10482

HON.DENISEPAGEHOOD
V.

OFFICER BRIAN
MITCHELL, et. al

Defendants.
/

ORDER GRANTING IN PART AND DE NYING IN PART DEFENDANTS’
MOTION FOR SUMMARY JUDGMENT [#22] AND ORDER DENYING
PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT [#24]

l. BACKGROUND

A. Procedural Background

On February 9, 2018, Plaintiff Mohanaah Deis (“Deis”) brought this action
against Defendants Officer Brian MitchégfMitchell”), Officer Michael Bacher
(“Bacher”), Officer Hashin Zrien rien”), Officer Michael Guzowski
(“Guzowski”), Sergeant Hatten (“Hatten”and Officer Cong Smith (“Smith”)
(collectively “Defendants”). [ECF Ndll] Deis’ allegationsagainst Defendants
include Unlawful Arrest (Count 1), Retat@y Arrest in violation of the First
Amendment (Count Il), Use of Excessive Force against Deis in violation of 42

U.S.C. § 1983 (Count IlI), Failure to tervene (Count IV), and Malicious
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Prosecution (Count V) [ECF No. 11, Pg.H9] Deis seeks full and compensatory
damages, punitive dames, reasonable attorney'ses and costs, and any other
relief the Court sees just and propéd.|[

A Scheduling Order was issued by the Court on July 13, 2018, which ordered
that discovery was to be complete on December 31, 2QE€EF No. 10] An
Amended Scheduling Ordevas entered on October 3019, which set a new
deadline for completion of discovery by January 27, 2020. [ECF No. 21]

This matter is before the Coudn Defendants’ Motion for Summary
Judgment filed on February 24, 2020. [E&. 22] Deis filed a Response on March
16, 2020. [ECF No. 31] Defendants filadReply on March 25, 2020. [ECF No. 33]
Deis also filed a Motion for Summary Judgment on February 24, 2020. [ECF No.
24] Defendants filed a Response on MarchZ20, [ECF No. 32&nd Deis filed a
Reply on April 2, 2020. [ECF No. 34] Defendants and Plaintiffs’ Motions are
essentially cross-motiorisr summary judgment.

For the reasons set forth below, Defants’ Motion for Summary Judgment
iIs GRANTED IN PART andDENIED IN PART . Deis’ Motion for Summary
Judgment IDENIED. The Court finds that there angaterial questions of fact in
dispute regarding what happened at thesgiation on June 2, 2017, which preclude

summary judgment for both parties.
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B. Factual Background

The instant case involves two sepamgteounters between Deis and Dearborn
Heights police officers on June 1, 2019dalune 2, 2019. Both parties provide
factual scenarios that vastly contradict one another. The Court’s recitation includes
undisputed facts or otherwise notes where the parties’ versions diverge.

1. June 1, 2017

On June 1, 2017, Deis wetat Van Houten Park in Dearborn Heights to play
basketball. [ECF No. 11, Pg.ID 60] Whilzeis was waiting to play basketball he
decided to smoke a cigarettéd.] Officer Michael Bacher was watching nearby.
[Id.] The events that unfolded once Deis &ather interacted ih one another are
in dispute. Deis maintains that Bachetioed Deis staring at him and shouted, “what
the **** are you looking at?” [d.] Deis then claims that he responded, “is it illegal
to stare?” [ECF No. 24, R 341] Deis then respondeldat he was going to play
basketball. Next, Deis claims that Backard “no, you're not. You are getting . . .
out of here.” [d.] After this exchange, Bacher oreé Deis to leave the parkd(]

Deis proceeded to play basketbafidaBacher called for backup. [ECF No.
31, Pg.ID 373] After Officer Hashin Zrigined Bacher, they asked to see Deis’
ID. [Id.] Deis claims that he told the officettsat he had his ID, but he did not want

to produce it. [[d.] According to Deis, Zrien was derstanding, and instructed Deis

1 When the parties differ on materfatts, the Court views those facts in favor of the nonmoving party.

3



Case 2:18-cv-10482-DPH-DRG ECF No. 36, PagelD.440 Filed 11/30/20 Page 4 of 23

to just leave the parkid.] Once Deis began to leavee was apprehended by Bacher.
[Id. at 374] Bacher detained Deis and obtained his IdD] At this point, Bacher
arrested Deis for “disorderlyonduct.” [ECF No. 24, Pg.ID 342]

2. June 2, 2017

On June 2, 2017, Deis went to the police station to fill out a complaint against
Bacher. [ECF No. 31, Pg.ID 374] Followingshiisit to the police station, Deis and
his friend stopped at a Shell gas station to purchase a beesrageyarettesid.]

Upon entering the store, Deis saw Sergeant Hatten and asked him whether
individuals can be bandefrom public parks. Ifl.] According to Deis, Hatten
responded, “oh Deis, good luck with yot*** complaint,” and ignored his
guestion. [d.]

Next, Officer Smith walks into the gagation and, according to Deis, when
Smith walks past Deis, he yells explicatsvat him. [ECF No. 24, Pg.ID 343] Deis
proceeds to get in line to buy his items. [BO®: 31, Pg.ID 375] While in line, Deis’
wife calls him on the phone tolawhat is taking so longld.] Deis then claims that
Smith once again started yelling at him in liniel.][ It is then undisputed that the
cashier requests that Deis leave the statiah] Following the cashier’s request,
Deis exits the storeld.] Once Deis arrives at his ge&&mith grabs him, spins him
around, throws him to the grounand places his knee on Deis’ backl.]| Deis

alleges that Smith then smih him, smacked him in the face, handcuffed him, and
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placed him into the police catd[] Defendants transported Deis to the police station
and booked him for disorderly condudd.]

After Deis made bond, he went tise emergency room. At the emergency
room, Deis complained ¢wack and shoulder pairid[] Due to sustained discomfort,
Deis visited another doctor six montteer. [ECF No. 22-2, Pg.ID 173] Deis’
second visit revealed that he suffered fieonaptured disk. [ECF No. 24, Pg.ID 344]
It is inconclusive as to whether the Ju)e€2017 arrest caused Deis’ ruptured disk.
[ECF No. 22-2, Pg.ID 344]

Following both events on June 1, 2017, and June 2, 2017, Deis plead no
contest to the June 1st chas in exchange for the Gowenent dismissing the June
2nd chargesl{. at 176]

II.  ANALYSIS

A. Standard of Review

The Court will grant summary judgmentihe movant shows that there is no
genuine dispute as to any material faul he movant is entitled to judgment as a
matter of law.” FedR. Civ. P. 56(a)Anderson v. Liberty Lobby, Inel77 U.S. 242,
250-57 (1986). A fact is material if it cabi&ffect the outcome of the case based on
the governing substantive lawd. at 248. A dispute about a material fact is genuine
if, on review of the evidence, a reasongbtg could find in favor of the nonmoving

party. Id.
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The moving party bears the initial burdéo demonstrate the absence of a
genuine issue of material faoc€elotex Corp. v. Catretd77 U.S. 317, 323 (1986).
If the movant meets this burden, the nawing party must “go beyond the pleadings
and ... designate specific facts showing thate is a genuine issue for triald. at
324. The Court may grant a motion sammary judgment if the nonmoving party
who has the burden of proof @ial fails to make a shang sufficient to establish
the existence of an element thaessential to that party’s cas8ee Muncie Power
Prods., Inc. v. Uniteé Tech. Auto., In¢.328 F.3d 870, 873 (6th Cir. 2003). “The
mere existence of a scintilla of evidenceupport of the plaintiff's position will be
insufficient; there must be evidence onievhthe jury could reasonably find for the
plaintiff.” Anderson 477 U.S. at 252. “Conclusory allegations do not create a
genuine issue of material fashich precludes summary judgmentJohari v. Big
Easy Restaurants, Inc/8 F. App’x 546, 548 (6th Cir. 2003).

When reviewing a summary judgmemotion, the Court must view the
evidence and all inferences drawn framin the light most favorable to the
nonmoving party. Kochins v. Linden-Alimak, Inc799 F.2d 1128, 1133 (6th Cir.
1986). The Court “need consider only thied materials, but inay consider other
materials in the record.” Fed. R. Cik. 56(c)(3). The Court’s function at the

summary judgment stage “is not to weiglke #&wvidence and determine the truth of
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the matter but to determine whetheern is a genuine issue for trial Anderson
477 U.S. at 249.

B. Officers Mitchell and Guzowski

Defendants argue that Deis’ claims against Officers Brian Mitchell and
Michael Guzowski fail as enatter of law because neithefficer was involved in
either of the contested evemts June 1, 2017 or June 2, 2017.

Plaintiffs alleging civil rights violations against government officials “must
demonstrate that each government-offidafendant, through the official’s own
individual actions has violated the constitutioRgbertson v. Lucag53 F.3d 606,
615 (6th Cir. 2014). A defendant’s “[p]ersonal involvement is necessary” to
establish liability.Hayerman v. County of Calhou680 F.3d 642, 647 (6th Cir.
2012). “[T]o establish liability and to oveame a qualified immunity defense, an
individual must show that his or hewnrights were violated, and that the violation
was committeghersonallyby the defendantRobertson753 F.3d at 615. (Emphasis
in original). “Each defendant’s liabilitynust be assessed individually based on his
own actions.’Binay v. Betterdorf601 F.3d 640,650 (6th Cir. 2010).

Defendants contend that Deis cannotalkksh that either Mitchell or
Guzowski participated in any violation Deis’ constitutional ghts because neither
Mitchell nor Guzowski was present for Dasrests on June 2017 or June 2, 2017.

The Court agreefRadvansky v. City of Olmsted Fal895 F.3d 291, 311 (6th Cir.
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2005) (affirming the district court’s graof summary judgment as it related to a
detective who “was not actually involdén placing [defendant] under arrest”).

Guzowski was assigned to the case aftéad been closed and sent to the
prosecutor. [ECF No. 22, Pg.ID 141] Andtbhell was simply gassive participant
who sent the relevant infoation regarding Deis’ arreki the prosecutor for review.
See Novak v. City of Parm@32 F.3d 4212,435 (6th Ci2019) (explaining that
absent a finding of misinformation,gross omissions, or intentional
misrepresentations, sending informatiomtmagistrate judge naot be considered
malicious prosecution).

C. June 1, 2017 Claims

Defendants assert that Deis’ claims tmlawful arrest, retaliatory arrest,
excessive force, failure totervene, and malicious prosecution stemming from the
June 1, 2017 incident fail @smatter of law because Destered a no contest plea,
which precludes his unlawful arrest claim. The Court agrees.

UnderHeck v. Humphreyplaintiffs seeking 8 18 damages for allegedly
unconstitutional convictions, imprisonments,other harms that would invalidate a
conviction, must prove that the convarti has been reversed on direct appeal,
expunged by an executive order, invalidatgdan authorized state tribunal, or
“called into question” by a téeral court’s grant of a wrdf habeas corpus. 512 U.S.

477, 487 (1994). Defendantssalpoint out that Sixth Circuit precedence requires
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that pleas have res judicata effect faipliff seeking damages for false arr&&te
Walker v. Shaffer854 F.2d 138, 142-43 (6th Cit988) (determining that the
plaintiffs § 1983 claim for false arrestas precluded by his prior plea of nolo
contendere in state court proceedingsg also Marti v, Girad215 F.3d 1327 (6th
Cir. 2000). Here, it is undisputed that nariehose exceptions apply. [ECF No. 31,
Pg.ID 384] (“Plaintiff's nolo plea precludes attack of probableause on the first
arrest. . ..").

Although it appears that Defendants wat claim that the no contest plea
precludes the June 2, 2017 claifrBeis argues that his no contest plea does not
preclude his claims regarding the June 2, 2017 event. Giuigammad v. Close
Deis asserts that since his second chemgéune 2, 2017 wassinissed he raises a
claim in which habeas reliebuld not have been grantéd0 U.S. 749 (2004) (per
curiam). Deis explains that his case is analogoutter v. Comptonwhich held
that when a plaintiff's previous charge® atismissed as part of a plea agreement,
there are no related underlying convictighat could be invatiated by a future §
1983 claim. 482 F.3d 1277, 1280-81 (10th Cir. 20G8e also Wiggins v.
Metropolitan Government of Nashville & Davidson C8017 WL 4863166 at *3

(May 8, 2017) (allowing a 8§ 1983 claim toopeed when it was based on an alleged

2 Defendants brief provides no case law or argumentablesh that a no contest plea for one arrest would preclude
claims for another arrest that maydbesely related (i.e., here, where Deis asserts that his second arrest was in
retaliation for complaining about the first arrest).
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body-cavity search for a criminal count tlad not result in a conviction). The Court
agrees. Defendants’ Motion as it pertainthtclaims for unlawful arrest, retaliatory
arrest, excessive force, failure to mene, and maliciouprosecution stemming
from the June 1, 2017 incidentGRANTED. Deis’ claims against all Defendants
for the June 1, 2017 incident &¥¢SMISSED.

D. Qualified Immunity

Defendants argue that all of Deisaths are barred by qualified immunity.
Deis argues that the officers are not entittequalified immunitybecause a material
issue of fact exists a® whether the officers’ ewluct during the June 2, 2017
incident was objectively reasonable unttee Fourth Amendment.

Government officials are entitled gualified immunity where their actions

do not “violate clearly established stadry or constitutional rights of which a
reasonable person would have knowiGteen v. Reeve80 F.3d 1101, 1104 (6th
Cir. 1996) (citingHarlow v. Fitzgerald 457 U.S. 800, 818 (1982)). A government
official will not be immune if, on an objé&ge basis, it is obvious that no reasonably
competent officer would have concluded ttreg action at issue was lawful; but if
an officer of reasonable competence califthgree on this issue, immunity should
be recognizedMalley v. Briggs 475 U.S. 335, 341 (1986). Qualified immunity is
an initial threshold question the court isju@ed to rule on early in the proceeding

so that the costs and expenses of trialaarided where the defense is dispositive.

10
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Saucier v. Katz533 U.S. 194, 201 (2001). Qualdiemmunity is “an entitlement
not to stand trial or face thether burdens of litigation."Mitchell v. Forsyth 472
U.S. 511, 526 (1985). The privilege is “emmunity from suit régher than a mere
defense to liability; and like an absolute inmmity, it is effectivey lost if a case is
erroneously permitted to go to trialldl.

The first inquiry to determine qualified munity is whether, taken in the light
most favorable to the party asserting thary the facts alleged show the official’s
conduct violated a constitutional righ®iegert v. Gilley500 U.S. 226, 232 (1991).

If no constitutional right wouldhave been violated, thei®no necessity for further
inquiries concerning qualified immunitsaucier 533 U.S. at 201. If a violation
could be made out, the next step isdetermine whether the right was clearly
established in light of the specific cemt of the case, not as a broad general
proposition. Id. Under the doctrine of qualified immunity, an official will not be
found personally liable for money damages unless the official’s actions violate
“clearly established statutory or constitutal rights of which a reasonable person
would have known.” Harlow, 457 U.S. at 818. The “clearly established” right
allegedly violated by the officials cannot bensidered at an abstract level, but must
be approached at a level of specificity:The contours of the right must be
sufficiently clear that a reasonable official would understand that what he is doing

violates that right.”Anderson v. Creightq83 U.S. 635, 639 (1987).

11
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1. Qualified Immunity for Unlawful Arrest

The parties dispute the facts surroundimg June 2nd arrest. Deis argues that
Defendants did not reasonaliiglieve that they had probi@ cause to arrest Deis
after he exited the gas stm. Defendants counter that Deis’ behavior in their
presence led them believe that he “vieththe peace,” which is a misdemeaisae
Atwater v. City of Lago Visteb32 U.S. 318, 354 (2001).C.L. 8 764.15(1) (“A
peace officer, without a warrant, mayrest a person in any of the following
situations: (a) A felony, misdemeanor, andinance violation is committed in the
peace officer's presence”).

Defendants specifically allege thabeis “refused to comply with
[Defendants’] orders” to lower his voice@ he “was verbally hostile.” [ECF No.
22-10, Pg.ID 238] However, Deis’ accoustates the complete opposite. Deis says
he was simply asking a question, was oa ptone, and left the store when the
attendant requested. [ECF No. 24, Pg.B43] These are nberial facts. If
Defendants’ version is true, then Demould have providé Defendants with
probable cause for a breach of the peace violation. If Deis’ account is true, then
Defendants would not ke had probable cause. This faaltdispute is best resolved
by a jury.Liberty Lobby, Inc.477 U.S. at 248.

To establish a wrongful arrest claimajpitiffs must show that the defendants

lacked probable causkridley v. Horrighs 291 F.3d 867, 872 (6th Cir.2002) “A

12
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police officer has probable cause only emhhe discovers reasonably reliable
information that the suspebtis committed a crimeGardenhire v. Schuber205
F.3d 303, 318 (6th Cir.2000). An officer entitled to qualified immunity on a
wrongful arrest charge “if he or she coukasonably (even if erroneously) have
believed that the arrest was lawful, light of clearly established law and the
information possessed at ttime by the arresting agenEverson v. Leiss56 F.3d
484, 499 (6th Cir. 2009) (internal diens and quotations omitted). This
determination requires courts to considee “totality of the circumstances” and
courts may only consider “the informatipossessed by the arresting officer at the
time of the arrest.Harris v. Bornhorst513 F.3d 503, 511 (6th Cir.). The probable
cause standard is lenient, requiring only that &telence be sufficient to lead a
reasonable officer to conclude thaeé thrrestee has committed or is committing a
crime.” Id.

Deis argues that summary judgmeniniappropriate because there is more
than “one reasonable determination possiltediey, 291 F.3d at 872 (“In general,
the existence of probable cause in a §3L8ction presents a jury question, unless
there is only one reasonable determination possibleed;also Gardenhire205
F.3d at 315 (explaining that the court “mdstermine whether anycould conclude
that a reasonable officer could have bedie that [the arrested individual] had

probably committed or [wagommitting a crime”).

13
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Dearborn Heights’ ordinance providestli[alny person who shall make or
assist in making any noise, disturbanceule or improper diversion, or any rout
or riot, by which the peace and good ordethaf city are disturbed, shall be guilty
of a breach of the peace and disod@onduct.” Ordinance 20-156. Although
Defendants’ assertion that the Sixth Circuit found this statute was not
unconstitutionally vague ilmerican-Arab Anti-Discrimination Comm. v. City of
Dearborn 418 F.3d 600, 610 (6th Cir. 2005), is correct, Defendants must still use
some guiding principles to guide their d@ons as they determine whether probable
cause exists for baching the peac&ee Dunn v. City of Boynton Beadl®2 F.
Supp. 3d 1310, 1318 (S.D. Fla. 20(®)pitering and prowling cannot be used as a
“catchall’ criminal offense” when the police can “not prove anything else.”)
(internal citations omitted).

The Michigan Supreme Court defined “breathhe peace” as “a violation of
public order, a disturbance of the pubgrquility, by any act or conduct inciting to
violence, or tending to provoke @xcite other to break the peacé&&ople v.
Johnson48 N.W. 870, 870 (1891).

Under Johnson’sstandard, there is a questioh material fact regarding
whether Defendants had probaldause to arrest Deisrfbis actions at the gas

station on June 2, 2017. A reasonable gwyld find that Deis complied with the

officers’ instructions and was not vitilag the peace. The Court finds that a

14
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reasonable jury could find that Defemdsl conduct was unreasonable because he
did not pose a threat to Defendants or the public.

The CourtDENIES Deis’ Motion for Summary Judgent as it pertains to his
unlawful arrest claim as well. Defendantssnie granted the opportunity to present
evidence that may persuade a jury tadfthat Defendants had sufficient probable
cause to arrest Deis.

2. Retaliatory Arrest

Defendants argue that [3k retaliatory arrestclaim must fail because
retaliatory arrest claims can only succeethd plaintiff establishes the absence of
probable causddartman v. Thompsor®31 F.3d 471, 484 (6th Cir. 2019) (quoting
Nieves v. Bartleft139 S. Ct. 1715, 1721 (2019)). time Sixth Circuit, retaliatory
arrest occurs when “(1) the plaintifhg@aged in protected conduct; (2) an adverse
action was taken against the plaintiff thhaduld deter a persoof ordinary firmness
from continuing to engage in thabreduct; and (3) there ia causal connection
between elements one and two—that is, the adverse action was motivated at least in
part by the plaintiff's protected conduckKénnedy v. City of Villa Hills635 F.3d
210, 217 (6th Cir. 2011). Deirther explains that a plaintiff must show that
Defendants lacked probable sauthrough ““objective evidence that [an individual]
was arrested when otherwise similarly ated individuals not engaged in the same

sort of protected speech had not be®&arlett, 139 S. Ct. at 1727.

15
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The Court finds that Deis has met thgeueements for a valid retaliatory arrest
claim. Viewing the facts in the light mdstvorable to Deis, hengaged in protected
conduct by asking a police officer a questiameasonable persarould be deterred
from asking police officers questions if thesre arrested or hassed shortly after
asking the question, and the arrest wowdtl have occurred had Deis not informed
Defendants of his identity by asking higtis question. Deis has also met the
additional burden of showing that other 8arly situated individuals, would not be
retaliated against for asking a questosrconversing with police officers.

The CourDENIES Defendants’ Motion for Summary Judgment as it pertains
to Deis’ retaliatory arrest claim as wdlleis contends that Defendants did not have
probable cause to arrest him June 2, 2017, so Deis’ astavas unlawful. Deis also
asserts that a lack of probable cause isssg to prove a retaliatory arrest claim.
The Court has already established thegasonable jury could find that Defendants
had probable cause. Summary judgmemnireciuded for both the unlawful arrest
and retaliatory arrest claims.

The CourtDENIES Deis’ Motion for Summary Judgent as it pertains to his
retaliatory arrest claim awell. Defendants must bgranted the opportunity to
present evidence that may persuade a farfind that Defendants had sufficient

probable cause to arrest Deis, which waldfeat Deis’ claim for retaliatory arrest.

16
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3. Qualified Immunity for Excessive Force

Where a plaintiff complains of excessif@ce in the course of an arrest,
investigatory stop, or other seizure, ttlaim must be anahed under the Fourth
Amendment’s objective reasonablenesandard, not under a substantive due
process standardValton v. City of Southfiel®95 F.2d 1311, 1342 (6th Cir. 1993)
(citing Graham v. Connqr490 U.S. 386, 395 (89)). The proper application of the
objective reasonableness standard “reguicareful attention to the facts and
circumstances of each partiautase, including [1] the severity of the crime at issue,
[2] whether the suspect poses an immediateat to the safety of the officers or
others, and [3] whether he is actively resigtarrest or attempting to evade arrest by
flight.” Graham 490 U.S. at 396. “The ‘reasonal#ss’ of a particular use of force
must be judged from the perspective oéasonable officer on tlegene, rather than
with the 20/20 vision of hindsight.td. The Supreme Court has further explained:

“The calculus of reasonableness mastbody allowance for the fact that
police officers are often foed to make split-seconddgments—in circumstances
that are tense, uncertain, and rapidlplemmg—about the amount of force that is
necessary in a particular situationld. at 396-97. The question for the Court is
“whether the officers’ actions are ‘objeatly reasonable’ in light of the facts and
circumstances confronting them, withotggard to their underlying intent or

motivation.” Id. at 397. This test “requires aai@ful balancing’ of the individual

17
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interest in being free from unreasonablewes and the important governmental
interest in protecting the safetyits peace officers and the publidXilliams v. City

of Grosse Pointe Parld96 F.3d 482, 486 (6th Cir. 2007) (citiGgaham 490 U.S.

at 396).

Methods of arrest that are “disproportade in degree to the circumstances”
are prohibited by the Fourth Amendméeaee e.g.Gaddis ex rel. Gaddis v.
Redford Twp.364 F.3d 763, 776 (6th Cir. 2004). This right was “clearly
established” for qualified immunity purpes at the time that Deis was pushed to
the ground and arrestett. (citation omitted). To swive summary judgmentin a
scenario involving a disproportionate use of force during arrest, a plaintiff must
offer sufficient evidence to create a genussie of material fact that Defendants
behavior was objectively unreasonable.

Officers must consider three factavhen determining the type of force
necessary to detain a suspé&atawey v. Drury567 F.3d 302, 310 (6th Cir. 2009).
Those factors are: “1) the severity oéttrime; 2) whether the suspect posed an
immediate threat to the safety of thdipe officer or others; and 3) whether the
suspect actively resisted arrest tiempted to evade arrest by flightd:,

Under established law, the Court firttiat there is a question of genuine
fact about whether Defendaradequately considered tlaweyfactors before

they detained Deis. Deis’ identifiedirmre was a misdemeanor for “violating the

18
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peace.” Absent further evidea that Deis posed a #at, a reasonable jury could

find that it was not objectively reasonable for Defendants to use such force. Deis
also alleges that he calmly exited ties station when as#ieto avoid further

conflict. There is also a dispute about WiegtDeis “actively resisted” arrest. Deis
may simply have “acted stubbornly,” wh the Sixth Circuit has opined does not
warrant excessive forc€eeMalory v. Whiting 489 F. App'x 78, 86 (6th Cir.

2012). In light of Deis’ actions and ebtished Sixth Circuit precedence, a jury
could find that Defendants’ actiomgere objectively unreasonablgee e.qgid.
(“Plaintiff was subdued and presenteddamger to Defendants when Defendants
used violent physical force against him.”).

Defendants counter that Deis activedgisted arrest, and such resistance
allows them to use greater force. Defamdaclaim that Deis’ resistance, coupled
with his alleged threats to Smith, justdiéhe force. Active resistance “can be
characterized by physical fora show of force, or vedb hostility coupled with a
failure to comply with police ordersJackson v, Washtenaw Counby 8 Fed.
Appx. 302, 307 (6th Cir. 2017Rudlaff v, Gillispie 791 F.3d 638, 646 (6th Cir.
2015) (“non-compliance does inoonstitute active resistance unless it is paired
with other active signs of resista) such as verbal hostility'"jf{fanson v. Madison
Cty, Det, Ctr, 736 F. App’x 521, 528 (6th Cir. 2018)pining that additional force

may be justified if the detainee exhgh'verbal hostility’ or engages in ‘a
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deliberate act of defiance’). Defendaatssert that an objectively reasonable
officer would have followed their stepvhen faced with similar facts.

Given Defendants’ recitation of espnsummary judgment for Deis on the
excessive force claim is unwarranted. &lgualified immunity cases turn “upon
which view of the facts is accepted by the jury,” the “jury becomes the final arbiter
of [a] claim of immunity.”Brandenburg v. Curetor§82 F.2d 211, 215-16 (6th
Cir.1989);Bouggess v. Mattingg82 F.3d 886, 888 (6th Cir.2008ge
also Champion v. Outlook Nashville, In880 F.3d 893, 900 (6th Cir.2004)
(quotingPouillon v. City of Owoss®06 F.3d 711, 715 (61@ir.2000) (“However,
where the legal question of qualified iramty [in an excessive force case] turns
upon which version of the facts onecapts, the jury, not the judge, must
determine liability”));Stickney v. Trikes,990 WL 110855, *1 (6th
Cir.1990) (unpublished) (“It may well kbat, under the circumstances present
here, Officer Young acted en objectively reasonable maer. That, however, is a
guestion of fact and does not constitilte predicate for a claim of qualified
Immunity.”).

Deis has offered sufficient evidencecteate a genuine issue of material fact
regarding each element of his excessivedalaim. Defendant officers’ request for

gualified immunity on the excessive force clainDiENIED.
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The CourtDENIES Deis’ Motion for Summary Judgment as it pertains to
excessive force as well. Defendants mostgranted the opportunity to present
evidence that might persuade a jury to findt Deis’ resistance, as perceived by the
officers, was sufficient enough that abjectively reasonable law enforcement
officer would have believed it.

. CONCLUSION

The Court has reviewed the factsdeapplied them to each party’s
arguments in their Motions for Summary Judgment. It is only undisputed that
Plaintiff Deis pled no contest to the@st on June 1, 201&nd Officers Mitchell
and Guzowski were not directly involvedtime events that gave rise to the instant
suit. Given this, the Court dismisses Rtdf’'s claims against Officers Mitchell
and Guzowski.

After analyzing the claims relating tbe June 2, 2017 incident, the Court
finds that the facts surrounding the evesftthat day, recited differently by both
parties in their cross-motions for summarglgment, raise questions of material
fact that preclude granting summary judgment.

For the reasons set forth above, the CRIRANTS IN PART and
DENIES IN PART Defendants’ Motion for SummaJudgment. Defendants’
Motion for Summary Judgment, as it @enis to the claims against Officers

Mitchell and Guzowski iSSRANTED. Plaintiffs’ claims against Officers Mitchell

21



Case 2:18-cv-10482-DPH-DRG ECF No. 36, PagelD.458 Filed 11/30/20 Page 22 of 23

and Guzowski arBISMISSED. Defendants’ Motion foSummary Judgment, as it
pertains to Plaintiff’'s claims for unlawfalrrest, retaliatory arrest, excessive force,
failure to intervene, and malicious prosecution, stemming from the events on June
1, 2017 iISGRANTED. Defendants’ Motion for Sumany Judgment as it pertains

to qualified immunity iIDENIED. Plaintiff Deis’ Motion for Summary Judgment,
claiming unlawful and retaliatory arrest,DENIED .

Accordingly,

IT IS HEREBY ORDERED thabDefendants’ Motion for Summary
Judgment [ECF No. 22] GRANTED IN PART andDENIED IN PART .

IT IS FURTHER ORDERED that Defendants’ Motion for Summary
Judgment as it pertains to the claimaiagt Officers Mitchell and Guzowski is
GRANTED.

IT IS FURTHER ORDERED that Plaiff Deis’ claims against Officers
Mitchell and Guzowski arBISMISSED.

IT IS FURTHER ORDERED that Defendants’ Motion for Summary
Judgment, as it pertains to the claimsunlawful arrest, retaliatory arrest,
excessive force, failure to interveragd malicious prosecutio stemming from the
June 1, 2017 incident GRANTED.

IT IS FURTHER ORDERED that Deiglaims against all Defendants for

the June 1, 2017 incident d&0éSMISSED.
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IT IS FURTHER ORDERED that Defendant officers’ request for qualified
iImmunity related to the Jurg 2017 excessive force claimDENIED.

IT IS FURTHER ORDERED that Deis’ Motion for Summary Judgment
[ECF No. 24] isDENIED.

IT IS ORDERED.

s/DenisePageHood
DATED: November 30, 2020 United States District Judge
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