Monson v. Detroit, City of et al Doc. 43

UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

LAMARR MONSON,
Plaintiff, Case No. 18-10638

Honorable Laurie J. Michelson

V. Magistrate Judge Stephanie Dawkins Davis

CITY OF DETROIT et al,

Defendant.

OPINION AND ORDER GRANTING IN PART AND DENYING IN PART
DEFENDANTS’ MOTION TO DISMISS [30] AND DENYING PLAINTIFF'S
MOTION FOR SANCTIONS [36]

In the course of investigating ChristirBrown’s 1996 murder, Detroit police officers
arrested Lamarr Monson. After holding him overnjghey promised to release him and not to
charge him so long as he signed a statemenittatyrhe stabbed Brown in self-defense. Monson
signed the statement. But the Detroit Police Depant never releasedn Instead, Monson was
charged, and his statement was dtédiagainst him at trial. #d although Brown was killed by a
blunt force trauma to the head, Monson’s statertiet he stabbed Brown helped to convince a
jury he killed her. Monson was sented to a term of years in prison.

In 2012, after new evidence came to light,\t/eyne County Prosecuttook another look
at Monson'’s case. Although it took some time, evalhtla state court dismissed his charges and,
in 2017, he was released after 21 years in pritba.Wayne County Prosecutor declined to retry
him.

Soon after, Monson sued Detroit, DPD, DBRhief at the time of his arrest, and the
officers personally involved in investigatir@rown’s murder. Now all Defendants move to

dismiss. For various reasons, they say Monsomisng are not plausiblé few of Defendants’
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arguments have merit, and a few do not. So, foragasans that follow, the Court will grant in part
and deny in part Defendants’ motion to dismiss.
l.

The following narrative is drawn entirelyoim the amended complaint’s non-conclusory
allegations, which, at this stage, are taken as 8ae.Ashcroft v. Igbab56 U.S. 662, 678-79
(2009).

A.

In early January 1996, when Lamarr Monson 2&dhe started hanging out at a dilapidated
apartment building on Boston Street in Detr(lCF No. 17, PagelD.347.) Damaged by fire, the
building lacked heat and electrigityput still had some residentdd.j Monson frequented
Apartment 7A but rarely stayed in the building aught, preferring insteath spend his nights at
his parent’s house, or withélmother of his daughtetd( at PagelD.348.)

Monson met Christina Brown in lai©95. (ECF No. 17, Pati2.347.) Although Brown
was a 12-year-old runaway at the tinte &t PagelD.348), Monson believed she was 17 oid18 (
at PagelD.354). About three aur days a week, Brown hung auth Monson in Apartment 7A,
and Brown occasionally spent the night in the buildiid).gt PagelD.347-348.)

Monson and Brown interacted with sometbé building’s remaining residents. These
residents knew them as Marc Mason and Clgstd occasionally bought sithquantities of crack
or marijuana from them. (ECF No. 17, PagelD.347-3%B8y remembered Crystal as a tall girl
who looked to be about 17 or 181.}

B.
Just before midnight on theaving of January9, 1996, Monson left Apartment 7A. (ECF

No. 17, PagelD.348.) He spent the nighhigtdaughter's mother’s placed{ Returning to the



building the next afternoon, Monstearned from another of theiliing’s residents that the door
to 7A was open, but nobody inside respondit.gt PagelD.348-349.) When Monson entered
7A, he discovered Brown on the bathroom flotd. &t PagelD.349.)

Brown was severely injured. She couit her arms but could not speakld( at
PagelD.349.) Her head was swollen, her face wasred in blood, and there were cuts all over
her body. [d.) Blood spattered the floor and walls of the bathrodah) And the bathroom’s
window was broken.ld.)

Monson ran to the neighboring unit, copied by Kenneth Brown. (ECF No. 17,
PagelD.349.) Hysterical, Monson pleaded with Kenneth to call 8l1But Kenneth did not have
a phone, so he ran down the block to a payphadg.At the same time, Monson drove to his
sister’s house to call 911d()

After calling 911, Monson returned the building. (ECF N. 17, PagelD.349.) He placed
a blanket on Christina and admiristd CPR when she stopped breathilt) (

C.

Around 2:10 pm, Detroit Police Officers Viaewt Crockett and Jerome Wilson arrived.
(ECF No. 17, PagelD.350.) Monson met the officers and escorted them to Apartmelat)7A. (
When Monson and the officers reached 7A, two other residents were also pid9e®ng of
them was Robert Lewis, who identifiédimself to police as Raymond Lewidd.)] Eventually,
EMS arrived and transported Brown to a nedrbgpital, where, at 2:36 pm on January 20, 1996,
she was pronounced dead. (ECF No. 17, PagelD.350.)

Based on visible cuts all over her body, thetfresponders believed Brown was stabbed

to death.Id.)



Back at the apartment building, Officers Gkett and Wilson told Monson, Lewis, and the
other tenant not to leaveld() Then the officers ordered all three into a squad ddr.af
PagelD.351.) Crockett and Wilsoros&te Monson, Lewis, and the otttenant to the homicide unit
within police headquarterdd()

D.

At the homicide unit, a police investigatnamed Barbara Simon gave Monson two
documents. One sought Monson’s consent tockehis vehicle for evidence. (ECF No. 17,
PagelD.353.) And the other was a form titled “QGaonsonal Rights Certification of Notification.”
(Id.) Among other things, the form indicated Mondwad the right to havan attorney present.
(Id.) Monson read the form and asked to calgarents in order to arrange a lawyigk) Someone
told him he could call after he signed the fornig.) (Monson signed both forms as Marc Mason.
(Id.) Officers never gave Monson accéss phone. (ECF No. 17, PagelD.357.)

While Monson was at the station, Detroit police officers collected forensic evidence. (ECF
No. 17, PagelD.351-352.) The search of Monson’s car turned up nothing. But in the bathroom
where Brown was discovered, Officer Paul Madticed blood smears on vidlly every surface.
(Id. at PagelD.352.) And the bathroom’s window Wweasken out, with bloodn the outside of the
frame. In the bathroom sink, Maf&und a knife, its blade bentd() And in the bedroom next to
the bathroom, Mark found a blood-staineddbiank lid wrapped in a mattress covéd.)(Dusting
for prints, Mark found some on the bathroom mirgome on the shower walls, and some on the
toilet tank lid. (d.) Each set was given its own evidence téd) (

Back at the station, Simon interrogatddnson. (ECF No. 17, PagelD.353-354.) During
the interrogation, Monson learned tBatbwn was actually 12 years oldd(at PagelD.353—-354.)

And Monson learned that Browsuccumbed to her injuriedd() But the entire time, Monson



insisted he had nothing tio with Brown’s murder.I¢l.) Monson said he was not at the building
that night, he was at his aghter’'s mother’s housdd( at PagelD.354.)

For four hours, Simon pushed back. Simogedgr Monson to admit that he had a sexual
relationship with Brown. (ECF &l 17, PagelD.354.) Monson consigtgwdenied it. (ECF No. 17,
PagelD.354.) And Simon made no atteénapcorroborate Monson'’s alibild()

Undeterred, around 7:45 that evening, Simoata/out a statement and told Monson if he
signed it he could make his phone cdll.)(The statement made no ntien of Monson’s alibi
and indicated Monson said hedhsex with Brown one timeld. at PagelD.355.) Hoping to get
his phone call, Monson signed the first statemddf) Simon left the stationld.)

But Monson was not given access to a phone. Instead, officers continued to interrogate
Monson for another three hours. (ECF No. Ra@gelD.355.) Finally, aund midnight, officers
escorted Monson ta holding cell. id.) He did not sleepld.)

The next morning, January 21, 1996, Simon rretd to the statim (ECF No. 17,
PagelD.355.) She was assigned the “officecharge” of Brown’s caseld;) Her job was to
oversee the investigation, take evidence tocitre lab, and prepare a report for the Wayne
County Prosecutorld.)

That same morning, officers retrievedoison from the holding cell. (ECF No. 17,
PagelD.356.) They took him to the office Idan Ghougoian, the homicide unit's commander.
(Id.) Ghougoian told Monson that her officers wanted to charge Monson with first-degree murder.
(Id.) Pointing to a stackf paper on her desk, Ghougoian said the evidence against him was
“overwhelming.” (d.) But Ghougoian offered to helgd() She told Monson that if he signed a

second statement, establishing that he staldyedn in self-defense, she would make sure



Monson would be releaséd less than 24 hourdd() Otherwise, Ghougoian told him, he would
go to jail for first-degree murdend()

Monson considered his options. (ECF N@, PagelD.356.) And as he did, Ghougoian
asked him about the crime scend.)(She asked him how he thought the murder happened and
suggested possible scenaridd.)(Monson went alongld.) Memorializing their hypotheticals as
an “information summary,” Ghougoian urged Monsoact quickly if he wanted to go homéd.§
Relying on Ghougoian’s promise of a speedase, Monson agreed sign the proposed
“information summary.”Id.)

At that point, at Ghougoian’s behest, ©#r Charles Braxtonppeared. (ECF No. 17,
PagelD.357.) Braxton and Ghougoian had a stwrtersation out of Monson’s earshad.) And
then Monson was escorted to Braxton’s offidd.)(There, Braxton once more read Monson his
rights. (d.) Once more, Monson asked if heutd use a phone to call a lawydd.) Braxton said,
“‘we’ll see.” (Id.)

Then, with Ghougoian’s help, Braxton turnix “information summary” into Monson’s
second statement. (ECF No. 17, PagelD.)J35%hausted, Monson lalds head down on Braxton’s
desk. (d.) Occasionally he nodded yes or nar@sponse to a question from Braxtoial. ) But
mainly, Braxton typed the statement while referencing a piece of paper on his ldesk. (
PagelD.358.) From time to time, Ghougoian erttéhe room, spoke to Braxton in hushed tones,
and, at one point, showed Braxtoe thent knife recovered from 7Ad()

Eventually, Braxton completed the statementold the story of @&ver’s quarrel turned
violent. (ECF No. 17, PagelD.359, 360, 382.) Afteo\Bn accused him ofekping with another
woman, Monson’s statement says $tabbed Brown repeatedlyid( at PagelD.359.) Then the

statement said Monson tried to stage an alidebying the building to ¢6911, only to return to



the building in time to greet police when they arrivéd. 4t PagelD.360.) Monson never read the
statement.Ifl. at PagelD.358.) And he never volunteeasy information for the self-defense-
stabbing narrativeld.) That part was fabricated timely by Braxton and Ghougoiand() Even
so, told he would be released, Monson signed his nagneMonson was returned to his celd.(

at PagelD.358.)

The next day, Ghougoian sent a memo to Isaiah McKinnon, then the chief of pgdlice. (
The memo was meant to inform McKinnon aboutBhewn case and authorifiee release of case
specifics to the mediald, at Pageld.359.) But the memosuwdddled with misinformationld. at
PagelD.359.) For one, it indicated the Wayneufy medical examiner had determined that
Brown was stabbed to deatld.(at PagelD.359.) But, in fact,éiMedical Examiner had yet to
conclude anything; and the examiner eventuallyctuded Brown died as a result of blunt force
trauma to the headld( at PagelD.362—-363.) Then the memi ghat Brown was selling drugs
for Monson and the two hadlaast one sexual encountdd. @t PagelD.359.) And it said Monson
admitted to stabbing Brown after the paigwed about whether Monson was seeing another
woman. (d.) Finally, the memo accurately noted ttiet WWayne County Prosecutor recommended
a first-degree murder chargéd.}

The day after Ghougoian sent the memo to McKinnon, January 23, 199&ttbé Free
Pressran an article covering Bravis murder. (ECF No. 17, Pa@e360.) The article said Brown
was stabbed to deathd() And it quoted Ghougoianld.) Ghougoian told the paper that Monson
confessed to the crimdd() And he tried to cover up his crime. She said Monson faked an alibi

by appearing at the building time to discover Brown’s bodyld.)



E.

On January 22, 1996, Monson wasagned on a first-degreaurder charge. (ECF No.
17, PagelD.359.) He was ordered held without baidld. And after his arraignment, for the first
time, Monson was given access to a telephdds. (

F.

Around the time of Monson’s arraignmentjpfin started to compile evidence. Simon
asked the crime lab to compare Monson'’s and Breywnhts with prints recovered from the crime
scene. (ECF No. 17, PagelD.360.) The lab matdfilenson’s prints with the ones found on the
bathroom mirror.Id.) Yet his prints did not match eithert & useable prints recovered from the
toilet tank lid. (d. at PagelD.361.) One set matched Browprists, but the other set belonged to
a third, as yet unknown persond.j So the lab’s report indicated that a useable set of prints
remained unidentifiedld.) Shortly after, the Wayne County Blieal Examiner issued an official
autopsy report. (ECF No. 17, PagelD.361.) The nadixaminer said Brown’s death was caused
by “cranial cerebral injuries whiclere the result of a beatingld()

G.

A day after the medical examiner issuedaificial report, Monsn had his preliminary
examination. (ECF No. 17, PagelD.361.) Dr. Jeffkeg testified. Harkewas the pathologist
who performed Brown’s autopsyid() Harkey testified that Browlooked to be about 17 or 18.
(Id. at PagelD.362.) And he describthe injuries to Brown’s heia noting that her left ear was
torn off and the back of her skull had a fractiuening from the left temple around to the right
ear. (d.) Harkey said all of Brown’s head injuries indicated a blunt force trauma with a heavy
object. (d.) And Harkey said the head injuries were what ultimately killed Brolgr). Braxton

and Simon also testified. Despitee medical examiner’s t@siony, both officers said Monson



freely and voluntarily confessed to stabbiBgown. And they said nobody promised Monson
anything in return for his griminating admissions. (ECF No. 17, PagelD.363.) Simon lied and
told the judge that Monson admitted to sleepirtdp \Brown. And she made no mention of the fact
that forensic evidence did not support the stagplsitory. Then Braxton testified about Monson’s
second statement. Braxton lied and said hated it through a question-and-answer format.
Braxton read Monson’s secon@t&ment into the recordd()

Based on the information contained in #exrond statement, thedge found probable
cause to believe Monson committed first-degree murtikj. Nlonson was bound over for trial.
(Id. at PagelD.365.)

H.

Monson spent a year in jail awaiting ttglECF No. 17, PagelD.365.) At trial, Monson’s
second statement was the only evidence comgebim to Brown’s murder. To lay a foundation
for the statement, Simomd Braxton again testifiedld.) They both told the jury Monson gave
the statement freely and voluntarilyd.j

Monson’s trial lasted three day&nd in the end, the jurgonvicted him of second-degree
murder. On March 21, 1997, he was sentdrioe30 to 50 years’ imprisonmenid ()

Notably, the jury neither saw nor heard axgulpatory evidence. But DPD had recovered

some. Because Simon never told anyone abautcthme lab’s fingerprint analysis (the one

1'In the meantime, his attorney tried unsessfully to supgss Monson’s second
statement.Il. at PagelD.364.) At the suppressiaating, Braxton and Monson testifiedd. |
And each offered diametrically opposed versions of evelitsaf{ PagelD.364-365.) Braxton
reiterated that Monson gaveetbtatement freely and voluntarilyd() Braxton said the day he took
the statement his superiors had told him Monsas ready to tell the truth about what happened
to Brown. (d.) But Monson said the whole statemar#s Ghougoian’s idea, even down to the
outline of events Braxton used to type the statemkhj.And Monson said he never bothered to
read his statement because he only agreedatngg based on Ghougoian’s promise that he would
be released within 24 hoursd))



indicating that a useable set of prints from thketdid remained unidentified), Monson’s lawyer
never knew of the report. And DPD never tole tirosecutor that theearch of Monson’s car
turned up nothingld.) Nor did the prosecutor know that, twice, a witness contacted Detroit police
to say that Robert Lewis—another of theldng’s tenants—murdered Christina Browid.J So
neither the prosecutor nor Monson'’s lawyer thar jury ever learrceany of the aboveld.)

l.

After trial, Monson worked ungcessfully to overturn hionviction. The Mchigan Court
of Appeals affirmed it, and the Michigan Supee@ourt denied leave to appeal. (ECF No. 17,
PagelD.367.) Unwavering, Monson iniggt pro se habeas filings loth state and federal court.
(1d.)

And while Monson was challenging his convicti@ther lawsuits filed against Ghougoian
and the police department shed light on DPDterrogation practices around the time Monson
was arrestedld. at PagelD.368.) Ghougoian, specificaltgme under internal investigation for
her coercive tactics.Id. at PagelD.369.) And before thetémal investigation wrapped up,
Ghougoian resignedld)

The local scrutiny into DPD led to a fedemaléstigation. The Department of Justice began
looking into the department’'s arrest and interrogation methddisat PagelD.369.) And the
federal investigation led to recommetidas for DPD to reform its methodsd() But when DPD
failed to implement the reforms, the DOJ filed sud.)(The DOJ’s lawsuit culminated in a 2002
consent decreeld) The consent decree required DPD tongjeaits arrest and detention practices,
including a requirement that the department gtewdetainees with accetssattorneys, telephone

calls, and visitors.l¢. at PagelD.370.)
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J.

In the meantime, Monson sat in prison. itha 2012, the University of Michigan Law
School’'s Innocence Clinic took Monson’s ca&eCF No. 17, PagelD.370.) And around the same
time, Shellena Bentley walked into a Detrprecinct and asked to make a statemddt. gt
PagelD.371.) Back in 1996, Bentleypd her boyfriend at the timRobert Lewis, lived in the
dilapidated apartment building. Bentley said thatthe night of Brown’s murder, she and Lewis
decided to get highld.) So Lewis made multiple trips to 7A to buy drudd.)(But when Lewis
returned from the last pj he was covered in bloodd() And Bentley said Lewis told her, “I had
to kill that bitch. She scratched meld.) Then, Bentley said, Lewiscked her and her children
out of the apartment and threatened to kill thEBentley ever told anyone what happenéd.) (
Even so, Bentley said she twice phoned Detroit Bdtidell them Robettewis murdered Brown.
(Id.) But Bentley said she only felt comfortaldeming forward in person once she learned that
Lewis and his brother moved out of statd.)(Bentley even agreed tai&aa polygraphthe results
of which indicated Bentley was telgrthe truth. (ECF No. 17, PagelD.371-372.)

Two years after Bentley gave her statemém, Michigan Innocence Clinic asked the
Wayne County Prosecutor’'s Convast Integrity Unit toidentify the printsdéund on the titet tank
lid. (ECF No. 17, PagelD.372.) Eventually, the pmsgor’s office matched éhprints to Lewis.
(Id.) And Lewis’ prints matched other prints found at the crime scé&heat(PagelD.373.)

As a result of Bentley’s statement and the frpget evidence, in ey 2017, a state court
granted Monson’s motion for a new trial. GE No. 17, PagelD.373And, in August 2017, the
Wayne County Prosecutor issueprass release indicag that the office woudl not retry Monson.

(Id.) Finally, a few days later, all ehges against Monson were dismissédl) (
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K.

Less than a year later, Monson brought &iE983 civil rights suibgainst the City of
Detroit, DPD, Isaiah McKinnon, Barbara m Jean Ghougoian, Charles Braxton, Vincent
Crockett, and Jerome Wilson. (EG. 1.) Monson'’s suit allegesolations of his Fourth, Fifth,
Sixth, and Fourteenth Amendment rights. Agaithe individual Defendants, Monson brings
8 1983 claims of coerced confession, false armasiicious prosecution, and civil conspiracy.
(ECF No. 17, PagelD.376—-386.) And againstrbig DPD, and McKinnon, Monson alleges
Monell claims grounded on DPD’s unconstitutiorsatest and intergation practices.ld. at
PagelD.373-376.) He also brings some state law claims.

Collectively, Defendants move tostniss all claims. (ECF No. 30.)

I.

In deciding a motion to dismissder Rule 12(b)(6), the Court “construes the complaint
in the light most favorable to the plaintiff, accegie plaintiff's factual allegations as true, and
determines whether the complaint ‘contain[s] suéintifactual matter, accepted as true, to state a
claim to relief that iplausible on its face.’Heinrich v. Waiting Angs Adoption Servs., Inc668
F.3d 393, 403 (6th Cir. 2012) (atation in orignal) (quotingAshcroft v. Igbgl556 U.S. 662, 678
(2009)). A facially plausible claim to relief meditise plaintiff pleads faetal content that allows
the court to draw the reasonabiéerence that the defendantiable for the misconduct alleged.”
Igbal, 556 U.S. at 678 (citingell Atl. Corp. v. Twombly550 U.S. 544, 556 (2007)). The
plausibility standard “asks for more than a shpessibility that a defendant has acted unlawfully”
but is not akin to a probability requiremeldt. Finally, “[t]he plausibilityof an inference depends

on a host of considerations, including common sesl the strength of competing explanations
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for the defendant’s conduct6630 Southfield Ltd., P'Ship v. Flagstar Bank, F.S/R7 F.3d
502, 503 (6th Cir. 2013).
.

Defendants throw the kitchesink at Monson’s complain Defendants say some of
Monson’s claims are barred by the relevaatige of limitations. (ECF No. 30, PagelD.713-715.)
Others are barred by tieckdoctrine. (d. at PagelD.713) Still more fail because Monson should
have brought his claims against ttity before the bankruptcy couvhen Detroit filed for Chapter
9 protection. Id. at PagelD.732-741.) And, failing all dfe above, the individual Defendants
think they are entitled to qualified immity. (ECF No. 30, PagelD.715-727.) In the end,
Defendants say none of Monson'’s claims survive.

A.

Defendants insist all of Mons’s 8§ 1983 claims are barred bigck v. Humphrey(ECF
No. 30, PagelD.712In Heck the Supreme Court held that a § 1983 plaintiff seeking damages
based on an allegedly unconstitutional crimic@ahviction does not have a cause of action until
the underlying conviction has been invalidhté12 U.S. 417, 489 (1994). In practice, Hexk
bar means that where a § 1983 claim necessarilyronikes the validity o& criminal conviction,
that claim does not accrue until the criminahiges have terminated in the plaintiff's favBee
D’Ambrosio v. Maring 747 F.3d 378, 385 (6th Cir. 2014).

Defendants reiteratdeck’sholding and point out that thstate court dismissed Monson’s
charges without prejudice. (ECF No. 30gBtD.713; ECF No. 33, PagelD.1062.) According to
Defendants, a dismissal withqutejudice neither invalidates Mamss conviction nor terminates

the criminal charges in his favor because halccde retried for the same crime and could be
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convicted again for the same crime. (ECF No. 30, PagelD.713.) So Monson cannot tleskthe
bar unless and until he isidnd not guilty upon retrialld.)

However, Defendants’ argument raisesiteekbar too high. For one, Wallace v. Katp
the Supreme Court explicitly rejected agumnent similar to the one Defendants now m&exe
Wallace 549 U.S. at 393 (rejectina proposed rule that “aaction which would impugn an
anticipated future conviction naot be brought until that conviction occurs and is set aside”).
Although Defendants find caselaw to support tip@sition, the caselaw unpersuasively applies
Heckto pretrial dismissals without prejudic&ee, e.g.Thorp v. D.C. 142 F. Supp. 3d 132, 145
(D. D.C., 2015). Both the Supreme Coand Sixth Circuit are clear that thieckbar only comes
into play once there is @uoviction or outstanding crimal judgment in placeseeEidson v. Tenn.
Dep’t of Children’s Servs510 F.3d 631, 639 (6th Cir. 2007) (citiigallace 549 U.S. at 393).
And, consistent witiVallace the Sixth Circui has never readleckto require an acquittal on
retrial or finding of actual inmence—especially where the prosecutor foregoes any r&eal.
D’Ambrosiq 747 F.3d at 385 (citing/allaceand other cases recogimg the proposition thateck
does not bar a § 1983 suit once a conviction has been vacated even if the defendant is subject to
retrial); see also Jordan v. Blount Ct$85 F.3d 413, 415-16 (6th Cir. 2018). Akckrequires is
that the criminal proceedings haventnated in the 8§ 1983 plaintiff's favaee Jordan885 F.3d
at 415-16 (findingHeckbar cleared when the “criminal proceeding endelig v. Harwood
852 F.3d 568, 578-79 (6th Cir. 201Heckbar cleared once criminal complaint was dismissed,
thus terminating criminal proceedingSganford v. City of DetrgitNo. 17-13062, 2018 U.S. Dist.
LEXIS 205178, at *38—-39 (E.D. Mich. Dec. 4, 2018) (ecling authorities to reject the argument

that dismissal without prejudice does not sati$éch.
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Two principles animateleck’srule. Primarily, a § 1983 claim seeking damages as a result
of an allegedly unconstitutional criminal conviction could require a fedeual tindeclare a state
criminal conviction invalidHeck 512 U.S. at 487. But because a civil declaration of invalidity is
not the “appropriate vehicle” to ostarn a state criminal convictioijeckbars the filing of any
tort action that might do std. at 481-82, 486. AnHeckeliminates the possibility that a prisoner
might succeed “in the tort action after havibgen convicted in the underlying criminal
prosecution, in contravention of a strong judigolicy against the eation of two conflicting
resolutions arising outf the same or ehtical transaction.Id. at 484. So in some instances, a
§ 1983 plaintiff needs to wait untiis conviction is invalidatedd. at 489.

GivenHecKs rule and its rationales, Monson clears bar. For one, he establishes that his
conviction was invalidated. Theasé court granted Monson’s nai for a new trial, filed after
newly discovered evidence cast doubt on Monson’'s guke ECF No. 30, Pageld.7903,
PagelD.1061-1062.) In 2017, the state court entereddsn of “Acquittal/Dsmissal or Remand”
on Monson’s 1997 conviction. (ECF No. 30,getD.790.) Thereafter, the Wayne County
Prosecutor publicly announced that Monson wouldoeotetried. So Monson has established that
the criminal proceedings terminated in his faad his § 1983 suit does not require a federal court
to invalidate his state criminal conviction. 8ere is no concern abibMonson succeeding in a
tort action challenging his conviction while hesss the sentence stemming from that conviction.
Therefore Heckis no bar to Monson’s suifee Sanford2018 U.S. Dist. LEXIS 205178 at *38—
39.

B.
Next, Defendants say Monson’s cla against the City of Detroit were discharged in its

Chapter 9 Bankruptcy proceeding. Monson allagesCity and its police department employed
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detention and interrogation polisieboth written andinwritten, that dewved Monson of his
Fourth, Fifth, Sixth, and Fotgenth Amendment rights(ECF No. 17, PagelD.374.) And
Monson’s claims against Detroit all stem frora hD96 arrest and 1997 trial. But the City explains
that in 2013, Detroit filed for Chapter 9 Banokgicy protection. And the bankruptcy court set a
date in February 2014 for filing a proof of claagainst the City. Monson never filed a proof of
claim. Later, in December 2014, the City’s plan of adjustment became Siealln re City of
Detroit, Michigan 548 B.R. 748, 751 (Bankr. E.D. Mick016). And once that happened, the City
discharged its liability on prepetition claimsidaplaintiffs seeking damages from the City based
on prepetition claims were “enjad from pursuing a recoveryyand what is provided for in the
Plan.” Id. (citing 11 U.S.C. 88 524(a)(2), 901(a), 944). As Monson seeks damages for conduct
dating back to the 1990s, the City says Monsq@raesluded by the resdlan of the bankruptcy.
Monson thinks the City’s argument goes fan. Monson argues that a claim, for the
purposes of bankruptcy law, imeasured by the “fair contguation” test. (ECF No. 33,
PagelD.1085.) Monson points to tfect that his conviction was still on the books during the
entirety of the bankruptcy proceedingd.] So while the city was going through bankruptcy, his
§ 1983 claims were barred bieck (Id.) And becauséleckbarred his claims, Monson could not
have fairly contemplated that had § 1983 claims against anyorid.)(
While Monson has a point, bankruptcy law staimdsis way. The bankruptcy code defines
a claim as a “right to payment, whether or sath right is reduced to judgment, liquidated,
unliquidated, fixed, contingent, matured, unmatured, disputed, undisputed, legal, equitable,

secured, or unsecured.” 11 U.S.C. § 8§ 101(5), 108¢B; alsdBlack’s Law Dictionary (9th ed.

2 Because a municipal police department isuian of the municipalit, and therefore not a
proper defendant in a § 1983 suit, Monson’s claageinst the police department will be treated
as claims against the cit$ee Boykin v. Van Buren Twp79 F.3d 444, 450 (6th Cir. 2007).
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2009). On its face, the statutory definition of ol has a broad reach. And the legislative history
reveals Congress intended the broad language taredfall legal obligations of the debtor, no
matter how remote or contingentlti re City of Detroit, Michigan548 B.R. at 751 (quoting
Johnson v. Home State Bamo1l U.S. 78, 83 (1991)). Including ‘ftingent” claims within the
bankruptcy code means a claim may be broughtredfe bankruptcy court “even if it is a cause
of action that has not yet accrued . .In"re Cool Fuel, Ing.210 F.3d 999, 100607 (9th Cir.
2000). However, 8§ 101(5) is not “boundlesk”re Hexcel Corp 239 B.R. 564, 566-67 (N.D.
Cal. 1999). “[A] claim cannot fall within theurview of section 101(5)—and thus cannot be
discharged as a pre-petition claim—unless thahttould have been contemplated by the parties
prior to the bankruptcy proceedingid’; see also In re City of Detroit, Michigab48 B.R. at 761.
Monson’s claims were within his “fair contemplation” before the city entered Chapter 9
protection. As Monson notes, prior to the bankrypgte was trying taverturn his conviction
using both state and federal collateral ape(ECF No. 33, Paye.1085.) The Court takes
judicial notice of his habea®rpus petition, filed in 200&eePetition for Writ of Habeas Corpus,
Monson v. ScuttNo. 08-13275 (E.D. Mich. July 30, 2008). 8® eventual invalidation of his
conviction was within Monson'’s fair contempén prior to the bankruptcy. And Monson fairly
contemplated the factual basis for his § 1983 claganst the city. His habeas corpus petition
challenged the admissibility of his confessiSeePetition for Writ of Habeas Corpssipraat 13.
And in 2012, the Michigan Innocence Clirtmok Monson’s case. (B No. 17, PagelD.370.)
Throughout the time Detroit was bankruptcy, the clinic wasorking to exonerate Monsond(
at PagelD.370-372.) So Monson, and eventually lawvyers at the Innocence Clinic, fairly

contemplated his claims against thiy prior to, and during, the bankruptcy.
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Moreover, as another court inghdistrict has noted in decidj a virtually icntical issue,

a Heckbarred § 1983 claim falls within the purvies? § 101(5). There, as here, the plaintiff
brought § 1983 claims against the City of Detroit based oreptiep conduct on the part of
Detroit police officersSanford 2018 U.S. Dist. LEXIS 205178, at *15. Becausdexkbarred
claimis contingent upon the eventualalidation of the criminatonviction, the court reasoned
the plaintiff's claims were “contingertlaims” within the meaning of § 101(5%ee id.at *18
(citing In re Motors Liquidation Cq 576 B.R. 761, 777 (Bankr. S.D.N.Y. 2017)). And so the court
considered them prepetition claims discharged in the bankruptcy procdddisge also Stone v.
Kmart Corp, No. 06-302, 2007 U.S. Dist. LEXIS 2463807 WL 1034959, at *3 (M.D. Ala.
Mar. 30, 2007). The same result is mandated heomsbh’s claims against the city are barred by
the bankruptcySeell U.S.C. 88 524(a)(2).

Finding bankruptcy law unfavorable to his position, Monson retreats to a constitutional
challenge. He says Detroit denied him due ped®y failing to notify him of the bankruptcy. (ECF
No. 33, PagelD.1083-1084.) Monson alleges that poithie bankruptcy the City knew its police
department had a pattern and practicarafonstitutional arrests and interrogationd.) (And in
its possession the policepetment had all the informationneeded to comgde Monson was a
victim of those unconstitutional patterns and practices) Then, when the City declared
bankruptcy, Monson thinks the City should h&aewn Monson had a claim against it. So Monson
believes he should have beegated as a known creditotd{ And known creditcs are entitled
to actual noticeld.) As Monson never received actual netaf the bankruptcyreating his claims
as discharged by the bankruptsgell U.S.C. § 944(c)(2), violatéise Due Process Clause. (ECF

No. 33, PagelD.1082.)
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Bankruptcy law distinguishes between known and unknown credi®es. Paging
Network, Inc. v. Nationwide Paging, In634 F.3d 76, 80-81 (1st Cir. 2008). Unknown creditors
may be notified by publicatiodqut known creditors are tithed to actual noticdd. (citing City of
New York v. New York, N.H. & H.R. C844 U.S. 293, 296 (1953)). Known creditors are those
whose claims or identities areeadily ascertainable” by the debtSee Paging Netwoyk34 F.3d
at 81 (citingTulsa Prof’| Collection Servs. Inc. v. Pqpé85 U.S. 478, 490 (1988)). Readily
ascertainable means a debtor, through “reasprdibjent efforts” coull discover a creditor’s
claim.Paging Network534 F.3d at 81 (internal quotations omitted). “Reasonably diligent efforts”
does not require “impracticable and extendeatd®es . . . in the name of due procebtullane
v. Cent. Hanover Bank & Trust C839 U.S. 306, 317 (1950). Ratharlebtor must home in on
its “own books and recordsli re U.S. Home Corp223 B.R. 654, 659 (Bankr. S.D.N.Y. 1998).
Typically, that means the debtor has sometiings possession, eithar‘demand for payment”
or “some communication with a debtor concegnthe existence of the creditor’'s clainh’re
Talon Auto. Group284 B.R. 622, 626 (Bankr. E.D. Mich. 2002) (quotinge Drexel Burnham
Lambert Group, In¢.151 B.R. 674, 681 (Bankr. S.D.N.Y. 1993)¢e also Paging Netwqrk34
F.3d at 81.

Monson’s argument substitutes foreseeable for readily ascertaiBablén re Placid Oil
Co, 753 F.3d 151, 156-57 (5th Cir. 2014) (holding “theiral of a known creditor must be based
on an actualized injury, as opposedmerely foreseeable” and so a tort claimant with merely
foreseeable claims was an unknown creditdrue, the police department had records that
indicated exculpatory evidence never madbeitore Monson’s jury. And Monson had filed a
habeas corpus petition challengi his interrogationSo a claim against the City based on

Monson’s 1996 arrest and 1997 conviction was, broadly speaking, foreseeable. But “[a] debtor
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need not be omnipoteor clairvoyant.”In re Drexel Burnham Lambert Grp, Ind.51 B.R. 674,
681 (Bankr. S.D.N.Y. 1993). And when the Citytemed bankruptcy, Monson did not even have a
legal claim.Heckbarred his claims because his catioin was still valid. Though Monson was
working to overturn his convictiorand therefore working to be labto bring a claim someday,
neither Monson nor his lawyers tine clinic ever prowded anything to the City that amounted to
a demand for payment or a communication camogrthe existence of his future clai@f. In re
Arch Wireless, In¢534 F.3d 76, 81-82 (1st Cir. 2008) (emaitsxircreditor to debtor laying out
a connection between product and liability sufficednke creditor known). So his claims were
not readily ascertainable to the City.

Instead, Monson’s unaccrued claims momesely resembled the claims of an unknown
creditor.See In re Placid Oil Cp753 F.3d at 156-57. An unknown credlits “a claimant whose
identity or claim is not ‘reasonably ascertainalde is merely ‘conceivable, conjectural or
speculative.” In re XO Communs., Inc301 B.R. 782, 793 (Bankr. S.D.N.Y. 2003) (citing
Mullane v. Cent. Hanover Bank & Trust C839 U.S. 306, 317 (1950%ee alsd?aging Network,
Inc., 534 F.3d at 80 (quotingullane, 339 U.S. at 317). At the tenof the bankruptcy, Monson’s
§ 1983 claims against the City were contingent on the invalidatiorsafdmviction. And even
though Monson was working to do jubft, hindsight’s clarity ase] in 2013 the invalidation of
Monson’s conviction was still speculative. Sdast, Monson had the makjs of a future claim
against the city. Thus, Monsevas an unknown creditor.

Because Monson was an unknown creditor, heamtifed only to constructive notice, not
actual notice.Paging Network 534 F.3d at 80-81. And Monsamoes not challenge the

constructive notice procedures used in Detrbi@iskruptcy. Nor does he challenge the sufficiency
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of Chapter 9's notice provisioBeell U.S.C. § 923. So Monson’s Constitutional challenge to his
notice of the bankruptcgioes not prevail.
C.

Claims against the City aside, the indivitoéficers involved in Monson’s arrest and
prosecution say they are erddl to qualified immunity. (ECHRNo. 30, PagelD.715.) Qualified
immunity shields police officers from civil liabilitynless the officers violated a right so clearly
established “that every ‘reasonable police offie@uld have understood that what [they were]
doing violates that right.”Ashcroft v. al-Kidgd 563 U.S. 731, 741 (2011) (quotidgderson v.
Creighton 483 U.S. 635, 640 (1987)). Determining whettaice officers are entitled to qualified
immunity requires a two-step process, and @wart has discretion iordering the analysis.
Pearson v. Callahanb55 U.S. 223, 231 (2009). Qualified imnityris not appropriate (1) if the
facts alleged show that the officer's conduct vietba constitutional righgnd, (2) at the time of
the alleged violation, the constitutairright was “clearly establishedPearson 555 U.S. at 231—
32. And because qualified immunity is an immurfigm suit, it should be smlved at the “earliest
possible stage in litigation.Peatross v. City of Memphi818 F.3d 233, 240 (6th Cir. 2016)
(internal quotations omitted).

Although qualified immunity should be resolvedrly, “that point is usually summary
judgment” once a factual record is developéfsley v. Campbell79 F.3d 421, 433—-34 (6th Cir.
2015) (internal quotations and citations omitteg)e also Guertin v. Michiga@12 F.3d 907, 917
(6th Cir. 2019). A record helps because the quakifechunity analysis is fact-intensive, and so it
is “difficult for a defendant to claim qualified immunity on the pleadingfore discovery Evans-
Marshall v. Bd. of Educ. of Tipp §iExempted Village Sch. Disti28 F.3d 223, 235 (6th Cir.

2005) (Sutton, J., concurringdge also Jacobs v. City of Chicagdd5 F.3d 758, 775 (7th Cir.
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2000) (Easterbrook, J., concurring) (“Rule 12(b)(& mismatch for immunity and almost always
a bad ground of dismissal.”). Before discoverg tmly facts available are those alleged in the
complaint, which, as already mentioned, aketeas true and assessed for plausibiige Gay v.
Cabinet for Health & Family Servs. DepNo. 18-5285, 2019 U.S.pph. LEXIS 2336, at *12-13
(6th Cir. Jan. 23, 2019)esley 779 F.3d at 43£eatross v. City of Memphi®18 F.3d 233, 246—
247 (6th Cir. 2016)see alsdCrawford-El v. Britton 523 U.S. 574, 597 (1998%o0ad v. Mitchell
297 F.3d 497, 503-05 (6th Cir. 2002) (holding thewford-Elabrogates Sixth Circuit precedent
requiring a heightened pleading standard in iofde a plaintiff to overcome the defense of
gualified immunity).

And so, accepting as true all well-pled factlégations in Monson’s complaint, the Court
will analyze each of Defendants’ quadifi immunity arguments in turn.

1.

Monson alleges Joan Ghougoian coerceadigession. According to Monson, following
his sleepless, overnight detention, Ghougoiarredf¢o let Monson go home. All Monson had to
do was sign a statement saying he stabbed Biowelf-defense. Because Ghougoian promised
an early release, Monson signed the statement.

Ghougoian rightly points out that whetheranfession is coerced depends on the totality
of the circumstances. (ECF No. 30, PagelD.716—-74i7d) on the totality othe circumstances,
she says, in 1997 no clearly established law tiedtla police officer could coerce a confession
out of a 23-year-old man merely by promisingredease him in exchange for incriminating
statements.ld. at PagelD.718-719.) In support, she points to Eighth Circuit law that, at the time,

found no constitutional infirmity in letting police make promises to suspstsinited States v.
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Kilgore 58 F.3d 350, 353 (8th Cir. 1995). (ECF No. 30, PagelD.717.) So Ghougoian thinks she is
immune from suit on this claim.

The Due Process Clause of the Fourteefthendment provides that no State shall
“deprive any person of life, liberty, or property tiout due process of law.” U.S. Const. am. XIV.
Consistent with the clause’s text, due procefegsards against “certainterrogation techniques,
either in isolation or as applied to the unique abtaristics of a particular suspect, [that] are so
offensive to a civilized system ofgtice that they must be condemnédiller v. Fenton 474 U.S.

104, 109 (1985)see also Moran v. Burbind75 U.S. 412, 432-34 (198&ge also Arizona v.
Roberson 486 U.S. 675, 686 (1988). And to put thenstitutional protection against coercive
interrogation into practice, the Sixth Circuit esdion a three-part framework to assess whether a
confession was the product of police coerci®ee McCall v. Duttqr863 F.2d 454, 459 (6th Cir.
1988);see also United States v. Binfo8d.8 F.3d 261, 271 (6th Cir. 201@he first part assesses
whether the police officer's condutiwas objectively coercive.McCall, 863 F.2d at 459. Then
the test analyzes whether “the ‘coercion’gmestion was sufficient to overbear the will of the
accused.nd. And the final prong asks whether théegked police misconduct was “the crucial
motivating factor behind [the susgt’s] decision to confess . . .Id. (internal quotations omitted).

At bottom, the test “looks to the totality of the circumstances” to see if “a defendant’s will was
overborne in a particular caséahan 190 F.3d at 422 (internal qadibns omitted). On a case-
by-case basis, the circumstances considered nohydm “the crucial eleent of police coercion,

. . . the length of the interrogation, . . . the deBmnt’'s maturity, . . . physical condition, . . . and
mental health . . . .Withrow v. Williams507 U.S. 680, 693 (1993) (inteal citations omitted).

To be sure, the above offers a general statement of the Sixth Circuit’s law on coerced

confessions. Yet in qualified immunity cases “the clearly established right must be defined with
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specificity[,]” City of Escondido v. Emmark39 S. Ct. 500, 503 (2019). However, specificity does
not require “that ‘the vergction in question has previdudeen held unlawful.”Ziglar v. Abbasi
137 S. Ct. 1843, 1866—67 (2017) (quotiagderson v. Creightgrd83 U.S. 635, 640 (1987)).
Rather, “[tlhe contours of thegit must be sufficiently cleahat a reasonable [police officer]
would understand that what [they are] doing violates [atitatienal] right.” Anderson483 U.S.
at 640. And there are sometimes cases “wlieeeunlawfulness of the officer’'s conduct is
sufficiently clear even though existing precetd#mes not address similar circumstancesstrict
of Columbia v. Weshy38 S. Ct. 577, 590 (2018).

At the time of Monson'’s arrest and interrogatithe law was sufficientlgiear that offering
an illusory quid in exchange for an incrimiimg quo could be coercive. Building off Supreme
Court precedent emphasizing that coerciould be psychologicals well as physicasee Arizona
v. Fulminante499 U.S. 279, 287 (1991) (citimdJackburn v. Alabame361 U.S. 199, 206 (1960),
circuits treated police deception as a centeadtdr within the totality-of-the-circumstances
framework,see United States v. La07 F.3d 1277, 1285-87 (11th Cir. 2010) (collecting cases).
And with varying degrees of thaughness, the majority of circuggplained how a police officer’s
empty promises of immediate releasrild render a confession involuntaBeeUnited States v.
Walton 10 F.3d 1024, 1030 (3d Cir. 1993) (“[G]iven thequrely influential n&ure of a promise
from a law enforcement official not to use a ®fs inculpatory statement, such a promise may
be the most significant factor in assessing the vatimgss of an accused’s confession in light of
the totality of the circumstances.Ynited States v. Wrice954 F.2d 406, 411 (6th Cir. 1992)
(reasoning that “a promise of lenient treatmendfammediate release mdpe so attractive as to
render a confession involuntaryQnited States v. Rutledg@00 F.2d 1127, 1129, 1130 (7th Cir.

1990); Streetman v. LynaugB12 F.2d 950, 957 (5th Cir. 1987Kf{milarly, certain promises, if
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not kept, are so attractive that they rendeesulting confession involuntary. A promise of
immediate release or that any statement willb@tised against the accused is such a promise.”
(internal citations omitted)){United States v. Shear§62 F.2d 397, 402 (4th Cir. 1985)
(“Nevertheless, there are certain promiselsose attraction renders a resulting confession
involuntary if the promises are not kept . . . Sp, by the time of Moms’s interrogation, every
reasonable officer in Ghougoian’s position wasnmtice that dangling an empty promise of
immediate release in exchange for incriminastajements could render a statement involuntary.
Accepting Monson’s complaint as true, Ghowagodeliberately induced an inculpatory
statement through illusory promisesimmediate releaséfter a sleepless nigln jail, and with
no counsel present, Monson met with Ghougoiagn the homicide unit's commander. She told
him overwhelming evidence supported a first-degregder charge, despite the fact that the
investigation had just begun. But, Monsoleges, Ghougoian extended an olive branch.
Ghougoian said she could get him home witBi hours. All Monson had to do was sign a
statement saying he stabbed Brown in sefedse. Monson agreed. Ghougoian drafted an
“information summary” indicating Monson stabdgabwn after a verbal spring. Monson signed.
And the information summary became Monson’osécstatement, admitted against him at trial.
Yet the “information summary” was entirefghougoian’s narrativeGhougoian proposed the
hypotheticals. Ghougoian proposed the self-defensatiee. And rather thn establish a stabbing
in self-defense, it laid a foundation for a firsigdee murder charge. And Monson alleges he signed
the statement only because Ghougoian promiséet foim go home. Then, instead of releasing
him, 24 hours after signing, Monson was arraijoe first-degree murder. All told, at the time
Ghougoian dangled empty promises of reldasebtain Monson’s inculpatory admissions, the

unlawfulness of Ghougoian’s conduct was suffitienlear. So Monson has pled a violation of
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his clearly established FourtébnAmendment rights. Ghougoiaa not entitledto qualified
immunity 3
2.

Monson says Officer Barbara Simon violated tliearly established right to due process
when she failed to turn over potentially excutpgitevidence to the prosetor. Monson says that
at the time of his arrest and tri&lrady v. Marylangd 373 U.S. 83, 87 (1963), obligated Simon to
tell the prosecutor about the lack of eande found in Monson’'sar and the unmatched
fingerprints found in 7A’s bathroom and orethloody toilet tank lid. (ECF No. 33, PagelD.1065.)
Simon was duty bound to disclose the forersicdence because it “undermined the state’s
preferred theoryf the crime[,]’Moldowan v. City of Warrerb78 F.3d 351, 378 (6th Cir. 2009).
(ECF No. 33, PagelD.1065.) And because Simon didiisotose it, neither Monson’s lawyer nor
the jury ever saw evidence that contradicted the stabbing thibjy. (

Simon insists she did not violate Monson’s guecess rights. And she focuses only on the
fingerprints. She says she had no duty to disclose the fingerprints because the prints were
“unidentifiable.” (ECF No. 30PagelD.724.) And she says unidi@able fingerprints do not
trigger anyBrady obligation,seeUnited States v. Howard16 F. App’x 409, 410-11 (6th Cir.
2013). (ECF No. 30, PagelD.724.)

Simon is not entitled to qualkfd immunity. For one, at leas far back as 1990, clearly
established law extend@&tady’sobligations to police officersSeeMoldowan 578 F.3d at 376
82. And Simon’s attempt at dodging a constitutiomallation misstates Monson’s complaint. The

complaint says the prints were unmatchedi(time 2010s, when DPD matched them to Robert

3 At this stage, it is not ear whether Monson also raises a Fifth Amendment claim, based
on similar facts, against Simon ancakton. (See ECF No. 17, PagelD.379, 383-384.)
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Lewis)—not unidentifiable. Monsaalleges that back in 1996, foigc investigairs found usable
sets of fingerprints in the bathroom and oa thilet tank lid. And neither set matched Monson’s
prints. Making all reasonable farences in Monson’s favoithose unmatched fingerprints
suggested at least one unknown person wagpartment 7A’s bathroom, where Brown’s body
was found. That same person, or possibly amathknown individual, handled the bloody toilet
tank lid. And once Simon learned Brown died as alre$a blunt force trauma to the head, sitting
on the unidentified fingerprints meant she was hiéwvidence that, at the very least, contradicted
the state’s self-defense-stabbingrative. Indeed, the fingerprint ielence eventually led, in part,
to the dismissal of Monson’s charges. Andn8&n never disclosed the fingerprints to the
prosecutor. So Monson pleads facts sufficierghtow a violation of a clearly establishBchdy
right.

Simon’s precedent)nited States v. Howay&16 F. App’x 409 (6th Cir. 2013), does not
change the resulHowardreiterates the baselifadyrule.ld. at 410 (success orBaady claim
requires a showing of “favorabkvidence, suppression, and prejudice”). And read for all it is
worth, Howardholds that an officer’s failure to discloBagerprint evidence d@enot give rise to
a Brady violation when the best that fingerprint esitte can do is help prove a “neutral point.”
Id. at 411. But Simon did not sit areutral evidence. As just egihed, she failed to disclose
evidence she knew undercut the state’s theory of a stabbing precipitated by a lover’s quarrel. And
evidence that Monson’s fingerprints were natthe supposed “murder weapon.” Also, evidence
that someone else was in the room was mae tteutral when coupled with phone calls from a
tipster that another resident committed thedeu So taking Monson’s complaint as trdeward

is no help; Simon violateBradybecause she sat on evidence tioatld have exculpated Monson.
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3.

Monson also claims Simon violated his figto have an attorney present during
interrogation. Recall that Simon first interrogaddnson on the day he was arrested. And at that
time, Simon had Monson sign a paper notifying him ofMtienda rights. Upon learning of his
right to have a lawyer with him, Monson alledes asked Simon if heoald call his parents to
“make arrangements” for a lawyer. (ECF No. 17, PagelD.353.) Simon denied him the phone call.
Because Simon denied Monson a phone caltreinge a lawyer, Monson alleges Simon denied
him the Fifth Amendment protection guaranteed/manda v. Arizona384 U.S. 435, 474 (1965).

(ECF No. 33, PagelD.1073-1074.)

In response, Simon says Monson’s requestéamsel was less than clear, and points to
Davis v. United State12 U.S. 452 (1994 Davis holds that a request for counsel must be
unambiguous and unequivocal. 512 U.S. at 45908isays Monson’s request was ambiguous and
equivocal because he asked to call home to arrange a lawyer rather than call a lawyer directly.
(ECF No. 30, PagelD.724.) And Simon cites to cases that she says fiviotamala violation
where a suspect asks to call his pageatthe parents can call a lawysre, e.g.Flamer v. State
of Del, 68 F.3d 710, 725 (3d Cir. 1995). (ECF No. 30, PagelD.724-725.)

It is true that to bring an interrogation to an end, a suspect “must articulate his desire to
have counsel present sufficienttjearly that a reasonable pdiofficer in the circumstances
would understand the statement to be a request for an attobesyis 512 U.S. at 459. Here,
Monson was arrested, notified of Wiranda rights, and prior to thetart of any questioning,
asked to call his parents to “make arrangesieior a lawyer. (ECF No. 17, PagelD.353.) Case
law covering analogous circumstances indic#ftes Monson’s request to “make arrangements”

for a lawyer was not clear enou@eeUnited States v. Brigg847 F. App’x 750, 753-54 (3d Cir.
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2009) (finding ambiguous defendansgatement that “he did not wato answer any questions

until he found out if his motheabtained counsel for him”)Jnited States v. Wheelé4 F. App’x

304, 306 (4th Cir. 2003) (finding that the defendant’s statement that héetiviancall his family

to see about a lawyer” was “not a clear, unambiguous request for couRketigr v. Delawarg

68 F.3d 710, 725 (3d Cir. 1995) (finding that the defatidaequest to cahlis mother “to inquire

about . . . possible repregation” failed to meet Das’s requisite clarity)United States v. Elder

No. 15-3091, 2016 U.S. Dist. LEXIS 163559, at *9-11 (D. Neb. Oct. 31, 281&e v. Chew

695 A.2d 1301, 1318 (N.J. 1997) (holding that suspede equivocal request for counsel when

he asked his mother to call his attorney ascpalere taking him from his home) overruled on
other grounds$tate v. Boretsky894 A.2d 659, 667 (N.J. 2006}f. United States v. DeLaurentjis

629 F. Supp. 2d 68, 72—-76 (D. Me. 200f)ding defendant’s initiatequest to call her mother to

call her uncle to see if he caulepresent her ambiguous, but defenidaepeated requests for her
uncle ultimately satisfie®avis). The caselaw suggests thahtacting family members to “make
arrangements” for a lawyer allows for multiple reasonable inferences. It could mean Monson
wanted a lawyer to arrive immetely. Or it could mean Monson stied to see if his parents had
money available to retain a lawyer either prtsnpr sometime in the future. After all, when
Monson asked to “make arrangements” for counsel, questioning had not yet begun, and he had yet
to be charged. So reasonable officers m@i’'s position might reasonably understand Monson’s
request differently. Thereforeyot every reasonable officenm Simon’s position would have
understood Monson’s request as an invocation®FHth Amendment right to counsel. Simon is

entitled to qualified immunity on Monsoniranda claim.
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4.

Monson brings malicious prosecution claiagainst Ghougoian, Simon, Braxton, and the
two officers who arrested him. Maliciousggecution under the Fourth Amendment covers
“wrongful investigation, prosecutn, conviction, and incarceratiorBarnes v. Wright449 F.3d
709, 715-16 (6th Cir. 2006) (internal quotation nsaoknitted). And the claim has four elements.
Sykes v. Andersp25 F.3d 294, 308 (6th Cir. 2010). Monsmust establish that each officer
played a role in the decision itmtiate a criminal prosecution against him; there was no probable
cause for the prosecution; asesult of the prosecution he sutéd a deprivation of liberty; and
the criminal proceeding terminated in his fav®ee Syke$25 F.3d at 308—09.rAl in this case,
only the first and second elemis are at issue.

At the outset, Braxton and Simon think theg entitled to absolute immunity. They say
Monson grounds his malicious prosecution rokaion their testimony at his preliminary
examination and trial. And they say the Suprébeeirt says testifying witnesses are entitled to
absolute immunity from all 8 1983 liabilitgee Rehberg v. Payl&66 U.S. 356, 367-29 (2012).
(ECF No. 30, PagelD.722.) BRehbergloes not sweep so broadly. Riehbergsays is that grand
jury witnesses are immune frogn1983 liability to theextent the § 1983 claims arise out of their
testimony before the grand jufgehberg566 U.S. at 361. And Monson does not allege that Simon
or Braxton ever testified before a grand jumpr(does he limit his claim to their testimony). So
Simon and Braxton are not entitled to absolute immunity.

Failing that, Braxton and Simon, joined by Ghougoian, each say they are entitled to
qualified immunity. The officers say Monson has no evidence they influenced or participated in
the Wayne County prosecutor’s decision tm@icharges. (ECF No. 30, PagelD.721.) Specifically,

they say Monson has not alleged that any efatlicers made any knowgmmisstatements during
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their testimony at his preliminary examinatioll. @t PagelD.721-722.) And without evidence of
influence, Monson cannot establish the officers violated his constitutional rights.

Given the facts alleged in the complaint, quatifimmunity is not ppropriate. To show a
violation of his Fourth Amendment rights,ddson must present evidence that the officers’
“misstatements and falsehoods in [their] investigy materials” influenced Monson’s “continued
detention” or prosecutiorsykes625 F.3d at 316. All three officeris, various ways, influenced
the decision to detain and prosecute.

Braxton and Simon influenced the deciskonprosecute by lying on the stand. At the
preliminary exam, the first withess was the medical examiner. And the medical examiner testified
Brown died as a result of a blunt force trauméh®head. Then Braxton and Simon testified that
Monson freely and voluntarily confessed tobstag Brown after a lover's quarrel and Braxton
read the statement into the record. And yet,rgdo testifying, each officer had reason to know
their testimony would not conforro the facts as they thédmew them to be. Braxton knew
Ghougoian, not Monson, came up with the self-dedestabbing narrativdnd Simon knew about
all the forensic evidence cailj the entire stabbindpeory into doubt. And Simon knew Monson
said he never slept with 8wn. Still, according to Monson’s pleading, Braxton and Simon lied.
And their lies allowed the prosecutor to establish probable cause at the preliminary hearing.
Indeed, without their testimony, tipeosecutor would have been left without the evidence needed
to establish probable cause on a first-degree mahdege. So their willingrss to testify, standing
alone, influenced the decision to prosecute.

Relatedly, Simon influenced the decision poosecute when she pitted exculpatory
evidence. She was in charge of the investigagiod by the time of the preliminary examination,

Simon knew her investigators were turning up ek inconsistent with the stabbing theory. The
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stabbing narrative hinged on Monson stabbing his jedwes, then fabricating an alibi by getting
in his car to drive awato call 911, only to return in time tgreet the police when they arrived.
But she knew police searched Monson’s car andd no traces of blood in it. More importantly,
Simon also knew Brown died asesult of blunt force trauma tbe head. And she knew forensic
investigators found usable, unmatched fingerprimmt a bloody toilet te&k lid found feet from
Brown’s body. So Simon knew about at least pieces of exculpatory evidence. Exculpatory
evidence she never disclosed to the prosecutmdt.ad she disclosed it, the prosecutor may not
have brought charges. So, again, Simon influenced the decision to proSgkas625 at 316—
17. Simon is not entitled to qualified immunity.

Ghougoian, too, influenced the decision to pmge. Monson alleges his second statement
was entirely Ghougoian’s work product. She coteddhe stabbing-aftean-argument theory.
She sketched out the story. ABdaxton typed it up. Lizr, at the preliminary hearing, Braxton
lied when he said he elicitethe stabbing narrative usinggaestion-and-answer format. But
making all reasonable inferendagvionson’s favor, Braxton lieth ensure Ghougoian’s statement
was admitted against Monson. So when Ghougeifabricated statement was admitted as
evidence against Monson, Ghougoiaftuenced the prosecutor’s decision to proceed with a first-
degree murder chargBykes625 at 316—17. Thus, Ghougoian noaon are entitled to qualified
immunity.

That leaves the officers who arrested MemsMonson alleges that Vincent Crockett and
Jerome Wilson Monson set the entire maliciousspcution in motion when they arrested him
without probable cause. (ECF No. 17, RBge77; ECF No. 33, PagelD.1072-1073.) On the day

of Brown’s murder, but for Monson’s unlawfalrrest at the hands @rockett and Wilson,
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homicide investigators never would have buittege against him and he never would have spent
20 years in prisonld.)

Crockett and Wilson do not defend againstlio@us prosecution. Instead, they think
Monson sues them for false imprisonmemd $alse arrest. (ECF No. 30, PagelD.722-723.) And
they say Monson’s arrest was supported by probedolise, so they believe they are entitled to
gualified immunity on those claimdd() However, the parties agree that Monson'’s false arrest
and false imprisonment claims are barred by thevaat statutes of limitations. (ECF No. 30,
PagelD.713-714; ECF No. 33, PagelD.1075.) So the plelsause to arrest and imprison are not
at issue.

In any event, Crockett’'s and Wilson’s probable-cause argument for qualified immunity on
false arrest and false imprisonment also applies to malicious prose&dmiyke$25 U.S. at
310-11. And Monson thinks Crockett and Wilson segeklified immunity on the malicious
prosecution claim. (ECF No. 33, PagelD.1072-1078gaR that malicious prosecution has four
elements. And one is a lack of prolmbhuse for the criminal prosecuti®ykes625 F.3d at 316.
Crockett and Wilson say they hadpable cause to arrest beca&mson was at the scene of the
murder, had some interaction with Brown, thefbtlee scene to call 911nd then returned. (ECF
No. 30, PagelD.723.)

Crockett and Wilson are entitled to qualified inmmity if a reasonable officer, given the
facts as Crockett and Wilson knew them, coddsonably have believeddonson’s arrest was
supported by probable causee Regets v. City of Plymoui68 F. App’x 380, 389 (6th Cir.
2014). Monson alleges Crockett and Wilson told hmhto leave simply because he was present
at the murder scene. (ECF No. 17, PagelD.377enThey put him in the squad car and took him

to the homicide unitld.) And it is well-settled that presencesatrime scene does not give rise to
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probable caus&ee Ybarra v. lllinois444 U.S. 85, 62 L. Ed. 2d 23B)0 S. Ct. 338 (1979) (“[A]
person’s mere propinquity to others independenilpected of criminalctivity does not, without
more, give rise to probable caito search that persons$ge also Syke625 F. 3d at 30'Harris
v. Bornhorst 513 F.3d 503, 515 (6th Cir. 2008)nited States v. Ingra®97 F.2d 860, 863 (7th
Cir. 1990);United States v. Garci®48 F.2d 58, 60 (4th Cir. 198&)nited States v. AshcroB07
F.2d 1167, 1172 (5th Cir. 1979). So no reasondffileeo in Crockett’s or Wilson’s position could
reasonably believe that probable cause existadrést Monson solely because he was present at
the crime scene. And even though probable causé@esqutotality of the circumstances analysis
taking the whole picture into viewee District of Columbia v. West#®88 S. Ct. 577, 588 (2018),
at this stage, the whole picture is the sketch provided by Monson’s complaint. So at this point,
Crockett and Wilson are not entitlénl qualified immunity on thgrounds that they had probable
cause to arrest Monson.

D.

Additionally, Monson alleges 8 1983 civil conspiracy heeen the individual police
officers. Monson alleges the imitilual officers spun a web of lies that ultimately led to his
wrongful conviction and incarcation—all in violation of te Fourth Amendment. A civil
conspiracy “is an agreement between two or np@rsons to injure another by unlawful action.”
Stillwagon v. City of Del., Ohjor47 F. App’x 361, 374 (6th Cir. 2018) (quotiBgzzi v. City of
Dearborn 658 F.3d 598, 602 (6th CR011)). The claim requires Monson produce evidence of a
single conspiratorial plan, shared objective among the officers to deprive Monson of his
constitutional rights, and an overt act—committed in furtherance of the conspiracy—that injured

him. Stillwagon 747 F. App’x at 374 (citin@azzj 658 F.3d at 602).
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Defendants say the intracorporate conspidamtrine bars Monsos’claim. (ECF No. 30,
PagelD.726.) And Monson seems to think Defendarésat least partiallgorrect. (ECF No. 33,
PagelD.1074.) But Monson thinks his conspiracy cktiimuld proceed to discovery just to be sure
Defendants are correctd( at PagelD.1075.)

Neither side gets it quite right. The intrggorate conspiracy doctrine is a creature of
antitrust law that the Sixth Circugrafted onto Section 1985 conspiraciese Johnson v. Hills &
Dales Gen. Hosp.40 F.3d 837, 839-40 (6th Cir. 1994). tmt 1985 requires a conspiracy
between “two or more persons.” 42 U.S.C. § 1985. And the intracorpmyaspiracy doctrine
says only that “a corporation cannot conspyith its own agents or employeed3dhnson40 F.3d
at 839. So where a plaintiff afjes a § 1985 conspiracy and “alltbé defendants are members of
the same corporate entity, there are not sgparate ‘people’ to form a conspiracidull v.
Cuyahoga Valley Joint Vocation&ch. Dist. Bd. of Educ926 F.2d 505, 510 {6 Cir. 1991).
Some circuits apply the intracorporate corepy doctrine to 8 1983 conspiracies involving
municipal entities and municipal employe8ege, e.qg.Grider v. City of Auburn618 F.3d 1240,
1260-61 (11th Cir. 2010kut seet2 U.S.C. § 1983 (“Every person who, .”). Yet district courts
in this circuit are split on thdoctrine’s applicabilityn § 1983 conspiracies. Some say it has none
at all.Kinkus v. Vill. of Yorkville476 F. Supp. 2d 829, 840 (S.D. Ohio 2007). At most, other courts
say the intracorporate conspiracy doctrine 8at983 conspiracy claims against a municipality
but permits § 1983 claims alleging conspiracies among individual municipal empléyeesk
v. City of MemphisNo. 06-2109, 2007 U.S. Dist. LEXI&156, at *12-13 (W.D. Tenn. March
13, 2007)

Monson alleges a conspiracy among indigldmunicipal employees—police officers.

And the officers offer nothing teupport the applicain of the intracorporatconspiracy doctrine
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to Monson’s § 1983 conspiracy claim. Plidpnson’s complaint pleads facts sufficient to
plausibly infer that Crockett, Wilson, Simon, @lgoian, and Braxton consed to have Monson
convicted for Brown’s murder. So all the offiseshared a common objective to violate Monson’s
Fourth Amendment rights. And each took overt actsirtherance of the conspiracy that injured
Monson. Crockett and Wilson arrested Momswithout probable cause; Simon withheld
exculpatory evidence; Ghougoian fabricated lasefaonfession on empty promises of leniency;
and Braxton typed up a confession he knew waisMonson’s, then lied at the preliminary
examination to secure its admission against MonSo Monson has pled facts sufficient to show
a 8 1983 conspiracy among the individual officers.

E.

Monson’s final federal claim is agairisaiah McKinnon. McKinnon was Detroit’s police
chief at the time of Monson’s arrest and prosecution. And Monson alleges a claim against
McKinnon based on a “supervisory liabilittheory. (ECF No. 33, PagelD.1063-1064.)

Monson’s claim against McKinnon is not awtable. Supervisory liability requires
Monson to establish a “direct catlsak between the acts of indiial officers and the supervisory
defendants.Hays v. Jefferson Countg68 F.2d 869, 872 (6th Cir. 1988®ne way to show the
causal link is to allege “the supervisor ‘eithecemraged the specific ir@nt of misconduct or in
some other way directly participated in it. At anmmum a plaintiff must showhat the official at
least implicitly authorized, approved, or knagly acquiesced in the unconstitutional conduct of
the offending officers.”Shehee v. Luttrelll99 F.3d 295, 300 (6th Cir. 199) (quotiHgys 668
F.2d at 874). But Monson’s complaint does not allow for a plausible inference that McKinnon
encouraged or participated @onstitutional violations. The complaint says only that McKinnon

read a memo detailing the incriminating adnaasiMonson made. At mgshe complaint alleges
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McKinnon knew Monson was arrested and whyd &0 permits the inference that McKinnon
authorized Monson’s prosecution. But the ctainm offers nothing to suggest McKinnon knew
of, let alone approved or acquiesced in, theoastitutional conduct of his underlings. And it may
be fair to infer that, at mog¥jcKinnon was negligent in his supervision of some officers working
for him. But negligence on the part of a supervisoot enough to make out a supervisory liability
claim.Frodge v. City of Newparb01 F. App’x 519, 532—-33 (6th Cir. 2012) (citingach v. Shelby
Cnty. Sheriff 891 F.2d 1241, 1246 (6th Cir. 1989)). Scerevaking all inferences in Monson’s
favor, the complaint offers nothing to establistdirect causal linkbetween McKinnon and the
constitutional violations Monson allege&ccordingly, Monson’s claim against McKinnon is
dismissed.
F.

Defendants also move to dismiss Monson&estlaims. For stan& Monson concedes
the clock has run on his Intemi@l Infliction of Emotional Dstress theory. (ECF No. 33,
PagelD.1075 So he agrees to dismiss it. But the rerdar of Monson’s state claims run parallel
to his surviving federal claims. (ECF No. PagelD.390-401.) And while staving off discovery
on the state law claims is an obvious upside fdebdants, ultimately, the discovery on the state
claims is no different than trdiscovery on the federal claims. 8@ Court declines Defendants’
invitation to dismiss Monson’s remang state law claims at this time.

V.

In sum, some of Monson’s claims fail and soonevail. Because Monson raises a host of
claims and Defendants raise a hafsthallenges to them, theoGrt offers a brief recap. Monson’s
claims against the City of Detroit and the étiPolice Department aismissed because they

were discharged by the City’s bankruptcy. H&93 false arrest and false imprisonment claims
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are barred by their respective statutes of linotegi Simon is entitled to qualified immunity on
Monson’sMiranda claim. And Monson’s supervisory lidity claim against McKinnon is not
plausible. Accordingly, allltose claims are dismissed. Hox#e Monson’s remaining § 1983
claims against Crockett, Wilson, Simon, Ghoagpiand Braxton survive. And among Monson’s
state law claims, his IIED claim is dismisseduasimely. The remainder of his state law claims
survive. Accordingly, the Court gremin part and denies in pddefendants’ motion to dismiss.
(ECF No. 30.) And because some of Defendantgiments prevail, the Court cannot say that the
motion to dismiss amounts to sanctionable cahdSo the Court denies Monson’s motion for
sanctions. (ECF No. 36.) The Coalso grants Monson’s motion fadve to file sur-reply. (ECF
No. 35.)

SO ORDERED.

s/Laurie J. Michelson

LAURIE J. MICHELSON
UNITED STATES DISTRICT JUDGE

Date: March 6, 2019

CERTIFICATE OF SERVICE

| hereby certify that a copy dfie foregoing document was served upon counsel of record
and/or pro se parties on thistelaMarch 6, 2019, using the Elamtic Court Filing system and/or
first-class U.S. mail.

s/William Barkholz
Case Manager
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