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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

AMMEX, INC.,

Plaintiff, Case No. 2:18-cv-10751
Honorable Laurie J. Michelson
V.

GORDON WENK,in his capacity as
Director, Michigan Department of
Agriculture & Rural Development

Defendant.

OPINION AND ORDER
DENYING PLAINTIFF'S MOTION FOR PRELIMINARY INJUNCTION [8]

After the United States Environmental Proi@e Agency designatesbutheast Michigan
as not in attainment of national air-quality stamdaMichigan came up with a plan to improve air
guality in the region. This included enacting Michigan Compiled L&®&80.650d. That statutory
provision requires dispensirigcilities in southeast Michigan &ell gasoline with a Reid Vapor
Pressure of no more than 7.0 pounds per square inch during the summer. As Ammex, Inc.’s gas
station is located in southeast Michigan, tiechigan Department of Agriculture & Rural
Development intends to enforc€80.650d against Ammex this summer.

While Ammex’s gas station is located in soatsieMichigan, the station is more precisely
located right before the Ambassador Bridge cotingthe United Statesnd Canada. In fact, the
station is located beyond what United Statest@us and Border Protection considers the “exit
point” from the United States. Moreew the station is part of a guree store and for a duty-free
store to sell gasoline tax frethe gasoline must come from adan country (or foreign trade

zone), stay beyond the exit poiaind be sold to people leag the United States. Indeed, the
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physical design of Ammex’s gas statt ensures that those who reftledre must immediately head
into Canada. For these and related reasdnmsnex believes that MDARD would violate the
Federal Constitution if it enforced Michigan Compiled Laws § 290.650d against it.

The parties’ disagreement, coupled with Amnsgx’esent inability to find a foreign source
of 7.0 RVP gasoline, led to tHeswsuit. Ammex asks this Coud enjoin MDARD from enforcing
§ 290.650d (and associated laws) against ittandieclare that § 290.650d cannot be lawfully
applied to it. Moreover, with summer immimme Ammex has sought aediminary injunction.
(R.8)

As will be explained in detail below, the Coftinds that Ammex is not likely to show that
either the Supremacy Clause or the Foreign Commerce Clause bars MDARD from enforcing a 7.0
RVP standard against Ammex. As such, the Caulf deny Ammex’s motion for preliminary
relief.

l.
A.

Customs bonded warehouses havetedign America for over 170 yeaiSee Xerox Corp.
v. Harris Cty., Tex.459 U.S. 145, 150-51 & n.7 (1982)4qclssing Warehousing Act of 1846).
They come in different variese but, speaking gendlsa they help ease the burden of federal
import duties. In particular, a merchant engagetternational tradean store his goods in a
customs bonded warehouse and eitteder the import dutyntil he puts the goodsto the stream
of United States commerce or avoid the impduty entirely by thing his goods from the
warehouse to another countB8eel9 U.S.C. § 1557(a)(1)Xerox 459 U.S. at 150-51 & n.7. And,
depending on the type of customs bonded warehthesenerchant may organize, repackage, and

even transform his goods into newes while they are warehous&#$el9 C.F.R. § 19.1. Thus,



the purpose of customs bonded warehouses, or a ket tgeest, is “to encourage merchants here
and abroad to make use of American poXeiox 459 U.S. at 151.

A duty-free store, while still ansidered a customs bonded warehosse, 19 U.S.C.

8 1555(b); 19 C.F.R. § 19.1(a)(%perates somewhat diffetgn the store’s owner sells
merchandise to those leaving the United Stata=l 9 C.F.R. § 19.35(a). Like proprietors of other
customs bonded warehouses, the owner of afdegystore does not pan import duty on the
goods he brings into his store from a foreign coudr foreign trade zoneMoreover, he can sell
his goods free of federal, and adéin some instances, state tages19 U.S.C. § 1555(b)(8)(D),
(E); Ammex, Inc. v. Dep’t of Treasury26 N.W.2d 755, 766-69 (MiclCt. App. 2006). That
makes items that are heavily taxed, such asiigod cigarettes, populat duty-free stores. And,
in Congress’ view, lower-cost goods not only “pkaignificant role in tracting international
passengers to the United States,” Pub. Law 100¢4288), they “induce foreign visitors to
increase their expenditures for good$hia United States,” S. Rep. 100-71 (1987).

Plaintiff Ammex, Inc. operates a duty-free stokear the AmbassadBridge that connects
Detroit, Michigan to Windsor, Canada. While Amxtgestore is in Wayn€ounty, Michigan, it is
“beyond the exit point” establisteby the United States Custerand Border Protection. (R. 20,
PID 732). “Exit point,” for CBP purposes, is noettactual exit” from the United States but near
the actual exitseel9 C.F.R. 88 19.1(a)(9)1,9.35(d), 101.1(e); is the point where a departing
individual has “no practicallternative” other than to continuedadoreign country or return to this
one through a CBP inspection facility, 19 C.F.R. § 19.35(d).

While Ammex sells goods commonly found dhity-free stores, since the late 1990s
Ammex has also sold gasolin&eeR. 29, PID 852.) Ammex’s gas it is designed to ensure

that cars that refuel there continmeto Canada afterwards. (R. 8, PID ®Be also Ammex, Inc.



v. United States419 F.3d 1342, 1343 (Fed. Cir. 2005). Armdly, tax-free gas is popular:
Ammex sells 400,000 gallons a montBegR. 29, PID 852-53.)
B.

In 1970, dissatisfied “ith earlier efforts at air pollutioabatement,” Congress made major
changes to the Clean Air Adiriends of the Earth v. Care$35 F.2d 165, 168-69 (2d Cir. 1976).
In particular, Congress directed the United Staegironmental Protection Agency to establish
National Ambient Air Quality Standard$rain v. Nat. Res. Def. Council, Inet21 U.S. 60, 65
(1975). But Congress did not intend the EnvirontakeRrotection Agency tbattle air-pollution
alone; instead, it directed each state to submptan—known as a state implementation plan or
SIP—for implementing, maintaining, and enforcing the NAAQE&e id. 42 U.S.C. § 7410(a)(1).
The states’ implementation plans were subjecEPA approval, as were any post-approval
changes to the planSee N. Ohio Lung Ass’'nv. E.R.B72 F.2d 1143, 1147 (6th Cir. 1978). That
is still true todaySee42 U.S.C. § 7410(k)JX

In 1990, Congress again made major changést&€lean Air Act. For one, Congress set
a national Reid Vapor Pressustandard for gasolin&ee42 U.S.C. § 7545(h). In particular,
Congress ordered the EPA to promulgate raguia prohibiting anyone (in the “48 contiguous
States”) from selling—or even “dispens[ing]”supply[ing]"—gasoline vith an RVP higher than
9.0 pounds per square in®ee42 U.S.C. § 7545(h)(1), (6). Meover, it appearthat Congress
prohibited states from holding gdise to a different RVP standarske8 7545(c)(4)(A)(ii), unless
the EPA both found the state’s RVP standard \m&cessary” to achieve a NAAQS and approved
it as part of the state’s implementation plseed2 U.S.C. § 7545(c)(4)(C)(i); 71 Fed. Reg. 46879,

46880 (Aug. 15, 2006).



In 2004, the EPA designated eight countiesoutiseast Michigan as in “nonattainment”
of the NAAQS for ozone. 71 Fed. Reg. 46848880 (Aug. 15, 2006). This included Wayne
County where Ammex is located. (R. 18, PID 562.)

This forced Michigan to come up with sfrategy to bring southeast Michigan into

attainment. $eeR. 18, PID 562.) Part of the strategy wasdquire gas stations to use lower RVP
gasoline in the summer months. (R. 18, PID 5&& alsdRr. 18, PID 537, 542). In particular,
Michigan enacted House Bill 5508, which saypant, “Beginning June 1 through September 15
of 2007 and for that period of time each subsequest, the vapor pressure standard shall be 7.0
psi for dispensing facilities in Wayne” and sevether counties in southeast Michigan. (R. 18,
PID 542.) And the Bill defined “dispensing facilitiea’ “a site used fagasoline refueling.” (R.
18, PID 537.) Those two provisions of Housd B508 are now found in Michigan Compiled
Laws § 290.650d and 8§ 290.642, respectively. TovarGuill refer to 8 290.650d, § 290.642, and
associated state laws and reguans (e.g., Michigan Compilddaws § 290.645(10) and Michigan
Administrative Code Rules 285.561.1-&®)the “Summer-Fuel Laws.”

In 2006, Michigan asked the EPA to appronest of House Bill 5508, including the 7.0
RVP standard and the associated enforcementgioog, as a revision to its state implementation
plan. See(R. 18, PID 529); 71 Fed. Reg. 46879, 46880 (Aug. 15, 2006). The EPA reviewed
Michigan’s request to revisesiimplementation plan and found that it was consistent with the
requirements of the Clean Air Act and tiadt’'s implementing regulations. 71 Fed. Reg. 46879,
46881 (Aug. 15, 2006). But it did more. Because Houb&H)8 set an RVP for gasoline different
than the national standard set by CongressB#e also found that the 7.0 RVP was “necessary”
to achieve NAAQS. 71 ke Reg. 46879, 46881 (Aug. 15, 2006); 72 Fed. Reg. 4432, 4433 (Jan.

31, 2007). Upon making those findings, the EPA predd® approve Michigan’s SIP revision



and solicited comments to the contré®ger/2 Fed. Reg. 4432, 4433-34 (Jan. 31, 2007). Ammex
provided noneSee id.

On January 31, 2007, the EPA found Michigaid.0 RVP standard “necessary for
Southeast Michigan to achietle 8-hour NAAQS for ozone” and parov[ed] [the] SIP revision
submitted by the State of Michigan . . . establishing a 7.0 psi RVP fuel requirement for gasoline
distributed in Southeast Michigan.” F&d. Reg. 4432, 4434 (Jan. 31, 2007). The EPA further
amended the Code of FedeRdgulations to “incorporat[d]y reference” “House Bill 5508 4.
at 4435.

C.

In the summer of 2012, the Michigan Depantinef Agriculture & Rural Development—
the Michigan entity responsible for enforg the Summer-Fuel Laws—tested gasoline Ammex
was selling, found that it had an RVP of more tiahpsi, and thus issued Ammex a “Stop Sale
Order.” (R. 13, PID 223.)

The parties’ dispute ended up in state tobut was resolved—for a time. Under a
settlement, Ammex agreed to sell gas that compligh the 7.0 RVP standard “[b]etween June 1
and September 15 of each year.” (R. 13, PID 22689 settlement contained a “retention of
jurisdiction” provision giving MDARD tinee years to return to the staourt where it filed suit to
enforce the settlement agreement. (R. 13, PID 227.)

Consistent with the settlement agreetndaring the summerof 2013, 2014, 2015, 2016,
and 2017, Ammex sold duty-free gasoline that&&VP of 7.0 psi during the summer months.

D.
But Ammex says it cannot do that this upcogrsummer. In particular, Ammex’s foreign

(or, more precisely, foreign tradene) supplier has an issue watte of its tanks. And while there



are other foreign sources where Ammex couldialgasoline, Ammex clais that none of those
sell 7.0 RVP gasoline. And whilaere are domestic sourcesittisell 7.0 RVP gasoline, buying
from those would preclude Ammex from sellingsgbne tax-free. In any event, says Ammex,
domestic gasoline would havelie stored in differertanks which would be cost prohibitiidut
seel9 C.F.R. § 19.36(e)(2). This rock and a haete] coupled with MDARD’s indication that it
will require Ammex to comply with the 7.0 R\W§andard this summer (R. 1, PID 4-5), prompted
Ammex to file this lawsuit.

Ammex’s complaint consists of two countsGount I, Ammex says that the dormant side
of the Foreign Commerce Clause prevents Weoik enforcing the Sumer-Fuel Laws against
it. (R. 1, PID 12-14.) From Ammexjgerspective, if Wenk enforced those laws, Michigan would
be unconstitutionally discrimitiag against foreign commerceegulating commerce beyond its
borders, and infringing on Congress’ right to be the “one voice” for the Nation on foreign
commerce.$eeR. 8, PID 82-86.) In Count II, Ammex asserts that the Supremacy Clause prevents
Wenk from enforcing the Summer-Fuel Laagainst it. (R. 1, B 14-15.) From Ammex’s
perspective, Congress and U.Sstms and Border Protection regel#te entire field of products
sold at duty-free shopso Michigan laws tht affect what can bsold are preemptedSéeR. 8,
PID 81-82.) Ammex also claims the Summer-Fuel$are preempted because they conflict with
Congress’ goals for duty-free shopkl.X For these reasons, Ammex asks this Court to enjoin
MDARD's director, Godon Wenk, from enforcing the Summeundt Laws against it. (R. 1, PID
14-15.)

And Ammex asks this Court to do so iharry. Ammex stresses that June 1, 2018 (the

date when the Summer-Fuel Laws come into effedboming and that ithout an injunction in



place it will either have to sell gan violation of the 7.0 standard simply not sell gas at all. It
thus seeks a preliminary injunction. (R. 8.)
I.

Wenk argues that this Court does not haubject-matter jurisdiction over Ammex’s
complaint for two reasons: because he, as a did@lbsued in his offtial capacity, is immune
from suit in federal court and because the CleanA&t requires Ammex to pursue relief in the
Court of Appeals for the Sixth Circuit. (R, PID 49-53.) The Coudisagrees with Wenk.

A.

Although often referred to as Eleventh Amendment immunity, sovereign immunity extends
beyond the text of the Eleventh Amendment and “litiesgrant of judiciahuthority in Art. 111.”
Pennhurst State Sch. & Hosp. v. Halderm&®5 U.S. 89, 98 (1984N\. Ins. Co. of New York v.
Chatham Cty., Ga547 U.S. 189, 193 (2006Eleventh Amendment immunity . . . is convenient
shorthand but something of a misnomer][.]” (inedrquotation marks omitted)). Under the doctrine
of sovereign immunity, absewtaiver by Michigan or abrogation by Congress, Michigan and its
instrumentalities cannot be sued in a federal c@aw. Pennhurstt65 U.S. at 98—10®egents of
the Univ. of California v. Dgeb19 U.S. 425, 429 (1997). Moreovarsuit against a state official
in his official capacity, like Ammex’s suit againstenk, is treated as a saijainst the state itself.
Kentucky v. Graham73 U.S. 159, 166 (1985).

That said, some types official-capacity suits can proceed in federal court undethe
parte Youngexception to sovereign immunity. The idea (courts sometimes call it a “fiction”)
behind theéEx parte Youngxception is that when a state lawastrary to federal law, any attempt
by the official to enforce the stataw is not on behalf of the statéee Virginia Office for Prot. &

Advocacy v. Stewarb63 U.S. 247, 254 (2011). Thus, uné&erparte Younga plaintiff may sue



a state official in his official capacity in fede@urt so long as the plaintiff seeks to enjoin the
official from violating federal law now and in the futur@ee Edelman v. Jordaal5 U.S. 651,
667-68 (1974)Diaz v. Michigan Dep’t of Cory.703 F.3d 956, 964 (6th Cir. 2013).

Wenk says that is not what Ammex is segkio do. In Wenk'’s view, House Bill 5508 and
its 7.0 RVP standard are fedelal. (R. 7, PID 41, 43.) So,y®mWenk, Ammex’s suit is not to
prevent him from violating federal law but to agtdgis own violation of federal law this summer.
(R. 7, PID 50.) “This,” says Wenk, “turns thex parte Youngxception on its head.” (R. 7,
PID 50.)

Not so. “In determining whether the doctrine B% parte Youngavoids an Eleventh
Amendment bar to suit, a court need only condustraightforward inquiry into whether [the]
complaint alleges an ongoing violation of feddeaV and seeks relief properly characterized as
prospective.Verizon Maryland, Inc. v. Pub. Serv. Comm’n of Marylé&s®8b U.S. 635, 645 (2002)
(internal quotation marks and citation omitted). t8e right-side-up view of the issue is not
whether Ammex seeks to avoid complying witddeal law but whether Ammex seeks to enjoin a
state official from violating féeral law. And in deciding whethdmmex has pled a violation of
federal law, the Court need radsess (at any depth at leds® merits of Ammex’s claim$ee
Muscogee (Creek) Nation v. Pryi@69 F.3d 1159, 1167 (10th Cir. 201@hding district court
erred in applyingTwomblyand Igbal's plausibility standard to conclude thak parte Young
exception did not apply). Instead, for jurisdictipurposes, this Court merely determines whether
Ammex has “state[d] a non-frivolous, substantialirdl for relief against the [s]tate officers that
does not merely allege a violatiof federal law solely for thpurpose of obtaimig jurisdiction.”

Id. (internal quotation marks omitted).



Ammex has. As described in some detaibwee, Ammex has pled @hif Wenk were to
enforce the Summer-Fuel Laws against it thimser, he would violate the Federal Constitution.
(SeeR. 1, PID 12-15.) Right or wrong, these claims either frivolous nor made solely for the
purpose of manufacturing jurisdiction. As subhc¢higan’s sovereign immunity does not prevent
a federal court from deciding Ammex’s claims against W&ale Muscogee (Creek) Nati@®9
F.3d at 1167.

B.

Wenk also claims that the Clean Air Act'djaial-review provision stps this Court of
jurisdiction. (R. 7, PID 52.) Thattatutory provision provides, ielevant part, “[a] petition for
review of the Administrator’action in approving or promulgatingny implementation plan under
section 7410 of this title . . . any other final actiorof the Administrator under this chapter which
is locally or regionally applicable may be filedly in the United States Court of Appeals for the
appropriate circuit.” 42 U.S.C. 8607(b)(1) (emphasis added).flirther states that any such
petition for review must “be filed withisixty days from the date notice of systomulgation,
approval, or actiorappears in the Federal Register, except that if such petition is based solely on
grounds arising after such sixtiedhy, then any petition for reviemnder this subsection shall be
filed within sixty days aker such grounds arisdd. (emphasis added). Wenk believes that Ammex
challenges the EPA’s approval of Michigan’s seen to its SIP in 1997. (R. 7, PID 52.) Thus, in
Wenk’s view, Ammex filed this suit “two decade® late and in the wrong court.” (R. 7, PID 53.)

The Court disagrees with Wenk.

As an initial matter, it seems that tfedevant EPA action was in 2007, not 1997. In 1997,
the EPA merely approved a “summertime gasoline RVP limif.8fpsi for gasoline sold in

Wayne” and other counties. 62 Fed. Reg. 24341, 24349 5, 1997) (emphasis added). It was

10



not until 2007 that EPA approved RVP of 7:@Vhat action is EPA taking today? EPA is
approving a SIP revision . . . establishing a 7i(RMP fuel requirement for gasoline distributed
in Southeast Michigan.” 72 Fed. Reg. 4432, 4434 (Jan. 31, 2007).

But whether the relevant ERation is the 1997 approval oetR007 approval, what is not
debatable is that the judicialwiew provision’s “any other finlaaction” clause does not applyee
42 U.S.C. 8§ 7607(b)(1). That cleeiappears to be a catch8ke id And so it would only apply if
none of the clauses that preceded it did. But one dbesfirst clause of the judicial review says,
“[a] petition for review of the Administrator’saction in approvingor promulgatingany
implementation plarunder section 7410. . .” See42 U.S.C. 8§ 7607(b)(1) (emphasis added).
Section 7410 provides for EPA approval of revisitmstate implementation plans and that is just
what the EPA did in both 1997 and 2007.

So the question then is whether Ammex’s ctaimp seeks “review of the Administrator’s
action in approving . . . any ingrhentation plan.” 42 U.S.C. 8§ 7607(b)(1). If yes, then Ammex
should have pursued relief ihe Court of Appeals (and done Ismg ago); if no, then Ammex’s
suit is properly filed here.

The answer is “no.” Ammex’s lawsuit igrlited to claims that the Summer-Fuel Laws
cannot be enforced against it without violating @onstitution. Ammex is not saying that the EPA
was wrong to “approv[e]” House Bill 5508 as a revigimMichigan’s SIP. That is, Ammex neither
claims that the EPA failed to follow proper prouesgs in approving a SIPwision nor claims that
EPA'’s approval of a SIP revision warbitrary or capricious. Iresad, Ammex merely claims that
the Summer-Fuel Laws cannot be lawfully applied t&#e Utah Power & Light Co. v. Envtl.
Prot. Agency553 F.2d 215, 218 (D.C. Cir. 1977) (“Only bfraining the meaning of the words

‘approving’ and ‘promulgating’ couldt be said that challenges to interpretations or applications
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of EPA regulations constitutetatks on ‘the Administrator’s actn in approving or promulgating’
any state implementation plan.Tj re Volkswagen “Clean DieseMarketing, Sales Practices,
and Products Liability Litigation264 F. Supp. 3d 1040, 1047 (N.Oal. 2017) (finding that a
“challenge to ‘a particular interpretation or apgtion’ of a SIP, which if accepted would not
invalidate the SIP[,] . ..is properly considered by the district court”).

In arguing for a different result, Wenk primarily relies@alifornia Dump Truck Owners
Ass’n v. Nichols784 F.3d 500 (9th Cir. 2015), and decisidry the Fourth and Eighth Circuits
discussed ilbump Truck OwnersBut the plaintiffs’ claims in those three cases are materially
different from Ammex’s claims in this case.

In Dump Truck Ownersan association of dump-truekperators sought to enjoin the
California Air Resources Board (CARB) fromfercing a state law regulating heavy-duty truck
emissionsSee784 F.3d at 503, 507. The association clainmat the state law was preempted by
federal law.Id. While the association’s suit was pendinglistrict court, the EPA approved the
state law as a revision to California’s SIB. at 504. The associaticargued that the EPA’s
approval did not mean that the Gtedir Act’s judicial-review provisbn stripped the district court
of jurisdiction. According to th association, it was only chailging the state law and not the
EPA'’s approval of the statlaw as a SIP revisioid. at 505. And, the association argued, it was
not challenging any pwision of the SIPld. at 505. Indeed, the association took the position that
“even after EPA approval, there remain[ed] ‘atstregulation on the booksat [was] subject to
preemption.”Id. at 505 & n.6.

For three reasons, the Ninth Circuit was petsuaded. For one, it thought that “the SIP’s
effectiveness depend[ed] largely on its enforcerbgrihe state,” and so ithe association’s suit

was successful, it “would effectively nullify thatovision of California’s SIP.” 784 F.3d at 507,
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508 n.9. The Court further reasoned that the@ason’s preemption gument challenged the
EPA’s finding that it was aware of no federal lavattetood as an “obstacled CARB'’s ability to
implement the regulation omeavy-duty truck emission&d. at 510. Finally, the Ninth Circuit
found that the policy underlyingehClean Air Act’s judicial-revie provision, “speedy review of
EPA rules and final actions in a single courtduld be undermined if the association’s suit
proceeded in district could. at 511. So, the Ninth Circuit cdaded, the association should have
petitioned it, not the digtt court, for relief.

Despite obvious similarities wittis case, there &t least one criticalifference between
the association’s claims iBump Truck Ownerand Ammex’s claims. There, the association
argued that because its members would have teasertheir prices and change their routes to
comply with the state law, the state law vpasempted by federal laws governing motor-carrier
pricing and routes/84 F.3d at 503%ee also California Dump Truck Owners Ass’n v. NigHiftg
F. Supp. 2d 1126, 1141 (E.D. Cal. 2012). This amgumvas not limited to any one dump-truck
company or even the members of the association. In other words, if the association were correct
about preemption, CARB would not have bedate to enforce the state law agaiasy heavy-
duty truck operator. And so there was reason itiktthat the association’s suit, “if successful,
would effectively evisceratthe SIP by precluding its enfament by CARB.” 784 F.3d at 508.
Not so here. Ammex’s success would only inuréhtobenefit of Ammex. There is no other gas
station in southeast Miaan that could echo Amm&s arguments, for they are all grounded in its
unique status as a customs bonded warehousesdhatgasoline that must enter Canada. So
Ammex’s success would not “nullify” or “effectiwekviscerate” any provision of Michigan’s SIP.

That leaves the Fourth and Eigt@ircuit decisions Wenk relies on.

13



In Virginia v. United Stategshe EPA found that two of Vimgia’'s programs did not satisfy
the Clean Air Act. 74 F.3d 517, 521 (4th Cir. 1998)ginia sued, asserting that the Clean Air
Act provisions that the EPA relied on were unconstitutiddalat 522. The Fourth Circuit found
that “although [Virginia sought] a liag that certain parts of tH@AA [were] unconstitutional, the
practical objective of the complaint [was] to nullify final actions of EPW."at 523. As such,
Virginia needed to pursue refiin the court of appealld.

In Missouri v. United Stateshe EPA issued Missouri “fiveormal deficiency findings.”
109 F.3d 440, 441-42 (8th Cir. 1997). Instead mftesting those findingdMissouri sought to
have the “sanctions they portead] declared unconstitutionalld. at 442. As that would have
“nulliflied]” the effect of theEPA'’s findings, the Eighth Circuiblind that Missouithad to pursue
relief in the court of appealkl.

This case is not lik¥irginia or Missouri In those cases, states either sought to invalidate
the Clean Air Act provisions that the EPA reliapon to take action or sought to invalidate the
sanctions associated with the EPA’s action. lreotwords, if successfuVirginia and Missouri
would have rendered the EPA’s actions either uidber without effect. Tht is not what Ammex
is attempting to do. As explaineithe EPA’s actions were approvingyvisions to Michigan’s SIP.
Ammex merely claims that Summer-Fuel Las@not be constitutionallgpplied to it. Ammex
thus does not seek to render anyAERtion unlawful or without effect.

In short, § 7607(b)(1) does namiandate that Ammex seek rélie the Court of Appeals.

* * %

In sum, neither Michigan’s sovereign imnitynnor the Clean Air Act’s judicial-review

provision deprive this Court of subject-matterigdiction over Ammex’s claims. The Court thus

turns to the merits.
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.

“[P]reliminary injunctions are extraordinagnd drastic remediasever awarded as of
right.” O'Toole v. O’Connoy802 F.3d 783, 788 (6th Cir. 2015).phaintiff seeking preliminary
relief “must establish that he is likely to succeedrmmerits, that he is likely to suffer irreparable
harm in the absence of preliminasfief, that the balance of eqas tips in his favor, and that an
injunction is in the public interestWinter v. Nat. RedDef. Council, Ing.555 U.S. 7, 20 (2008);
see also Cooper v. Honeywell Int’'l, In884 F.3d 612, 615-16 (6th Cir. 2018).

V.

Ammex is unlikely to succeed in this case.w#i be explained, the 7.0 RVP standard in
§ 290.650d appears to be a federal regulation and Arhaconceded that if that is so, “then no
Supremacy or Commerce [Cllaussues would exist with respeotthat law.” (R. 33, PID 885.)
And, as will also be explained, even assumingnmmex’s favor that the Summer-Fuel Laws are
purely state laws, Ammex hastr&hown that the Supremacy Clause or the Foreign Commerce
Clause bars Wenk from enforcitige Summer-Fuel Laws against it.

A.

Throughout his briefing, Wenk has argued tHatise Bill 5508, or at least § 290.650d, is
federal law. (R. 7, PID 43%ee alsdR. 7, PID 54; R. 13, PID 189; R. 21, PID 745; R. 32, PID 875.)
Wenk appears to be correct.

One way a state law made part of a stagglementation plan looks like a federal law is
that it makes a limited appearance in the Gufdeederal Regulations. When the EPA approves a
revision to a state implementation plan, the &poading state rule i§ilncorporat[ed] by
reference” into the CFR. For example, the CFR says,P@@pose and scopdhis section sets

forth the applicable State ImplementetiPlan (SIP) for Michigan . . . . (bjcorporation by
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reference Material listed in paragraph[] (c) . . . ofisglsection with an EPA approval date prior to
May 1, 2016, was approved for incorporation bjerence by the Director of the Federal
Register . . . .” 40 C.F.R. 82.1170. Paragraph (c), in turn,téismany Michigan regulations,
statutes, and executive orders by name, including “House Bill 558840 C.F.R. § 52.1170.

True, a listing in the CFR could just be for notice purposes. After all, state implementation
plans are made up of a plethorastdte rules. Without collectingeém in one place, it might be
difficult to know what laws comprise a SIBee42 U.S.C. § 7410(h) (requiring the EPA to
“assemble and publish a comprehensive document for each State setting forth all requirements of
the applicable implementation plan for such Staind to “publish notice in the Federal Register
of the availability of such documentsyee also/8 Fed. Reg. 71508, 71510 (Nov. 29, 2013)
(“EPA’s action on each State’s SIPpeomulgated in 40 CFR part 52. . . . The goal of the State-
by-State SIP compilation is to identify those rules . . . which are currently federally enforceable.”).
So House Bill 5508'’s “incorporation by referencetoithe Code of Federal Regulations does not,
by itself, show that it is federal law.

But House Bill 5508 looks like federal laws in another way: a federal agency can and, in
some cases, must enforce its provisions. In pdaticif the EPA found thad gasoline station in
southeast Michigan was selling gas in the sumaiera RVP higher thai.0 psi, the EPA could
“issue an order redung [the gas station owner] to colgg “issue an administrative penalty
order” against the station owner, or even sum ini court. 42 U.S.C. § 7413(a)(1). Moreover, if
the EPA found that Michigan had a habit of notoecing its SIP, it could not only step in to
enforce it,see42 U.S.C. § 7413(a)(2), it could also sanctibe state for its failure to do so, 42
U.S.C. § 7509(a), (b). In other words, whengress undoubtedly made the states the primary

enforcers of their implementation plans, Comlsgralso made the EPA ultimately responsible for
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ensuring compliance with those plaBeed2 U.S.C. 88 7413(a)(2), 7509(&)). This is especially
so following the 1990 amendments to the Clean Air SeteSteve Novick & Bill Westerfield,
Whose SIP is it Anyway? State—Federal Conflict in Clean Air Act Enforceb@Wm. & Mary
J. Envtl. L. 245, 266—-68 (1994kngine Mfrs. Ass’'nv. U.S. E.P,88 F.3d 1075, 1079 (D.C. Cir.
1996) (“In contrast to federallgncouraged state conltrover stationary @urces, regulation of
motor vehicle emissions had begeprincipally fedeal project.”).

Thus, not only do the Code Bederal Regulations incor@te House Bill 5508 and its 7.0
RVP standard, that standard is also partly—altichately—a federal agency’s responsibility to
enforce.

It is likely for these two reasons that numes courts, including the Sixth Circuit Court of
Appeals, have said that whétme EPA approves a state law to it of a SIP, the state law
“becomes” federal lawSierra Club v. Korleski681 F.3d 342, 343 (6th Cir. 2012) (“[I]f the EPA
approves a State’s proposal, then the SIP is added to the Code of Federal Regulations and becomes
federal law.”);Mirant Potomac River, LLC v. U.S. E.P.A77 F.3d 223, 227 (4th Cir. 2009)
(“Upon approval by EPA, the SIP baunes a binding federal regulation.9afe Air For Everyone
v. U.S. E.P.A.488 F.3d 1088, 1096-97 (9th Cir. 2007) (“[T]he SIP beckederallaw, notstate
law, once EPA approved it[.]” (iatnal quotation nt&s omitted));Majesty the Queen in Right of
the Province of Ont. v. City of Detrp&74 F.2d 332, 335 (6th Cir. 1989) (“If a [SIP] is approved
by the EPA, its requirements become federal law[Jhjon Elec. Co. v. E.P.A515 F.2d 206,
211 (8th Cir. 1975) (providing thapon EPA approval, the requirems of a SIP “have the force
and effect of federal law”)Clean Air Council v. Mallory226 F. Supp. 2d 705, 721 (E.D. Pa.
2002) (“[B]y seeking to compe&lompliance with programs thatesincluded in the EPA-approved

Pennsylvania SIP, plaintiff is seeking éaforce federal law, not state law.UQnited States v.
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Congoleum Corp.635 F. Supp. 174, 177 (E.D. Pa. 198a)fen the EPA approves the state
plan, . .. the plan is abdxed into federal law.”).

And even if not every state law made para@IP becomes a federagulation, there are
good reasons to think that the 7.0 RVP standard for southeast Michigan became one.

Start with the fact that it was the EPR#&hich prompted the 7.0 RVP standard. As
mentioned, the EPA found that southeast Miahigvas a “nonattainménarea. And while in
theory Michigan could have accomplished attaintria a variety of waysin fact there were
no practicable measures to bring about timelyrattant other than lowering the RVP for gasoline
to 7.0 psiSee7l Fed. Reg. 46879, 46881 (Aug. 15, 2006).

Second, it appears that Michigan could naregnact a 7.0 RVP standard without the EPA
finding that it was necessary. IretEPA’s view at least, Congre prohibited states from enacting
RVP standards for gasoline that differed frohe national 9.0 standard found at 42 U.S.C.
§ 7545(h)(1)See42 U.S.C. § 7545(c)(4)(A); 71 Fed. Reg. 46879, 46881 (Aug. 15, 2006); 54 Fed.
Reg. 11868, 11882 (Mar. 22, 1989) (explaining that “the Clean Air Act prohibits states from
enacting controls on a fuel that are differeonirEPA controls”). The only (relevant) exception
is when the EPA finds the differy standard “necessary” anplpaoves it as part of a SIBee42
U.S.C. § 7545(c)(4)(C)(i). So had Michiganacted 8§ 290.650d but not obtained EPA approval,
it appears that the law would be invabd preempted by the Clean Air AQee42 U.S.C.

8 7545(c)(4)(A); 71 Fed. Reg. at 46881; 54 Heelg. at 11882. Thus, dippears that § 290.650d
has no legal existence apart from EPA appt and inclusion in Michigan’s SIP.

Third, consider that both the Michigan legislature and MDARD now have no ability to do
anything but adhere to 8 290.650d. The Clean Adt prohibits states from “adopt[ing] or

enforc[ing] any emission standard or limitatierhich is less stringent than the standard or
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limitation” in its implementation plan. 42 U.S.€.7416. This means that, absent EPA approval,
Wenk cannot choose not to enforce 8§ 290.650d and the Michigan legislature cannot amend
§ 290.650d to set a different RVP standard or alter its cove®ageUnited States v. Ford Motor

Co, 814 F.2d 1099, 1102 (6th Cir. 1987) (noting “ovieelming authority declaring that revisions

of State Implementation Plans are ineffective until approved by EB&gat v. Hull200 F. Supp.

2d 1162, 1168-71 (D. Ariz. 2001) (holdingattstate could not alter, regdeor elect not to enforce

a state law after incorporation into SIP).

Summarizing these last three points, théE@quired Michigan tdower ozone and the
only feasible plan included a 7RVP standard, it appears thdichigan’s enactment of that
standard had no legal effeghless and until the EPA found“tecessary,” and the 7.0 RVP
standard remains the law unlemsd until the EPA says otherwisShort of the EPA actually
promulgating 8 290.650d, how could it be more federal?

That said, the Court ultimately declinedfitad that 8 290.650d is a federal regulation and
instead will assume, as Ammexaiths, that the EPA’s approval of House Bill 5508 as part of
Michigan’s SIP merely made statevieenforceable by a federal agen@&edR. 14, PID 247; R.

33, PID 883.) There are several reasonshoosing this analytical path.

First, the EPA has not been clear about whathelieves that by@proving a state law as
part of a SIP, it is promulgating a federal regulation. In approvieg7th RVP standard for
southeast Michigan, the EPA at gunt indicated that the standamds a federal regulation: “The
Congressional Review Act . . . generally provides that before a rule kegffact, the agency
promulgating the rule must submit a rule report, which includes a copy of the rule, to each House
of the Congress . . . . EPA will submit a report containing this rule and other required information

to the U.S. Senate, the U.Solike of Representatives, . Id. at 4435. But at other points, the
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EPA suggested that the 7.0 RVP standard was merely a statedev2 Fed. Reg. 4432, 4434
(Jan. 31, 2007) (“This action merely approvestesiaw as meeting Fe@é requirements and
imposes no additional requirementyded those imposed by state lawt); at 4434 (“This action
merely approves a state rule implenting a Federal standard.”).

Second, it may be that the judicial opinionatisig that state law “becomes” federal law
may have been imprecisely word&ke Kentucky Res. Council, Inc. v. E.P4&7 F.3d 986, 988
(6th Cir. 2006) (“The EPA reviews eacloposed SIP, and a SIP becomes federaifprceable
once itis approved by tHePA” (emphasis added)greenbaum v. U.S. E.P,870 F.3d 527, 531
(6th Cir. 2004) (“If the EPA approves the SIP, . . . the approved provisions becdoneeable
by the federal government.” (emphasis added)).

Third, it could be the case when the ERgpoves a SIP revision, the state law remains a
state law but the SIP includes an identicdefal law, i.e., there are parallel provisioBst see
California Dump Truck Owners Ass’'n v. Nichd@24 F. Supp. 2d 1126, 1141 n.7 (E.D. Cal. 2012);
California Dump Truck Owners Ass’n v. Nichol84 F.3d 500, 508 n.9 (9th Cir. 2015).

Fourth, while Ammex seems to concede thdinding that the progions of House Bill
5508 are federal regulations dete#s$ claims under the Supremda@ause and Foreign Commerce
Clause, Ammex is quick to add that “[tlhere wabuémain, for purposes of those clauses[,] . . . a
need to determine the intended scope of GAdulation of fuel volatility.” (R. 33, PID 885.)
Apparently then, a finding that § 290.650d asfederal law wouldnot resolve Ammex’s

preliminary-injunction motion. Istead, the new battlegroundwd be the scope of § 290.650d
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and whether it applies to Ammex. Not only is ttetrain relatively uncharted by the parties, it
might be necessary to draw a third entity—the EPA—into that!fray.

Finally, answering the state-or-federal-law gigsts not absolutely necessary to resolve
Ammex’s motion for preliminary relief. Ammex hgaken the position that it is challenging state
law. (SeeR. 14, PID 247; R. 33, PID 883.) So the Court may assume that Ammex is correct on
this point if Ammex’s Foreign Commerce Claws®d Supremacy Clause claims nonetheless falil.
And that is the case, as will be explained next.

B.

The Constitution grants Congress the powigjo regulate Commerce with foreign
Nations.” U.S. Const. art. I,§ cl. 3. And if Congress has the poweregulate foreign commerce,
then, by implication, the stateto not. In other words, thEoreign Commerce Clause has a
“dormant” side. Ammex says that MichigarBaimmer-Fuel Laws violate the dormant Foreign
Commerce Clause intke different ways.SeeR. 8, PID 82-86.)

1.

Although relegating the argument to a conclugootnote in its motn (R. 8, PID 82 n.4),
Ammex spent much of oral argemt asserting that MichiganSummer-Fuel Laws fail the two-
step test set out iBrown-Forman Distillers Corp. v. New York State Liquor Autii6 U.S. 573,
578 (1986). Ammex believes that tBammer-Fuel Laws directly re@ik or discriminate against

foreign commerce and thus are subject tochunot withstand, heightened scrutiny. And Ammex

! The Court acknowledges Ammex’s claim thiat 1989, the EPA stated that it did not
intend the national RVP standaadapply to “gasoline which is exported” (R. 14, PID 246), but
notes that the EPA also statedttthe standards were “intendedfully cover the introduction of
gasoline into motor vehicles34 Fed. Reg. 11868, 11871-72 (Mar. 22, 1989).
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claims, even if the Summer-Fuel Laws are sobject to heightenedcrutiny, they are still
unconstitutional.

Before delving into the particulars &gmmex’s argument, it helps to get a better
understanding of thBrown-Formanframework. When a state lawatleged to be a violation of
the Interstate Commerce Clause (more on “Intexstaglow), courts perform a two-step analysis.
In the Sixth Circuit, the first step focuses on wisetthe state law is protectionist: does it favor in-
state economic interests’er out-of-state ones®ee Int’'| Dairy Foods Ass’'n v. Boggd?22 F.3d
628, 644—45 (6th Cir. 2010) (noting that the “dirautidental’ distinctiorha[d] fallen out of use
in dormant commerce clause analysis”)ydfs, then the state law is “virtualper seinvalid,”
surviving only if it is necessary and tleesire no less discrimit@y alternativesld. at 644. But if
the state law is not protectionist, théneed only survive less-demandirfgiKe balancing.”ld.

The Court flagged the fact that tBeown-Formanframework has been applied in the
context of the Interstate Commerce Clauakhough Ammex asserts the Foreign Commerce
Clause, it says that tigrown-Formanframework still applies. Whethé¢hat is accurate or not is
also a question that the Court need not answethé€ourt finds that the Summer-Fuel Laws are
not protectionist and that they passRleebalancing test, the Court can assume Ammex is correct
thatBrown-Formanapplies to claims under the Foreign Commerce Clause.

With the framework in place, the Court tarto the specifics of Ammex’s argument.
Ammex points out that the summer-fuel regulatioeguire dispensing facilities to sell gasoline
with a RVP of 7.0 psi but permit a vehicle maamtfirer to use higher RR/gas at its “proving
grounds,” “testing facilities,” and “assembfgcility.” Mich. Admin. Code R. 285.561.7. As

Michigan is the home of the 18 Three,” i.e., America’s tlee largest vehicle manufacturers,
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Ammex infers that Michigan’s summer-fuel regtibns favor in-stateconomic interestsSeeR.
14, PID 252.)

Ammex has not shown that the Foreign Comm@iegise concerns itself with this variety
of protectionism. While the sunmenfuel regulations favor vehelmanufacturing facilities over
gas stations, it does not matter whether the fesland stations are owned or operated by in- or
out-of-state companie§ee Int’l Dairy Foods622 F.3d at 649. If Amex operated a vehicle-
testing facility instead of a gasation it would, like every other slu operator, be able to use gas
with a RVP above 7.0 psi this summer. The diffeeem treatment turns on the type of business,
not whether the business is a Michigan or-iMiohigan company. As such, the discrimination
Ammex has identified is not the cara of the Foreign Commerce ClauSee LensCrafters, Inc.
v. Robinson403 F.3d 798, 804 (6th Cir. 2005) (findimgnnessee law prohibiting retail eyewear
companies from leasing space to optometristgpbrmitting optometrists to sell eyewear was not
discriminatory for dormanCommerce Clause purposesiprd Motor Co. v. Texas Dep'’t of
Transp, 264 F.3d 493, 500 (5th CR001) (finding Texas law prohiting car manufacturers from
acting as car dealers but permitting all non-nfiacturers to act as car dealers was not
discriminatory for dormant Commerce Clause purposes).

That means Michigan’s Summer-Fuel Laws aresatject to heightenestrutiny. Instead,
they need only pagakes deferential test: the laws viotathe dormant Commerce Clause only if
their burden on foreign commerce is “clearly exoessin relation to the benefits to Michigan.
See Int'l Dairy Foods622 F.3d at 644.

On this point, Ammex says that it currentigs no supply of 7.0 RVP gasoline and so if
Wenk enforces the summer-fuel against it thismser, it cannot sell gagnd if that happens,

Ammex avers that it will “lose substantial profitsdt only from lost gasoline sales, but also from
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“lost sales of other products that would haeer purchased by the lost gasoline customers.” (R.
29, PID 51-52.) And Ammex suggestattits contribution to Michign’s ozone is minimal given
that cars burn the fuel they buy from AmmexXianada and advances/gpor-capture technology.
(SeeR. 14, PID 244-45.) In other words, Ammex thirtkat the burden #t the Summer-Fuel
Laws place on foreign commerisein clear excess of the benefits to Michigan.

The Court disagrees. Over thespfive years, Michigan’g.0 RVP standard imposed little
burden on the foreign commerceisgue: Ammex was able to buy significant quantities of gas
from a foreign supplier and selbsiificant quantities of gas thase leaving this country. True, it
is likely that there will be a gater burden on that commerce gusnmer. But that is only because
Ammex’s foreign supplieof 7.0 RVP gasoline hastemporaryproblem with one its tanks. Save
for the next three months then, Michigan’st®ner-Fuel Laws have not significantly burdened
foreign commerce and are not anticipated tthenfuture. And enforcing the Summer-Fuel Laws
against Ammex benefits Michigan. An analysthathe Michigan Department of Environmental
Quality avers that gas statioosntribute to ground-level ozone formation when fuel is placed in
the station’s storage tanks and when people réiealvehicles. (R. 131D 208.) A meteorologist
with MDEQ avers that “[e]missions associatedh fueling at Ammex’s gas station will add
additional ozone precursor to an area Hiedady has ozone exceeding the” NAAQS for 8-hour
ozone. (R. 13, PID 214.) On balance, the Conddithat the generally-minimal burden on foreign
commerce imposed by the Summer-Fuel Laws doeklearly” outweigh Michigan’s interest in
clean air.

So, properly raised or not, the Court fintiet Ammex is not likely to show that the

Summer-Fuel Laws faBrown-Formars two-part test.
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2.

Next, Ammex says that Michigan’s Summteuel Laws violate the Foreign Commerce
Clause because the laws infringe on Congreght tb speak for the nath on matters of foreign
commerce. (R. 8, PID 85-86.) To better understaischtigument, it is helpful to review Ammex’s
sole authority on the issugapan Line, Ltd. v. Los Angeles Coyrt¢l U.S. 434 (1979).

In Japan Line shipping containers passtimlough California as padf their “international
journeys” and if they happenedbe in the state on Meh 1, California lewed a tax. 441 U.S. at
436-37. Because “[floreign commerce is pre-eminently a matter of national condean 447—
48, the Supreme Court held that California’s tax \@daé unconstitutional it either “creat[ed] a

substantial risk of international multiple taxatioo’ “prevent[ed] the Federal Government from
speaking with one voice when regulating coenanal relations witiforeign governmentsId. at
451 (internal quotation marks omitted). Because dddpa[d] the right and the power to tax the
containers in full,” California’s tax subjected tbempanies that owned the containers to multiple
taxation “in fact.”ld. at 452. And because the United Staiad signed a convention allowing
containers to be temporarily imported into sigmatmuntries free of duties and taxes, California’s
tax also prevented the “Nation from speakimith one voice in regulating foreign tradéd. at
452-53 (internal quotation marks omitted).

Although not raised in its briefing, at oeigument Ammex claimed that the Summer-Fuel
Laws failed the multiple-taxation prong dépan Linés test. In Ammex’s view, the multiple-
taxation test should be “reformulated” to a mu#tipégulation test for purposes of this case. And

Ammex says that the Summer-Fuel Laws expose it to multiple regulation because Canada does

not have a 7.0 RVP standard for gasoline but Michigan does.
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Even accepting Ammex’s generalization ddpan Liné multiple-taxation test, the
situation Ammex confronts is materially diffetethan the one that the container companies
confronted. The container compasigere “in fact” subject to x@s by both Japan and California
and satisfying one demand did not (and could noigfgahe other. Here, if Ammex sells gas that
complies with Michigan’s summertime RVP stardjat also satisfies Canada’s summertime RVP
standards. The burdens Canada and Michigggose on Ammex are neither cumulative nor
inconsistent.

Ammex also claims that the Summer-Fuaws violate the “one voice” prong dapan
Line, i.e., if Michigan’s 7.0 RVP standard weemforced against Amex, it would prevent
Congress from speaking for the nation on foreign trade.

To better understand Ammex’s “one voice” argument, some additional background is
necessary. In amending 8 1555 to more formaily more specifically regulate duty-free stores,
Congress found that duty-free stofpky a significant role intracting international passengers
to the United States.” Pub. Law 100-418 (1988e alsd. Rep. 100-71 (1987) (providing that
duty-free stores “induce foreign visitors to increase their experd for goods in the United
States”). Congress also found tloatty-free stores are an “important source of revenue for the
State, local and other governmengaithorities” because dutyele stores pay those authorities
“concession fees.” Pub. Law 100-418 (19&®e alsal8 Fed. Reg. 33318uly 21, 1983) (noting

that “the duty-free store at Honolulu, Hawaontributes significantly téhe State economy” and

2 Ammex did present evidencedicating that if Michigan we to require that gasoline
have a maximum RVP of 7.0 pail year long, Michigan’s mamum RVP requirement would
conflict with Canada’s minimum RVP requiremelniring the winter month8ut that hypothetical
conflict is highly unlikely to ase. It has been 12 years since Michigan modified its RVP
requirements. And the whole point of the summefaes is that ozone formation is most likely
on hot, sunny days (R. 13, PID 208)—days whichnaoee than rare during a Michigan winter.
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that “stores on the Mexican border impact espondingly on local economies”). Congress also
stated that the amendments were to “encouwagermity and consistency of regulation of duty-
free sales enterprises.” PubwL.400-418 (1988). And, via 19 UG. 8§ 1557(a)(1), Congress has
declared, “Any merchandise subjéetduty (including intenational travel merchandise), with the
exception of perishable articles and explosive sudaes other than firecrackers, may be entered
for warehousing and be deposited in a bonded warehouSegJalso Ammex, Inc. v. United States
24 C.1.T. 851, 856 (2000) (finding that U.S.stams violated § 1557)d) by prohibiting Ammex
from selling gasoline).

In Ammex’s view, via these pronouncemer@engress has declared a national foreign-
trade policy of allowing duty-free @tes to sell any goods that imational travelers want to buy
(save perishables and explosived prices that thse travelers want to buy them at. And
Michigan’'s Summer-Fuel Laws purportedly intedewith this declaration because they force
Ammex to buy 7.0 RVP gasoline at higher cosenti&anadian-compliant fuel, which, in turn,
means that Ammex must sell gasoline at prices nawditte to international travelers. Or worse, in
circumstances like the present, the Summelt-Eags prevent Ammex from selling tax-free
gasoline entirely.

As an initial matter, the Coudoes not understand1®57(a)(1) to regulatat the level of
granularity that Ammex thinks it does. Ammex reads § 158 (as not only permitting it to sell
every good (other than perishabbnd explosives) but every \et§i of every good. It is not enough
that 8 1557(a)(1) permits Ammex to sell gasolineAmmex’s view the statute permits it to sell
Canadian-compliant gasoline. Bhe statute speaks of classegobds (perishables) not specific
goods (strawberries) let alone asflic variety of a specific goo@California strawberries). The

Court acknowledges that the Cowf International Trade hasaséd, “the plai language of
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§ 1557(a)(1) shows Congress’ intent tifare be only two restrictions on thge of dutiable
merchandise that may be stored or withdrdxem a bonded warehouse: (1) perishable articles
and (2) explosive substances other than firecrack@mrhex 24 C.1.T. at 854-55 (emphasis
added). But read in context, the word “type” refto a class of goodspérishable articles” and
“explosive substances”).

A hypothetical leads to a similar reading o1857(a)(1). If a statetsaid, “any vehicles,
with the exception of military vehicles, may bddsat a car dealershipgio one would think that
the statute authorizes cdealers to sell vehies without legally-requiregdafety features (e.qg.,
airbags).See49 C.F.R. § 571.208; 49 C.F.R. 8§ 571.Hdseq That is, if a car dealer sold cars
without airbags, it wouldbe no defense for the dealershipsty, “but the law says that ‘any
vehicles, with the exception of military vehicles,ynee sold at a car dealership’ and cars without
airbags are a type of vehicle.”

Here, the Summer-Fuel Laws do not pueld Ammex from selling a good. It may sell
gasoline. The Summer-Fuel Laws at most prdel Ammex from selling a variety of gasoline,
namely gasoline with a RVP above 7.0 psi. Or, viewed slightly differently, the Summer-Fuel Laws
are like the airbags in ¢hhypothetical, they ensure that@d meets a certain quality or safety
standard. Either way, the Summer-Fuel Laws ravk contrary to what Congress has said in
8§ 1557(a)(1).

But Ammex stresses that in tliase, regulating a good is the same as prohibiting its sale.
More specifically, because Ammex presently hatoneign source of 7.0 RVP gasoline, an effect
of the Summer-Fuel Laws is to prohibit Ammex from selling gasoline this summer.

The Court is not persuaded by Ammex’s retiafais-prohibition argurant. As explained,

whether Michigan’s Summer-Fuel Laws can be ttutgonally applied to Ammex should not turn
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on whether Ammex has a temporary supply problemolild be more than odd to say that Wenk
does not violate the Commerce Clause by mirig the Summer-Fuel Laws when Ammex can
readily obtain 7.0 RVP gasoline from a foreigiuce (say, last summer), but he does when
Ammex cannot (this summer). Stated differently 8ummer-Fuel Laws are in no way directly
contrary to Congress’ foreign-trade policy; thayly indirectly affectthat policy in uncommon
circumstance<Cf. Japan Line441 U.S. at 452-53 (finding stattax unconstitutional where state
tax on containers temporarily ingtJnited States was directly comty to foreign-trade policy of
not taxing containers teporarily in the United States). Asich, the Court does not find that the
Summer-Fuel Laws unlawfully interfere witthat Congress hasidan 8 1557(a)(1).

Similar reasoning applies to Congress’ goalatifacting internatinal travelers to the
United States, Pub. Law 100-418 (1988)d inducing those travelersgpend more money in this
country, S. Rep. 100-71 (1987). Foetpast five years, Ammex hasen able to sell gasoline.
And Ammex has sold gasoline atqas attractive to travelers froBanada despite complying with
the Summer-Fuel Laws. This is evidenced by #w fhat Canadian traweb have the option of
stopping at a Canadian gas station just across the Ambassadge But frequently stop at
Ammex instead. Indeed, while not all its sales tar Canadians, Ammex sells 400,000 gallons of
fuel a month. That the Summer-Fuel Laws maygcambination with other factors, result in
Ammex not selling duty-freegasoline for one summer, does not show that the laws
“substantial[ly],” Japan Line 441 U.S. at 456 n.20, interfere witongress’ aims of increasing
visits from and spendg by foreign travelers.

As for concession fees, Ammex has not shakat the amount it pays to Michigan in
concession fees is tied to the amount of gasolisells. Ammex has argued that if it is forced to

sell gasoline at unattractive prices or not atialjll pay less in single-business tax to Michigan.
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See Ammex, Inc. v. Dep’t of Treasu$2 N.W.2d 116, 124-25 (Mich. Ct. App. 2007) (providing

that Michigan’s single-businessctes based in part on sales). But, as discussed, Ammex has been
able to sell 400,000 gallomé gasoline in a month despite complying with the Summer-Fuel Laws.
And Ammex’s short-term inability to sell gasainloes not convince the Court that the Summer-
Fuel Laws are contrary to dutyef stores’ role in generating rewe for the stateMoreover, the

Court is not convinced & Ammex would be unabte sell gasoline thisummer if Wenk enforced

the 7.0 RVP standard against it. Rather it appears that if Ammex obtained 7.0 RVP gasoline from
a domestic source, it could still sell glise this summer, albeit not tax freeel9 U.S.C.

§ 1555(b)(5)19 C.F.R. § 19.36(€)(2).

That leaves uniformity. Ammex claimsat by amending 8 1555(b) to “encourage
uniformity and consistency of regulation of ghiitee sales enterprises,” Pub. Law 100-418 (1988),
Congress indicated that all duty-free stores khbe able to sell #thsame goods. Ammex says
that if states were able to regulate goods, duty-free stores would be subject to a “patchwork” of
state regulations.

Ammex’s argument adds words to Congrdissling. In amending § 1555, Congress found
that there was “a need to encourage uniforraitg consistency of regulation of duty-free sales
enterprises.” Congress did not fiticht there was “a nedd encourage uniformity and consistency
of regulationof goods that can be so#d duty-free sales enterprises.”

And the history of duty-freestores further suggests th&@ongress was referring to
uniformity in the operations of duty-free stores eatthan the goodsey are able to sell. In 1983,
U.S. Customs explained that it had been requdaduty-free stores “as gaof its overall bonded
warehouse program” but “the special nature @& $tores and their procedures hal[d] become

increasingly difficult to ‘contain’ withirthe other categories of bonded warehousesei8 Fed.
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Reg. 33318(July 21, 1983). One possible solution wias “provide for a comprehensive
incorporation of duty-free storgperating procedures into tli&stoms Regulations, beginning
with Customs formal recognition, and specific desition of the duty-free @te as a new class of
Customs bonded warehouséd. Seven years later, Customspkained that it still had been
regulating duty-free stores through “administratirectives, rather than through any specific law
or regulation.” 56 Fed. Reg. 22833 (May 17, 199IndAvhile Customs had (as it contemplated
in 1983) drafted regulations specito duty-free storeghose “regulations/ere never published”
because Congress had “prohibit[ed] the use aft@ns funds . . . to propose or promulgate any
rules or regulations relating to duty-free swuntil Congress legatled in the matter.ld. That
did not happen until 1988, when Congress amendeEsbs and found that “there is inadequate
statutory and regulatory recognition of, and guidelines for the operation of duty-free sales
enterprises” and “there is a need to encoutag®rmity and consistency of regulation of duty-
free sales enterprises.” Pub. Law 100-418 (1988). Theistory of regulation of duty-free stores
suggests that Congress was notrrafg to uniformity inthe goods that duty€e stores were able
to sell, but uniformity in the operations of duty-free stores.

In short, Ammex has not shown that Micligs Summer-Fuel Laws violate the Foreign
Commerce Clause because they subject Ammmuttiple regulation or because they infringe on
Congress’ right to speak for thetioan on matters of foreign commer&ee Japan Linet41 U.S.
at 451.

3.
Finally, Ammex says that the Summer-Fuel Laxaate the extraterritoriality branch of

the dormant Foreign Commerce Clause.
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In Healy v. Beer Institute491 U.S. 324 (1989), the Supreme Court reviewed its prior
decisions “concerning the extratéorial effects of state econamregulation” and set out a
number of “propositions.Id. at 336. “First,” said the Courthe Commerce Clause precludes the
application of a state statute to commerce tHagglace wholly outsidef the State’s borders,
whether or not the commerce has effects within the Stateat 336 (internal quotation marks and
ellipses omitted). “Second, a statute that directigtrols commerce occurring wholly outside the
boundaries of a State exceeds the inherent limiteeEnacting State’s authority and is invalid
regardless of whether the statute’s extraterataeach was intended by the legislaturel.” at
336. “The critical inquiry,” the Court said, is whether the “practefédct” of the State’s law is
“to control conduct beyond the boundaries of the StateThis led to the third proposition: “the
practical effect of the statute stube evaluated” by considerindh& consequences of the statute
itself,” “how the challenged statute may interaath the legitimate regulatory regimes of other
States,” and “what effect wadilarise if not one, but many or every, State adopted similar
legislation.”Id.

Ammex thinks these propositions apply squarely to this case because “[ijn both the legal
and factual sense,” its gasolisales “never touch the domesticeam of commerce.” (R. 8, PID
84.) Ammex points out it buys gasoline from a fgnesupplier or one locadl in a foreign trade
zone. (R. 29, PID 848-49.) And Ammex points oat tlnder the regulatisrgoverning duty-free
shops, the merchandise it sells is for use outbiel®&nited States. (R. 8, PID 84.) In fact, Ammex
says, “[tlhe geography of the Ammex Facility efeno direct physical route for products stored
or sold at the store to enter the United Stdtkas, cars entering the gaatgin must proceed into
Canada upon exit.” (R. 8, PID 84.) ThereforéAinmex’s view, its gasoline sales “occur[] entirely

outside” of Michigan. (R. 8, PID 85.) And becaudlichigan’s Summer-Fuel Laws regulate the
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gasoline it sells, the Summer-Fuel Laws impermissibly regulate commerce outside of Michigan.
(1d.)

Although Ammex presents a compelling argumeiné Court is not persuaded that the
extraterritoriality doctrine applgeto the facts of this case.

As an initial matter, the doctrine should et readily applied. Ithe Supreme Court, the
extraterritoriality doctrine hasnly been used to strike dowtate laws on three occasioksergy
& Env't Legal Inst. v. Epel793 F.3d 1169, 1172 (10th Cir. 2015). And each time, the law was a
price-affirmation statute (e.g., #iate law requiring a wholesaltry affirm he was not giving
retailers in neighboring ates a better deaBee Am. Beverage Ass’'n v. Snyd8&b6 F.3d 362, 373
(6th Cir. 2013). Indeed, writing for the TéntCircuit, Judge-now-Justice Gorsuch called
extraterritoriality “the most dormant doctenin dormant commerce clause jurisprudence,”
classifiedHealys three “propositions” as “dicta,” andfectively limited the extraterritoriality
doctrine to cases involving “a pg control or price affirmation gellation” thatlinked “in-state
prices to those charged elsewhength “the effect of raising csis for out-of-state consumers or
rival businessesEpel 793 F.3d at 1170, 1173, 11 Ahd Judge Sutton of our appellate court has
persuasively argued why the doctrine is a “relithef old world with no useful role to play in the
new.” See Am. Beverag@é35 F.3d at 378-79 (Sutton, J., concurriddpne of this is to say that
the extraterritoriality doctrineno longer exists—but it is teay that this Court should be
circumspect in applying it.

Second, Wenk would not contravene the concepts animating the extraterritoriality doctrine
if he were to enforce the Summer-Fuel Laagainst Ammex. The doctrine stems from three
Founding Era concepts: (1) a state’s regulatory p@amels at its borderg2) respect for other

states’ sovereignty; (3) respect foetfederal government’s sovereign8ee Am. Beveragé35
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F.3d at 377 (Sutton, J., concurring). An exartiora of these three coppts reveals that the
extraterritoriality doctrine is ail fit for the facts of this case.

Regarding regulatory reach, Migan is in one sense regtifeg beyond its borders but, in
another, not at all. True, tlgasoline Ammex purchases comes fraroreign country or foreign
trade zone, is stored beyond CBRexit point” from the United Sttes, and is taken to Canada
immediately after purchase. But even under CBIefmition of “exit point” (and it is by no means
a given that CBP’s definition shlalbe controlling for purposes of the Foreign Commerce Clause),
Ammex is still within the United @tes and thus, within MichigaBeel9 C.F.R. 88 19.1(a)(9),
19.35(d). And Ammex concedes thaniist comply with other Michigalaws that affect its ability
to engage in commerce, such as Michigan egmpént laws, building permits, and even, possibly,
permits relating to its gasoline storage tardee Ammex, Inc. v. Dep’t of Treasuf@2 N.W.2d
116, 126 (Mich. Ct. App. 2007) (“[W]e conclude thathnmex’s duty-free facilities are located
within this state and that Ammeenjoys the privilege of utiling Michigan’s resources. . . .
Michigan retains a governmental interest foatters related to zoning, police powers, and
regulatory approval.”). Indeed, fedélaw provides that duty-freessts must obtain a “concession
or approval” from state or lotgovernment authority whenever that authority, “incident to its
jurisdiction over any . . . exit poifécility, requires that a concessior other form of approval be
obtained from [it] with respécto the operation of a dufyee store.” 19 C.F.R. 8§ 19.35(g).
Moreover, although focused on commeitdealyalso directed courts sk whether the “practical
effect” of the state’s law is “to contrabnductbeyond the boundaries of the State.” 491 U.S. at
336 (emphasis added). And depositing fuel iitomex’s storage tanks and then pumping fuel
from those tanks into vehicleseatwo acts that occur thin Michigan’s borders. So Michigan is

arguably regulating witihhi—not beyond—its borders.

34



The extraterritoriality doctririe other two concerns—a statdgringing on the sovereignty
of other states (or, here, foreign governmeats] a state infringing on the sovereignty of the
federal government—are even moraiply not implicatedn this case.

Starting with foreign governments, the fuelt&ado not prevent Canada (or Ontario) from
setting any RVP for gasoline that it wishes.rMoes it prevent any Canadian business (or any
business for that matter) from selling gasoline in Canada that does not comply with Michigan’s
7.0 RVP standard.

In this way, Michigan’s Summer-Fuel Laws are like Ohio’s labeling lawstihDairy
Foods Ass’'n v. Bogg$22 F.3d 628 (6th Cir. 2010)—a case where the Sixth Circuit found no
violation of the extrateitoriality doctrine. There, Ohio foed businesses toldal dairy products
sold in Ohio in a particular mannéd. at 633—34. But the businesses were free to ignore Ohio’s
labeling law when selling the same dairy products in other stdteg.647. A business could sell
products in say, Indiana, that complied with Ohlalseling laws or not. Ohio’s laws did not dictate
the choiceld. at 647. A similar situation exists herebisiness can sell gasaiin Canada that
complies with Michigan’s Summer-Fuel Laws not. Michigan’s Summer-Fuel Laws do not
dictate the choice.

That leaves the possibilityahthe Summer-Fuel Laws infge upon the sovereignty of the
federal government. As explained above dddressing Ammex’s “one voice” argument,
Michigan’s Summer-Fuel Laws do not substanyidilnit a duty-free store’s ability to “attract[]
international passengers to the United Stateals. Law 100-418 (1988), or to “induce foreign
visitors to increase their expéitures for goods in the Unit&tates,” S. Rep. 100-71 (1987). Nor
does it contravene Congress’ statement in 190J.$1557(a)(1) that “[a]ny merchandise subject

to duty (including international travel merchandise), with the exception of perishable articles and
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explosive substances other than firecrackery, lmaentered for warehousing and be deposited in
a bonded warehousel.]” Moreover, the federal gavemt has arguably dwdrized Michigan to
enforce the Summer-Fuel Laws against Ammntée: EPA has found that Michigan’'s 7.0 RVP
standard is “necessary” to achieve nationaljarlity standards, 72 Fed. Reg. 4432, 4434 (Jan.
31, 2007), and the EPA intended RVP requirementfutty cover the iroduction of gasoline
into motor vehicles,5ee54 Fed. Reg. 11868, 1187172 (Mar. 22, 1989).

In short, Ammex not only invites the Court to invoke the “most dormant” dormant
Commerce Clause doctrine to bar Wenk’s enforceémithe Summer-Fuel Laws, it asks the Court
to do so when one of the three concepts animating the doctrine must be stretched to fit this case
and the other two just do not fithe Court declines the invitation.

That decision is not inconsistent wiimerican Beveragehe only case in which the Sixth
Circuit has applied the extraterritoriality doctritee strike down a stateva In that case, the
Michigan law at issue essentially went apsfurther than the Ohio law at issueli’l Dairy
Foods Michigan not only required lverage manufactures to place their drinks in bottles with a
unique Michigan mark (like the Ohio law), it proltéd those bottles from being sold in any other
state that did not have a similaarking law (unlike the Ohio lawpee idat 367, 374—75. Thus,

(1131

there was concern that Michigan’s law would adety “interact with the legitimate regulatory

regimes of other States™ or thah adverse “effect would arise if not one, but many or every,
State adopted similar legislationSee id.at 376 (quotingHealy, 491 U.S. at 336). Indeed, the
Sixth Circuit found that “other ates must react today to Michigan’s unique-mark requirement or
also face legal consequencelsl” at 376;see also idat 382 (Rice, J.,ancurring) (“Under the
circumstances presented here, whether or not raatuérs are, in fact, subject to inconsistent

labeling requirements, the potential havoc certainly exists.”).
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The same concerns are not present here. The Summer-Fuel Laws will not adversely
“interact with the legitimate regulatory regimefsother [sovereigns].” As explained, there is no
conflict between Canada’s exisfj RVP standards and Michigarégisting RVP standards. And
the Summer-Fuel Laws do not conflict with @YP standard set by the federal government. Nor
would “havoc” or a perverse effect arise ihet sovereigns implemented RVP standards similar
to the one set in the Summer-Fuel Laws. If Canaere to set a maximum RVP standard, Ammex
could comply with the lower of Michigan’s and zada’s standards. And the same is true if the
EPA were to set a maximum RVP standard diffetlean Michigan’s. Accordingly, the Court finds
that American Beverageloes not require thi€ourt to find Michigan’s Summer-Fuel Laws
unconstitutional under the eaterritoriality doctrine.

* * %

In sum, Ammex has not showhat the Summer-Fuel Laws faBrown-Formars
discrimination test,Japan Liné multiple-taxation and “one voice” tests, dilealys
extraterritoriality test. As such, Ammex is nidkely to succeed in showing that the dormant
Foreign Commerce Clause bars Wenk frorforring the Summer-Fuel Laws against it.

C.

The Court thus turns to Ammex’s two prediop claims. Because federal law is “the
supreme Law of the Land,” U.S. Const. art. ®l,2, state laws can be trumped by federal ones.
Congress’ intent to preempt state lean be manifested in several wagee United Automotive
Workers, Local 3047 v. Hardin Cty., Kentuck¢#2 F.3d 407, 418 (6th Cir. 2016). One way is
when Congress “creates a scheme of federal reguilatiat is “so pervasive” it is reasonable to
infer “that Congress left no roomrfthe States to supplement itd’ A state law is also preempted

when it “stands as an obstacle to the acdmmment and execution of the full purposes and
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objectives of Congressltl. Ammex claims that Congress preempted the Summer-Fuel Laws in
each of these two ways. (R. 8, PID 81.)

The Court begins with Ammex’s field-preetign claim and then turns to its conflict-
preemption claim. In doing so,dlCourt is mindful tat there is a “strongresumption against
federal preemption of state lavMerrick v. Diageo Americas Supply, In805 F.3d 685, 694 (6th
Cir. 2015).

1.

Ammex argues, “If Congressional regulatiors@s pervasive that it occupies the field on
state taxation of bonded goods for exptiren this pringle applies with added force to preempt
state efforts to regulate tiygpe of goods sold, such as gasolines with various octanes, additives,
or vapor pressures.” (R. 8, PID 81.) In Ammexiew, the Summer-Fuel Laws are even “more
invasive” than state xation, and so if Congress has regulated customs bonded warehouses to the
point where state taxes cannot intrude, it must be that thecer@m for Michigan to impose a
7.0 RVP requirement on gasoline stoe¢@ customs bonded warehouszeR. 8, PID 81.)

As an initial matter, the Couis not entirely convinced &b any court h& held that
Congressional regulation of costs bonded warehouses is so pervasive that there is no room for
states to tax bonded goods for exxpdimong Ammex’s authorities{erox Corp. v. Harris Cty.,
Tex, 459 U.S. 145 (1982), seems to be the closdsavong so held. There, the Court found that
the regulations governing how pbobpiers were imported to,osed in, and exported from
customs bonded warehouses werertjasive” and held that “stapgoperty taxes on goods stored
under bond in a customs warehouse [were] preenfgt€zbngress’s comphensive regulation of
customs duties.Id. at 154. But the Court ideroxalso said that its analysishtcGoldrick v. Gulf

Oil Corp., 309 U.S. 414 (1940), “applie[d] with full faet to the facts before it. 459 U.S. at 153.
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And McGoldrick rested much more on conflict-preaimp principles than field-preemption
principles. See McGoldrick309 U.S. at 427, 429 (finding that in allowing petroleum to be
imported into and exported from a custrbonded warehouse without payment of duties,
Congress intended “to enable American refinenméet foreign competition” and that a state tax
on the petroleum would cause Congrépatrpose” to “fail”). Moreover, inKerox the Court found
that a state tax on photocopiers stored customs bonded warehouse and destined for export
would undermine Congress’ goal in allowiting photocopiers to be stored duty fiéerox Corp,

459 U.S. at 153. Thugeroxalso arguably rested more oondlict-preemption principles than
field-preemption principles. At a minimum, it isiclear whether anyoart has held, as Ammex
suggests, that Congressional degon of customs bonded warehougeso pervasive that there
is no room for states to tax bonded goods for ex@irtR.J. Reynolds Tobacco Co. v. Durham
Cty., N.C, 479 U.S. 130, 149 & n.19 (1986) (findincgathregulations governing customs bonded
warehouses “while detailed, app&acontemplate some concurrastete regulation and, arguably,
even state taxation”And the primary case that Ammex ralien found that “the United States
Supreme Court has clearly hdltht the federal schemegrdating customs bonded warehouses
does not evince a congressional intent to preestiaypé regulation by ocpwying the entire field.”
Ammex, Inc. v. Dep’t of Treasyrg26 N.W.2d 755, 763 (Mich. Ct. App. 2006).

But even granting Ammex its premise, its conclusion does not necessarily follow. That is,
even if Congress has left noam for states to impose taxes goods stored in customs bonded
warehouses and destined for expirdoes not follow that there i®0 room for states to regulate
those goods. Ammex believes that venmer-Fuel Laws are even mangasive than a state tax,
but a state tax goes to the venre of Congress’ regulatiarf bonded warehouses. Congress has

specifically legislated that merchant may store goods at customs bonded warehouses and defer
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import duties until the goods are plagetb the stream of U.S. conarce or not pay them at all if
exported to foreign countr§geel9 U.S.C. § 1557(a)(1Xerox 459 U.S. at 150-51 & n.7. Because
Congress has clearly occupied the field of implaties on goods entef@to bonded warehouses,

it arguably follows that it has occupied theldi of taxes on goods st in bonded warehouses
and destined for export. Taxes ahdies are cousins. But regulatioms the quality or safety of
good, or a prohibition on one variatfgood, are more afield. So sipecause there is no room
for state taxes on goods stored in customs bon@dedhouses and destined for export, does not
mean that there is no room for Michigan’s Summer-Fuel Laws.

At oral argument, Ammex did not focus on thigortiori argument (i.e., state taxes are
field preempted and so more intrusive regutaiare field preempted). Instead, Ammex argued
that while there may be room for Michigda regulate certain aspects of customs bonded
warehouses, Congress had completely regulatedethef goods that may be sold at a customs
bonded warehouse. In support of this claim, Ammex directed the CoAminttex, Inc. v. United
States 24 C.I.T. 851 (2000). Recall, in that case, tloei€of International Trade stated that “the
plain language of § 1557(a)(1) sho@engress’ intent that there baly two restrctions on the
type of dutiable merchandise that may barest or withdrawn from a bonded warehouse: (1)
perishable articles and (2) explosisebstances other than firecrackels.” at 854-55 (“[T]he
plain language of § 1557(a)(1) makes [diesel &red gasoline] eligible for sale from duty-free
stores.”).

The Court has effectively addressi&hmex’s preemption argument basedAmmex v.
United Statedn finding that the Summer-Fuel Laws do mdtinge on Congrss’ voice, this Court
found that because the Summer-Fuel Laws meegylated gasoline or dictated that Ammex sell

a variety of gasoline, they were not inconsisteith § 1557(a)(1). And, in responding to Ammex’s
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assertion that the Summer-Fuel Laws go further, that they prohibit #hsale of gasoline, the
Court found that the constitutionality of ti&mmer-Fuel Laws should not turn on Ammex’s
short-term supply problem. Accangly, even if Congrss dictated which goods may be sold at a
duty-free store when it enacted 857(a)(1), the Court finds th&bngress left room for Michigan
to impose a volatility standard onsgdine sold at a duty-free store.

2.

That leaves Ammex’s claim that if the Summtuel Laws were enforced against Ammex,
it would frustrate Congress’ goals for duty-freeres. Ammex argues that if Wenk were permitted
to enforce the Summer-Fuel Laws against it, the “direct effect” woeltprecluding Ammex
from selling Canadian-compliant gasoline—which is the product naturally desired by customers
proceeding to Canada—during thevsuer months.” (R. 8, PID 8kee alsdR. 14, PID 258.)
“Therefore,” says Ammex, “th€ummer Fuel Requirements plairdtand as an obstacle to the
purposes of the federal customs law.” (R. 14, PID 2B8;alsdR. 8, PID 81.)

The Court disagrees. As discussed, in miiogg more formal and more comprehensive
regulation of duty-free stores, Corgs found that duty-free storegatted international travelers
to the United States and found tloatty-free stores provided reven(ie the form of concession
fees) to the stateSeePub. Law 100-418 (1988). And Congresaight to “encourage uniformity
and consistency of regulation of duty-free sales enterprisés.Further, via § 1557(a)(1),
Congress provided that duty-free stores may aey goods save for perishables and most
explosives. For essentially the same reasaastiie Summer-Fuel Laws do not infringe on what
Congress has said on behalf of the Nation onagter of foreign commerce, the Summer-Fuel
Laws do not frustrate Congress’ findings reigtio and objectives for duty-free stores. For each

of the past five years, Ammex has been abfmitchase large quantitiesgdisoline from a foreign
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supplier and sell large quantities of gasoline€Camadian travelers despite complying with the
Summer-Fuel Laws. And, as explained, thengwer-Fuel Laws do not prohibit Ammex from
selling any good. And, consistent with the pup®f customs bonded warehouses generally (as
opposed to duty-free stores specifically), tieeytainly do not prohib Ammex from selling any
good duty free and tax free. It is only in theaporary and uncommon circumstance where Ammex
does not have a foreign supply of 7.0 RVP gasothad,the Summer-Fuel Laws have the indirect
effect of prohibiting the sale of tax-free gasolateluty-free store. (Again, the Summer-Fuel Laws
apparently do not preclude Ammex from selling taxed gasdheel9 C.F.R. § 19.36(e)(2).) As
such, the Court finds that the Summer-Fuel Laaot frustrate Congress’ findings set out in
Public Law 100-418 or its objgee in enacting 8 1557(a)(1).

* x

In sum, Ammex is not likely to showhat federal laws governing customs bonded
warehouses are so pervasive that they left no foormn application oMichigan’s Summer-Fuel
Laws or that the Summer-Fuel Laws are an tatle” to Congress’ goslifor duty-free stores.

V.

Because Ammex is not likely to succeed anrtterits, the Court does not address the other
preliminary injunction factorsSee Cooper v. Honeywell Int'l, In@84 F.3d 612, 615 (6th Cir.
2018) (“[A] preliminary injunction issued whethere is simply no likelihood of success on the
merits must be reversed.” (internal quotation marks omitt€&iYjpole v. O’Connor 802 F.3d
783, 788 (6th Cir. 2015) (“Although no one factoc@ntrolling, a finding that there is simply no
likelihood of success on the merits is usually fatal.” (quowmnzales v. Nat'l Bd. of Med.

Examiners 225 F.3d 620, 625 (6th Cir. 2000)).
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VI.

For the reasons provided, Amr& motion for preliminary injunction (R. 8) is DENIED.

SO ORDERED.
s/Laurie J. Michelson
LAURIE J.MICHELSON
Dated: June 1, 2018 U.S. DISTRICT JUDGE

CERTIFICATE OF SERVICE

The undersigned certifies that the foregoinguioent was served upon counsel of record
and any unrepresented parties via the Co®TCF System to their respective email or First Class
U.S. mail addresses disclosed on th¢idéoof Electronic Filing on June 1, 2018.

s/Keisha Jackson
Case Manager
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