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Rgpfkpi"dghqtg"vjg"Eqwtv"ku"RnckpvkhhuÓ"oqvkqp"hqt"eqpfkvkqpcn"egtvkhkecvkqp"cpf"eqwtv"

crrtqxgf"pqvkeg"rwtuwcpv"vq"4;"W0U0E0"¸"438*d+0"*GEH"Pq0"3:0+""Rnckpvkhhu"oqxg"vjg"Eqwtv"

vq"eqpfkvkqpcnn{"egtvkh{"c"eqnngevkxg"cevkqp"hqt"wprckf"ycigu"wpfgt"¸"438*d+"qh"vjg"HNUC"

cpf"crrtqxg"egtvckp"pqvkeg"rtqegfwtgu0""Fghgpfcpv"qrrqugu"eqpfkvkqpcn"egtvkhkecvkqp0""Qp"

Oc{"2;."423;."vjg"Eqwtv"jgnf"c"jgctkpi"kp"eqppgevkqp"ykvj"vjg"oqvkqp0""Hqt"vjg"tgcuqpu"

ugv"hqtvj"dgnqy."vjg"Eqwtv"FGPKGU"RnckpvkhhuÓ"oqvkqp0""
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"

Vjku"ku"cp"cevkqp"hqt"wprckf"ycigu"dtqwijv"wpfgt"vjg"Hckt"Ncdqt"Uvcpfctfu"Cev"cpf"

hkngf"cu"c"rwvcvkxg"eqnngevkxg"cevkqp0""Rnckpvkhhu"ctg"dctvgpfgtu"cv"vjg"Dwhhcnq"Yknf"Ykpiu"

tguvcwtcpv" nqecvgf" cv" 343:"Tcpfqnrj"Uvtggv."Fgvtqkv."Okejkicp" 6:4480" " Gcej"DYY" ku"

kpfgrgpfgpvn{"qypgf"qt"nqecnn{"qrgtcvgf0""Fghgpfcpv"COE"Fgvtqkv"Kpe0"ku"vjg"qypgt"qh"vjku"

rctvkewnct"Dwhhcnq"Yknf"Ykpiu0""Rnckpvkhhu"ctg"dqvj"gornq{ggu"qh"COE"Fgvtqkv0""
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Cu"dctvgpfgtu."Rnckpvkhhu"ctg"rckf"cp"jqwtn{"ycig"tcvg"yjkej"ku"dgnqy"vjg"okpkowo"

ycig."rnwu"c"vkr"etgfkv0""Rnckpvkhhu"cnngig"vjcv"vjg{"cpf"cnn"dctvgpfgtu"cv"vjku"rctvkewnct"DYY"

urgpf" kp"gzeguu"qh" vygpv{"rgtegpv"qh" vjgkt" vkog"rgthqtokpi"wpvkrrgf"engcpkpi"fwvkgu" kp"

cffkvkqp"vq"rgthqtokpi"vjgkt"vkrrgf"fwvkgu"cu"dctvgpfgtu0""Rnckpvkhhu"cuugtv"vjcv"vjg"HNUC"

rtqjkdkvu"Fghgpfcpv"htqo"vcmkpi"c"vkr"etgfkv"cpf"rc{kpi"Rnckpvkhhu"uwd/okpkowo"ycigu"hqt"

vjku" wpvkrrgf" engcpkpi"yqtm0" " Vjg" hqewu" qh" RnckpvkhhuÓ" encko" ku" vjcv" vjg{" cpf" vjg" qvjgt"

dctvgpfgtu" urgpf" c" ukipkhkecpv" coqwpv" qh" vkogÏkp" gzeguu" qh" vygpv{" rgtegpv" qh" vjgkt"

ujkhvuÏycujkpi"fkujgu"cpf"rgthqtokpi"qvjgt"vcumu"vjcv"vjg{"eqpvgpf"ctg"pqv"rctv"qh"vjgkt"

vkrrgf" fwvkgu0" " Rnckpvkhhu" cnngig" vjcv" Fghgpfcpv" kp" guugpeg" tgswktgu" cnn" dctvgpfgtu" vq"

rgthqto"vjg"fwvkgu"qh"dqvj"dctvgpfgtu"cpf"lcpkvqtu0""Rnckpvkhhu"encko"vjcv"FghgpfcpvÓu"hcknwtg"

vq"rc{" kvu"dctvgpfgtu"c"okpkowo"ycig"ykvjqwv" tgn{kpi"qp" vjg" vkr" etgfkv" hqt" rgthqtokpi"

wpvkrrgf"vcumu"xkqncvgu"vjg"HNUC0""Cu"uwej."Rnckpvkhhu"uggm"c"eqpfkvkqpcn"egtvkhkecvkqp"qh"c"

eqnngevkxg"cevkqp"qp"dgjcnh"qh"cnn"gornq{ggu"qh"Fghgpfcpv"COE"Fgvtqkv"yjq"yqtmgf"cu"

dctvgpfgtu"cv"FghgpfcpvÓu"DYY"nqecvkqp"kp"vjg"rcuv"vjtgg"{gctu0"""

" Qp" Lwpg" 43." 423:." Rnckpvkhhu" hkngf" vjgkt" qtkikpcn" eqornckpv" kpkvkcvkpi" vjku" rwvcvkxg"

eqnngevkxg"cevkqp0""RnckpvkhhuÓ"qtkikpcn"eqornckpv"pcogf"Fkxgtukhkgf"Tguvcwtcpv"Jqnfkpiu"cu"

vjg"fghgpfcpv03""Dgecwug"Fghgpfcpv"COE"Fgvtqkv."cpf"pqv"FTJ."ku"RnckpvkhhuÓ"gornq{gt."

vjg"rctvkgu"uvkrwncvgf"vq"fkuokuukpi"FTJ"htqo"vjku"cevkqp"cpf"uwduvkvwvkpi"COE"Fgvtqkv"cu"

vjg"fghgpfcpv0""Qp"Cwiwuv"37."423:."vjg"Eqwtv"jgnf"cp"kpkvkcn"uejgfwnkpi"eqphgtgpeg"cpf"

qtfgtgf"vjg"rctvkgu"vq"eqpfwev"nkokvgf"fkueqxgt{"tgncvkpi"vq"eqpfkvkqpcn"egtvkhkecvkqp0""Vjg"

rctvkgu"eqpfwevgf"uqog"fqewogpv"fkueqxgt{." kpenwfkpi"gzejcpikpi"kpvgttqicvqtkgu."dwv"

pq"fgrqukvkqpu"jcxg"dggp" vcmgp0" "Qp"Hgdtwct{"49." 423;"Rnckpvkhhu" hkngf" vjgkt" tgpgygf"

""""""""""""""""""""""""""""""""""""""""""""""""""""""""""""
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oqvkqp" hqt" eqpfkvkqpcn" egtvkhkecvkqp0" " Qp" Octej" 23." 423;." Rnckpvkhhu" hkngf" cp" cogpfgf"

xgtukqp"qh"vjgkt"oqvkqp"hqt"eqpfkvkqpcn"egtvkhkecvkqp."yjkej"ku"ewttgpvn{"rgpfkpi"dghqtg"vjg"

Eqwtv0""

KK0" Uvcpfctf""

Ugevkqp"438*d+"qh"vjg"HNUC"rgtokvu"kpfkxkfwcnu"vq"uwg"qp"Ðvjgkt"qyp"dgjcnh"cpf"hqt"

Òukoknctn{"ukvwcvgfÓ"rgtuqpu0Ñ"Comer v. Wal-Mart Stores, Inc.."676"H05f"766."768"*8vj"Ekt0"

4228+0""Kp"qtfgt"vq"rtqeggf"cu"c"Ðeqnngevkxg"cevkqp.Ñ"vjg"rnckpvkhhu"owuv"dg"cevwcnn{"ukoknctn{/

ukvwcvgf"cpf"cnn"rnckpvkhhu"owuv"chhktocvkxgn{"qrv"kpvq"vjg"nkvkicvkqp0"Id."*ekvkpi"4;"W0U0E0"¸"

438*d+"cpf"Hoffman-La Roche, Inc. v. Sperling."6;5"W0U0"387."389/8:"*3;:;++0""Vjku"ku"kp"

eqpvtcuv"vq"Ðvjg"qrv/qwv"crrtqcej"wvknk¦gf"kp"encuu"cevkqpu"wpfgt"Hgf0"T0"Ekx0"R0"450Ñ"Id."

Vtcfkvkqpcnn{."eqwtvu"kp"vjg"Ukzvj"Ektewkv"hqnnqy"c"vyq/uvcig"egtvkhkecvkqp"rtqeguu"vq"

fgvgtokpg"yjgvjgt"c"rtqrqugf"itqwr"qh"rnckpvkhhu"ku"Ðukoknctn{"ukvwcvgfÑ"hqt"vjg"rwtrqugu"

qh"vjg"uvcvwvg)u"tgswktgogpvu0"See Comer."676"H05f"cv"7680""Vjg"hktuv."qt"ÐpqvkegÑ"uvcig."

vcmgu"rnceg"cv"vjg"dgikppkpi"qh"fkueqxgt{"ykvj"c"hqewu"qp"fgvgtokpkpi"yjgvjgt"vjgtg"ctg"

rncwukdng"itqwpfu"hqt"vjg"rnckpvkhhu)"enckou0"Id.""Kh"uq."vjg"rnckpvkhhu"ctg"rgtokvvgf"vq"uqnkekv"

qrv/kp"pqvkegu."wpfgt"eqwtv"uwrgtxkukqp."vq"rqvgpvkcn"rnckpvkhhu"uwej"cu"ewttgpv"cpf"hqtogt"

gornq{ggu"qh"vjg"fghgpfcpv0"Id. "Vjg"ugeqpf"uvcig"qeewtu"chvgt"Ðcnn"qh"vjg"qrv/kp"hqtou"

jcxg"dggp"tgegkxgf"cpf"fkueqxgt{"jcu"eqpenwfgf0Ñ Id."

Vjg" hktuv" uvcig" ku" Ðhcktn{" ngpkgpv.Ñ" igpgtcnn{" tgswktkpi" qpn{" vjcv" rnckpvkhhu" ujqy" c"

eqnqtcdng"dcuku"hqt"vjgkt"encko"vjcv"c"encuu"qh"ukoknctn{"ukvwcvgf"rnckpvkhhu"gzkuvu0"White v. 

MPW Indus. Serv., Inc.."458"H0T0F0"585."588/89"*G0F0"Vgpp0"4228+="Olivo v. GMAC Mortg. 

Corp.."596"H0Uwrr04f"767."76:"*G0F0"Okej0"4226+0""Uqog"fkuvtkev"eqwtvu"kp"vjg"Ukzvj"Ektewkv"

jcxg"jgnf"vjcv"vjku"dwtfgp"ecp"dg"ogv"uqngn{"wrqp"cnngicvkqpu"kp"vjg"eqornckpv."Belcher

v. Shoney's, Inc..";49"H0"Uwrr0"46;."473"*O0F0"Vgpp0"3;;8+"*ekvcvkqp"qokvvgf+."yjkng"qvjgtu"



ヴ"
"

jcxg"tgswktgf"c"Ðoqfguv"hcevwcn"ujqykpi0Ñ"Pritchard v. Dent Wizard Int'l Corp.."432"H0T0F0"

7;3."7;7/;8"*U0F0"Qjkq"4224+"*swqvcvkqp"cpf"ekvcvkqp"qokvvgf+0"

Qp"vjg"qvjgt"jcpf."vjg"ugeqpf/uvcig"tgxkgy"ku"wpfgtuvcpfcdn{"oqtg"uvtkpigpv"cu"

kv"qeewtu"chvgt"vjg"tgegkrv"qh"eqorngvgf"qrv/kp"pqvkegu"cpf"eqorngvgf"fkueqxgt{0"Comer."

676"H05f"cv"7690""Kp"fgvgtokpkpi"yjgvjgt"vjg"encuu"ogodgtu"ctg"ukoknctn{"ukvwcvgf"cv"vjg"

ugeqpf"uvcig."eqwtvu"igpgtcnn{"eqpukfgt<"*3+"vjg"hcevwcn"cpf"gornq{ogpv"ugvvkpiu"qh"vjg"

kpfkxkfwcn"rnckpvkhhu="*4+"vjg"nkmgn{"fghgpugu"vjcv"crrgct"vq"dg"kpfkxkfwcn"vq"gcej"rnckpvkhh="

cpf" *5+" vjg" fgitgg" qh" hcktpguu" cpf" vjg" rtqegfwtcn" korcev" qh" tguqnxkpi" vjg" enckou"

eqnngevkxgn{0"See Knispel v. Chrysler Grp. LLC."Pq0"33/33::8."4234"YN"775944."cv" ,5"

*G0F0" Okej0" Hgd0" 43." 4234+0" " Cv" vjku" ncvgt" uvcig." vjg" fkuvtkev" eqwtv" jcu" owej" oqtg"

kphqtocvkqp"wrqp"yjkej"vq"ocmg"vjcv"fgekukqp"cpf"kv"gornq{u"c"uvtkevgt"uvcpfctf0"Id.""Vjg"

cpcn{uku"cv"vjg"ugeqpf"uvcig"ku"oqtg"cmkp"vq"encuu"egtvkhkecvkqp"wpfgt"Hgf0"T0"Ekx0"R0"45."

dwv"vjg"Ukzvj"Ektewkv"jcu"uvcvgf"vjcv"kv"kpxqnxgu"c"nguu"uvtkpigpv"etkvgtkc"vjcp"Twng"450"See

O'Brien v. Ed Donnelly Enterprises, Inc.."797"H05f"789."7:6"*8vj"Ekt0"422;+."abrogated on 

other grounds by"Campbell-Ewald Co. v. Gomez." 358"U0"Ev0" 885." 3;5" N0"Gf0" 4f" 793"

*4238+0"

Jqygxgt." yjgp" vjg" rctvkgu" ctg" chhqtfgf" vjg" qrrqtvwpkv{" vq" eqpfwev" fkueqxgt{"

dghqtg"uggmkpi"eqpfkvkqpcn"egtvkhkecvkqp."uwej"cu"kp"vjg"ecug"dghqtg"vjku"Eqwtv."eqwtvu"jcxg"

gornq{gf" fkhhgtgpv" crrtqcejgu" kp" fgekfkpi" oqvkqpu" hqt" eqpfkvkqpcn" egtvkhkecvkqp0" See 

Creely v. HCR ManorCare, Inc.."9:;"H0"Uwrr0"4f":3;.":45"*P0F0"Qjkq"4233+"*fkuewuukpi"

vjg"Ðfkhhkewnv"vkogÑ"eqwtvu"jcxg"jcf"cvvgorvkpi"vq"etchv"cp"kpvgtogfkcvg."qt"j{dtkf."uvcpfctf"

vjcv"hcnnu"dgvyggp"vjg"ngpkgpv"hktuv/uvcig"cpf"vjg"uvtkev"ugeqpf"uvcig"tgxkgy+0""Vjg"oclqtkv{"

qh"fkuvtkev"eqwtvu"kp"vjg"Ukzvj"Ektewkv"jcxg"crrnkgf"c"ÐjgkijvgpgfÑ"qt"Ðoqtg"tguvtkevkxgÑ"ÎÎ"
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dwv" pqv" uvtkpigpv" ÎÎ" uvcpfctf." yjkej" ku" uqogvkogu" tghgttgf" vq" cu" vjg" Ðoqfguv/rnwuÑ"

uvcpfctf0"See, e.g., Swinney v. Amcomm Telecommunications, Inc0."Pq0"34/34;47."4235"

YN" 6729;3;." cv" ,5" *G0F0"Okej0" Cwi0" 45." 4235+="Wheeler v. City of Detroit." 4234"YN"

333;522."cv",5"*G0F0"Okej0"Crt0"5."4234+="Neff v. U.S. Xpress, Inc.."4235"YN"669;29:."cv"

,5"*U0F0"Qjkq"Cwi0"42."4235+="Lankford v. CWL Investments. LLC."4236"YN"5;783:6"cv"

,6"*G0F0"Okej0"Cwi0"35."4236+="Byers v. Care Transp.. Inc.."Pq0"35/EX/37396."4238"YN"

699354:."cv",5"*G0F0"Okej0"Ugrv0"36."4238+0""

Kp"Creely v. HCR ManorCare, Inc.."9:;"H0"Uwrr0"4f":3;"*P0F0"Qjkq"4233+."vjg"eqwtv"

fguetkdgf"vjg"tgswkukvg"ujqykpi"wpfgt"vjg"jgkijvgpgf"Ðoqfguv/rnwuÑ"uvcpfctf0"Id0"cv":48/

490""Wpfgt"vjku"Ðoqfguv/rnwuÑ"uvcpfctf."vjg"eqwtv"eqorctgu"vjg"cnngicvkqpu"ugv"hqtvj"kp"vjg"

rnckpvkhhu)" eqornckpv"ykvj" vjg" hcevwcn" tgeqtf" cuugodngf" vjtqwij"fkueqxgt{" vq" fgvgtokpg"

yjgvjgt" vjg"rnckpvkhhu"jcxg"ocfg"c"uwhhkekgpv"ujqykpi"dg{qpf" vjgkt"qtkikpcn"cnngicvkqpu"

vjcv"yqwnf"vgpf"vq"ocmg"kv"oqtg"nkmgn{"vjcv"c"encuu"qh"ukoknctn{"ukvwcvgf"gornq{ggu"gzkuvu0"

Id."cv":490""Kp"qvjgt"yqtfu."vjg"eqwtv"tgxkgyu"yjgvjgt"vjg"rnckpvkhhu"jcxg"Ðcfxcpegf"vjg"

dcnn" fqyp" vjg" hkgnfÑ" ÎÎ" ujqykpi" vjcv" kv" ku"oqtg" nkmgn{" vjcv" c"itqwr"qh" ukoknctn{" ukvwcvgf"

kpfkxkfwcnu"oc{"dg"wpeqxgtgf"d{"uqnkekvkpi"qrv/kp"rnckpvkhhu0"Id.  ÐRnckpvkhhu"pggf"pqv"jcxg"

oqxgf"vjg"dcnn"hct"fqyp"vjg"hkgnf."dwv"vjg{"pggf"vq"jcxg"ujqyp"uqog"rtqitguu"cu"c"tguwnv"

qh"vjg"fkueqxgt{"cu"ogcuwtgf"cickpuv"vjg"qtkikpcn"cnngicvkqpu"cpf"fghgpugu0Ñ"Id0""ÐJqy"

owej"rtqitguu"Rnckpvkhhu"jcxg"ocfg"yknn"dg"eqpukfgtgf"kp"eqplwpevkqp"ykvj"Fghgpfcpv)u"

gxkfgpeg" cpf" kp" vjg" eqpvgzv" qh" Rnckpvkhhu)" wpujkhvkpi" dwtfgp" vq" rtqxg" vjgkt" enckou0Ñ" Id.""

Jqygxgt." vjg" Eqwtv" yknn" pqv" ygkij" vjg" tgncvkxg" ogtkvu" qh" vjg" rctvkgu)" enckou" cv" vjku"

eqpfkvkqpcn"egtvkhkecvkqp"uvcig0"Id.""ÐC"hwnn"cpf"eqorngvg"ogtkvu"tgxkgy"ku"dguv"rtgugtxgf"hqt"

vjg"fgvckngf"cpf"uvtkev"tgxkgy"eqpfwevgf"cv"uvcig"vyq0Ñ"Id."
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Fghgpfcpv"wtigu"vjg"Eqwtv"vq"crrn{"vjg"oqfguv/rnwu"uvcpfctf"jgtg"dgecwug"vjg"

rctvkgu"gpicigf" kp"fkueqxgt{0" "Yjkng"pgkvjgt"rctv{"rtqxkfgu"ukipkhkecpv"fgvckn"cdqwv" vjg"

uvcvwu"qh"fkueqxgt{"kp"vjku"ecug."kv"ku"engct"vjcv"vjg"rctvkgu"eqpfwevgf"uqog"fkueqxgt{0""Kp"

cffkvkqp."vjg"rctvkgu"ygtg"chhqtfgf"cnoquv"ukz"oqpvju"vq"eqpfwev"fkueqxgt{"tgncvgf"vq"vjg"

kuuwg"qh"eqpfkvkqpcn"egtvkhkecvkqp0""Dcugf"qp"vjg"tgeqtf"dghqtg"vjg"Eqwtv"cpf"vjg"uvcvgogpvu"

qh"eqwpugn"cv"vjg"jgctkpi."vjg"Eqwtv"hkpfu"vjg"rctvkgu"jcf"cp"corng"qrrqtvwpkv{"vq"qdvckp"

uwduvcpvkcn"kphqtocvkqp"cdqwv"FghgpfcpvÓu"rqnkekgu"cpf"rtqegfwtgu"cpf"RnckpvkhhuÓ"enckou0""

Ceeqtfkpin{." vjg" Eqwtv" yknn" gornq{" vjg" oqfguv/rnwu" uvcpfctf" cpf" fgvgtokpg" yjgvjgt"

Rnckpvkhhu"Ðcfxcpegf"vjg"dcnn"fqyp"vjg"hkgnf0Ñ""Vjg"Eqwtv"yknn"eqpukfgt"yjgvjgt"Rnckpvkhhu"

rtqfwegf"uqog"gxkfgpeg"kpfkecvkpi"vjg{"cpf"rqvgpvkcn"enckocpvu"ctg"ukoknctn{"ukvwcvgf"cu"

xkevkou"qh"c"eqooqp"rncp"qt"rqnke{"vjcv"xkqncvgf"vjg"HNUC0""""

KKK0" Cpcn{uku""

C0" Eqpfkvkqpcn"Egtvkhkecvkqp""

Vjg"HNUC"fqgu"pqv"fghkpg"Ðukoknctn{"ukvwcvgf0Ñ""Cpf"igpgtcnn{."rnckpvkhhu"owuv"ujqy"

Ðqpn{"vjcv"]vjgkt_"rqukvkqp"ku"ukoknct."pqv"kfgpvkecn."vq"vjg"rqukvkqpu"jgnf"d{"vjg"rwvcvkxg"encuu"

ogodgtu0Ñ"Comer."676"H05f"cv"768/690""Rnckpvkhhu"ecp"oggv"vjku"dwtfgp"d{"ujqykpi"vjcv"

Ðvjg{"cpf"rqvgpvkcn"rnckpvkhhu"vqigvjgt"ygtg"xkevkou"qh"c"eqooqp"rqnke{"qt"rncp"vjcv"xkqncvgf"

vjg"ncy0Ñ"Id."cv"7:70""ÐUjqykpi"c"wpkhkgf"rqnke{"qh"xkqncvkqpu"ku"pqv"tgswktgf."vjqwij0Ñ"Id."cv"

7:60""Rnckpvkhhu"ecp"cnuq"ujqy"vjgkt"enckou"ctg"Ðwpkhkgf"d{"eqooqp"vjgqtkgu"qh"fghgpfcpvÓu"

uvcvwvqt{"xkqncvkqpu."gxgp"kh"vjg"rtqqhu"qh"vjqug"vjgqtkgu"ctg"kpgxkvcdn{"kpfkxkfwcnk¦gf"cpf"

fkuvkpev0Ñ"Id."cv"7:70"

Jgtg."Rnckpvkhhu"cuugtv"vjg{"rtgugpv"uwhhkekgpv"gxkfgpeg"vq"guvcdnkuj"vjcv"vjg"rwvcvkxg"

encuu"ogodgtu"ctg"ukoknctn{"ukvwcvgf"gxgp"wpfgt"vjg"oqfguv/rnwu"uvcpfctf0""Rnckpvkhhu"tgn{"
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"

rtkoctkn{" qp" vjgkt" qyp" fgenctcvkqpu." yjkej" vjg{" encko" eqpvckp" uwduvcpvkcnn{" vjg" ucog"

cnngicvkqpu0""Kp"vjgkt"dtkghu."Rnckpvkhhu"uvcvg"vjgkt"fgenctcvkqpu"guvcdnkuj"vjcv<"*3+"vjg{"dqvj"

yqtmgf"cu"dctvgpfgtu"cv"COE"FgvtqkvÓu"Dwhhcnq"Yknf"Ykpiu"tguvcwtcpv="*4+"vjg{"urgpf"c"

ukipkhkecpv"rqtvkqp"qh"vjgkt"yqtm"yggm"rgthqtokpi"vcumu"wptgncvgf"vq"vjgkt"vkrrgf"qeewrcvkqp"

cu"dctvgpfgtu=" *5+" vjg{"ygtg"rckf"c"uwd/okpkowo"vkrrgf"ycig"tcvg" hqt" vjg"jqwtu" vjg{"

urgpv"kp"vjgkt"fwcn"lqdu"cu"dctvgpfgtu"cpf"lcpkvqtu="cpf"*6+"dcugf"qp"vjgkt"eqpxgtucvkqpu"

ykvj" cpf" qdugtxcvkqpu" qh" qvjgt" dctvgpfgtu." vjg{" jcf" rgtuqpcn" mpqyngfig" qh" qvjgt"

dctvgpfgtu"yjq"ygtg"cnngigfn{"tgswktgf"vq"yqtm"fwcn"lqdu"cu"dctvgpfgtu"cpf"lcpkvqtu."cpf"

vjcv" vjgug" qvjgt" dctvgpfgtu" ygtg" rckf" vjg" uwd/okpkowo" vkrrgf" ycig" tcvg" yjkng"

rgthqtokpi"vjgkt"pqp/vkrrgf"fwvkgu0"""

Kp"cffkvkqp"vq"vjgkt"qyp"fgenctcvkqpu."Rnckpvkhhu"uwdokv"vyq"qvjgt"rkgegu"qh"gxkfgpeg0""

Hktuv."Rnckpvkhhu"rtgugpv"vjg"chhkfcxkv"qh"Mt{uvcn"Yjkvg."c"jwocp"tguqwtegu"dwukpguu"rctvpgt"

hqt"Fkxgtukhkgf"Tguvcwtcpv"Jqnfkpiu."Kpe0."vq"guvcdnkuj"vjcv"COE"Fgvtqkv"ycu"tgurqpukdng"

hqt"ugvvkpi"kvu"qyp"engcpkpi"cpf"rc{"rqnkekgu"hqt"kvu"dctvgpfgtu0""Ugeqpf."Rnckpvkhhu"uwdokv"

DYY"engcpkpi" nkuvu" vjcv" vjg{" eqpvgpf" gxkfgpeg" wpkhqto" engcpkpi" rqnkekgu" vq"yjkej" cnn"

dctvgpfgtu"gornq{gf"d{"Fghgpfcpv"ctg"uwdlgev0""Rnckpvkhhu"ctiwg"vjku"gxkfgpeg"eqnngevkxgn{"

guvcdnkujgu"vjcv"cnn"dctvgpfgtu"gornq{gf"d{"Fghgpfcpv"ctg"uwdlgev"vq"vjg"ucog"engcpkpi"

cpf"rc{"rqnkekgu."cpf"vjgtghqtg"Rnckpvkhhu"ctg"ukoknctn{"ukvwcvgf"vq"vjg"rwvcvkxg"eqnngevkxg"

cevkqp"ogodgtu"hqt"vjg"rwtrqugu"qh"pqvkeg"rwtuwcpv"vq"4;"W0U0E0"¸"438*d+0"""

Fghgpfcpv" tckugu" c" pwodgt" qh" ctiwogpvu" cu" vq" yj{" Rnckpvkhhu" ctg" pqv" ukoknctn{"

ukvwcvgf" vq" vjg" rwvcvkxg" eqnngevkxg" cevkqp" ogodgtu0" " Oquv" rtqokpgpvn{." Fghgpfcpv"

eqpvgpfu"Rnckpvkhhu"ctg"pqv"ukoknctn{"ukvwcvgf"ykvj"qvjgt"dctvgpfgtu"dgecwug"vjgtg" ku"pq"

ykfgurtgcf" fkuetkokpcvqt{" rqnke{" qt" rncp" kp" rnceg0" " Fghgpfcpv" rqkpvu" qwv" vjcv" kvu" rc{"



Β"
"

rqnkekgu" tgswktg" dctvgpfgtu" vq" enqem/kp" cv" vjg" uvcpfctf" okpkowo" ycig" tcvg" yjgp"

rgthqtokpi"rtg/qrgpkpi"qt"rquv/enqukpi"wpvkrrgf"yqtm."cpf"vq"enqem/kp"cv"vjg"uwd/okpkowo"

ycig"tcvg"qpn{"yjgp"fqqtu"ctg"qrgp"cpf"vkrrgf"yqtm"ku"dgkpi"rgthqtogf0""Ceeqtfkpi"vq"

Fghgpfcpv."vjg"oclqtkv{"qh"vjg"cnngigf"wpvkrrgf"vcumu"kfgpvkhkgf"d{"Rnckpvkhhu"ctg"vcumu"vjcv"

ujqwnf"dg"rgthqtogf"cv"vjg"uvcpfctf"okpkowo"ycig"tcvg"wpfgt"FghgpfcpvÓu"rc{"rqnkekgu0""

Fghgpfcpv"cnuq"pqvgu"vjcv"kvu"ÐVkog"Tgeqtf"Rqnke{Ñ"rtqjkdkvu"gornq{ggu"htqo"rgthqtokpi"

Ðqhh" vjg" enqemÑ"yqtm" cpf" rtqxkfgu" c" rtqegfwtg" hqt" gornq{ggu" vq" cfftguu" cpf" tgegkxg"

tgkodwtugogpv"hqt"cp{"kortqrgt"rc{"fgfwevkqp."kpenwfkpi"ukvwcvkqpu"yjgtg"cp"gornq{gg"

ku"cumgf"vq"rgthqto"yqtm"qwvukfg"vjg"ueqrg"qh"fwvkgu"nkuvgf"qp"jku"qt"jgt"lqd"fguetkrvkqpu0""

Vq" vjku"gpf."Fghgpfcpv"uwdokvu" vkog" tgeqtfu" hqt"dqvj"Rnckpvkhhu"yjkej" tghngev" vjcv"gcej"

Rnckpvkhh"fkf"kp"hcev"enqem/kp"cv"okpkowo"ycig"hqt"cp"jqwt"qt"vyq"fwtkpi"vjgkt"tgurgevkxg"

ujkhvu0""

" RnckpvkhhuÓ"tgurqpug"qp"vjku"kuuwg"ku"uqogyjcv"owffngf0""Rnckpvkhhu"ctiwg"vjcv"vjg{"

pggf" pqv" guvcdnkuj" cp" cevwcn" fkuetkokpcvqt{" rqnke{" qt" rncp." dwv" tcvjgt" vjg{"owuv" qpn{"

guvcdnkuj" c" eqooqp" vjgqt{" qh" FghgpfcpvÓu" uvcvwvqt{" xkqncvkqpu0" " Dwv" Rnckpvkhhu" fq" pqv"

gzrtguun{"uvcvg"yjcv"vjg"eqooqp"vjgqt{"jgtg"yqwnf"dg0""Tgcfkpi"dgvyggp"vjg"nkpgu."cpf"

dcugf"qp"vjg"ctiwogpv"qh"eqwpugn"cv"vjg"jgctkpi."vjg"Eqwtv"kpvgtrtgvu"Rnckpvkhhu"ctiwogpv"

vq"dg"vjcv"pqvykvjuvcpfkpi"FghgpfcpvÓu"rqnke{"qh"rc{kpi"okpkowo"ycig"hqt"rtg/qrgpkpi"

cpf"rquv/enqukpi"fwvkgu."Rnckpvkhhu"ctg"tgswktgf"vq"rgthqto"pqp/vkrrgf"fwvkgu" vjtqwijqwv"

vjgkt"yqtmfc{."kp"cffkvkqp"vq"vjgkt"rtg/qrgpkpi"cpf"rquv/enqukpi"fwvkgu."yjkej"xkqncvgu"vjg"

HNUC0""Rnckpvkhhu"cnuq"crrgct"vq"dg"ctiwkpi"vjcv"gxgp"vjqwij"c"fwcn/ycig"rqnke{"oc{"gzkuv."

kv"ku"pqv"dgkpi"hqnnqygf"cu"c"igpgtcn"rtcevkeg"uwej"vjcv"dctvgpfgtu"fq"pqv"enqem/kp"cv"vjg"



Γ"
"

uvcpfctf"okpkowo"ycig"fwtkpi"vjg"rtg/qrgpkpi"qt"rquv/enqukpi"rgtkqfu"cu"kpuvtwevgf"d{"

FghgpfcpvÓu"ytkvvgp"rqnke{0"""

Vjku" ugeqpf" rqukvkqp." yjkng" pqv" fkuewuugf" kp" vjg" dtkghu." eqogu" htqo" RnckpvkhhuÓ"

fgenctcvkqpu"kp"yjkej"vjg{"fguetkdg"vjgkt"tgurgevkxg"wpfgtuvcpfkpi"qh"FghgpfcpvÓu"ytkvvgp"

rqnke{"qh"rc{kpi" vkrrgf"gornq{ggu" vjg"uvcpfctf"okpkowo"ycig" hqt"rgthqtokpi"xctkqwu"

engcpkpi"fwvkgu"fwtkpi"vjg"rtg/qrgpkpi"cpf"rquv/enqukpi"rgtkqfu0""Rnckpvkhh"Etquu"uvcvgu"

ujg" ku"cyctg" vjcv"Fghgpfcpv"jcu"c"rqnke{"qh"rc{kpi"cnn" ugtxgtu" vjg"uvcpfctf"okpkowo"

ycig"tcvg"hqt"vjgkt"qrgpkpi"fwvkgu."dwv"uvcvgu"ujg"fqgu"pqv"dgnkgxg"vjg"rqnke{"crrnkgu"vq"

dctvgpfgtu0" "Rnckpvkhh"Vjqocu"uvcvgu" vjcv"yjkng"dctvgpfgtu"wugf" vq" hqnnqy" vjg"rqnke{"qh"

enqemkpi/kp" cv" okpkowo" ycig" fwtkpi" enqukpi." kp" rtcevkeg." vjg{" pq" nqpigt" fq" dgecwug"

FghgpfcpvÓu"rc{"u{uvgo"tgswktgu"ocpcigt"crrtqxcn"vq"uykvej"vq"vjg"uvcpfctf"okpkowo"

ycig"tcvg"cpf"ocpcigtu"ctg"wuwcnn{"wpcxckncdng"vq"cuukuv"ykvj"vjku"ejcpig0""Vjwu"ykvj"

tgurgev"vq"vjg"rtg/qrgpkpi"cpf"rquv/enqukpi"engcpkpi"fwvkgu."RnckpvkhhuÓ"ecug"crrgctu"vq"

dg"rtgokugf"qp"c"fkueqppgev"dgvyggp"vjg"ytkvvgp"rqnke{"cpf"yjcv"jcrrgpu"kp"rtcevkeg0"""

Rnckpvkhhu."jqygxgt."rtgugpv"pq"fktgev"gxkfgpeg"qh" vjku"fkueqppgev0" " Kpuvgcf."vjg{"

tgn{"gpvktgn{"qp"ektewouvcpvkcn"gxkfgpeg"vq"uwiiguv"vjcv"Fghgpfcpv"cpf"kvu"ocpcigogpv"

eqpfqpgf"vjg"rtcevkeg"qh"kipqtkpi"kvu"ytkvvgp"rqnke{0""Hqt"gzcorng."Rnckpvkhh"Etquu"fguetkdgu"

vyq"rc{ejgemu"yjgtg"ujg"cnngigfn{"ycu"pqv"rckf"c"okpkowo"ycig"jqwtn{"tcvg0""Dwv"ujg"

fqgu"pqv"rtqxkfg"eqrkgu"qh"vjgug"rc{ejgemu."cpf"fqgu"pqv"uvcvg"yjgvjgt"ujg"yqtmgf"kp"

cp"qrgpkpi"qt"enqukpi"ujkhv"fwtkpi"vjcv"rc{"rgtkqf0""Rnckpvkhhu"cevwcnn{"fq"pqv"uwdokv"cp{"

fqewogpvcvkqp" tgictfkpi" vjgkt" rc{." qvjgt" vjcp" vjgkt" igpgtcnk¦gf" uvcvgogpvu" kp" vjgkt"

fgenctcvkqpu0" " Cpf" qvjgt" vjcp" vjku" cpgefqvcn" gxkfgpeg" cdqwv" Rnckpvkhh" EtquuÓu" qyp"

gzrgtkgpeg."pgkvjgt"Rnckpvkhh"rtgugpvu"cp{"eqorgvgpv"gxkfgpeg"qh"cp{"qvjgt"dctvgpfgt"pqv"



ヱヰ"
"

dgkpi"rckf"c"okpkowo"ycig"tcvg" hqt"jku"qt"jgt"qrgpkpi"qt"enqukpi"fwvkgu0" " Kp"eqpvtcuv."

Fghgpfcpv"rtqxkfgu"gxkfgpeg"tgdwvvkpi"RnckpvkhhuÓ"cnngicvkqpu"qh"cp"cetquu"vjg"dqctf"hcknwtg"

vq"hqnnqy"vjg"ytkvvgp"rqnke{0""Hqt"gzcorng."Fghgpfcpv"uwdokvu"vjg"chhkfcxkv"qh"Ycnv"Dctpgu."

cpqvjgt" DYY" dctvgpfgt." yjq" uvcvgu" vjcv" cnn" dctvgpfgtu" ctg" vtckpgf" qp" vjg" rqnke{" qh"

enqemkpi/kp"cv"okpkowo"ycig"hqt"qrgpkpi"cpf"enqukpi"fwvkgu."cpf"vjcv"cnn"dctvgpfgtu"fq"kp"

hcev"hqnnqy"vjg"rqnke{0""Fghgpfcpv"cnuq"uwdokvu"vkog"tgeqtfu"hqt"dqvj"Rnckpvkhhu."yjkej"ujqy"

Rnckpvkhhu"tqwvkpgn{"tgegkxgf"okpkowo"ycig"hqt"vjgkt"rtg/qrgpkpi"cpf"rquv/enqukpi"yqtm0""

Hqewukpi"qp"vjg"rtg/qrgpkpi"cpf"rquv/enqukpi"engcpkpi"fwvkgu."Fghgpfcpv"ctiwgu"

eqpfkvkqpcn" egtvkhkecvkqp" ku"pqv"rtqrgt"dgecwug"qh" vjg" kpfkxkfwcnk¦gf"pcvwtg"qh"RnckpvkhhuÓ"

enckou" cpf" vjgkt" hcknwtg" vq" guvcdnkuj" vjcv" cnn" dctvgpfgtu" yqtmkpi" cnn" ujkhvu" wpfgt" cnn"

ocpcigtu"cfjgtg"vq"cp"cnngigf"wpqhhkekcn"eqorcp{/ykfg"rqnke{"qh"xkqncvkpi"cp"qvjgtykug"

HNUC"eqornkcpv"rqnke{0""Fghgpfcpv"rqkpvu"vq"Pacheco v. Boar's Head Provisions Co.."893"

H0"Uwrr0"4f";79.";88"*Y0F0"Okej0"422;+"vq"uwrrqtv"kvu"rqukvkqp0""Kp"Pacheco."vjg"pcogf"

rnckpvkhhu" enckogf" vjg{" ygtg" xkevkou" qh" vjg" fghgpfcpvÓu" wpkhqto" rtcevkeg" qh" pqv" rc{kpi"

jqwtn{"gornq{ggu" hqt" vkog"urgpv"fqppkpi"cpf"fqhhkpi" vjgkt"rtqvgevkxg"gswkrogpv"cv" vjg"

uvctv"qh"vjgkt"ujkhv"cpf"dghqtg"cpf"chvgt"vjgkt"nwpej"dtgcmu"fgurkvg"vjg"gzkuvgpeg"qh"c"ytkvvgp"

rqnke{" vjcv"gzrtguun{" tgswktgf"rc{ogpv" hqt"cnn"fqppkpi"cpf"fqhhkpi" vkog0" Id. cv";840" " Kp"

cpcn{¦kpi" yjgvjgt" vjg" pcogf" rnckpvkhhu" ygtg" ukoknctn{" ukvwcvgf" vq" vjg" rwvcvkxg" encuu"

ogodgtu." vjg"eqwtv" eqpukfgtgf"yjgvjgt" vjgtg"ycu"cp{"gxkfgpeg"guvcdnkujkpi" vjcv" vjg"

fghgpfcpvÓu"eqooqp"qt"wpkhqto"rtcevkeg"ycu" vq"pqv" hqnnqy" kvu" hqtocn"ytkvvgp"rqnke{0" Id.""

Wnvkocvgn{." vjg" eqwtv" fgpkgf" eqpfkvkqpcn" egtvkhkecvkqp" hkpfkpi" vjcv" vjgtg" ycu" pq" fktgev"

gxkfgpeg"qh"c"rqnke{"qt"rtcevkeg"vq"kipqtg"vjg"eqorcp{Óu"ytkvvgp"rqnke{"cpf"vjcv"cp{"hcknwtgu"



ヱヱ"
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vq" hqnnqy" vjg"ytkvvgp" rqnke{"yqwnf" dg" wpkswg" vq" urgekhke" gornq{ggu." fgrctvogpvu." cpf"

uwrgtxkuqtu0"Id."cv";86/880"

Hqnnqykpi"Pacheco."Rnckpvkhhu"yqwnf"pqv"dg"gpvkvngf" vq"eqpfkvkqpcn"egtvkhkecvkqp"qh"

vjgkt" eqnngevkxg"cevkqp"dcugf"uqngn{"qp" vjg"wpvkrrgf"fwvkgu"rgthqtogf"fwtkpi" vjgkt" rtg/

qrgpkpi"cpf"rquv/enqukpi"ujkhvu0""Rnckpvkhhu"jcxg"pqv"Ðcfxcpegf"vjg"dcnn"fqyp"hkgnfÑ"ykvj"

tgurgev"vq"vjku"encko."cpf"vjg{"rtgugpv"pq"eqorgvgpv"gxkfgpeg"qh"cp{"ukoknctn{"ukvwcvgf"

gornq{ggu"yjq"hckn" vq"hqnnqy"FghgpfcpvÓu"ytkvvgp"rqnkekgu0""Rnckpvkhhu"cnuq"hckn"vq"rtgugpv"

cp{"eqorgvgpv"gxkfgpeg"qh"c"eqorcp{/ykfg"rqnke{"qh"kipqtkpi"FghgpfcpvÓu"ytkvvgp"rqnke{"

vjcv"crrnkgu"vq"cnn"dctvgpfgtu."cnn"ujkhvu."cpf"cnn"ocpcigtu0"See Pacheco."893"H0"Uwrr0"4f"

cv" ;84/880" See also Thompson v. Speedway SuperAmerica LLC." Pq0" 2:/EX/

3329*RLU1TNG+."422;"YN"35228;."cv",4"*F0"Okpp0"Lcp0"42."422;+"*fgp{kpi"eqpfkvkqpcn"

egtvkhkecvkqp"yjgtg"pcogf"rnckpvkhhu"hckngf"vq"guvcdnkuj"vjg"gzkuvgpeg"qh"c"rqnke{"vq"xkqncvg"

vjg"ytkvvgp"rqnke{+0"""

Dwv"RnckpvkhhuÓ"cnngicvkqpu"ctg"pqv"nkokvgf"vq"wpvkrrgf"fwvkgu"rgthqtogf"fwtkpi"vjg"

qrgpkpi"cpf"enqukpi"rgtkqfu"uwej"vjcv"rtqqh"qh"cp"wpqhhkekcn"rqnke{"qh"xkqncvkpi"FghgpfcpvÓu"

ytkvvgp"rqnke{"ku"pgeguuctkn{"tgswktgf"hqt"Rnckpvkhhu"vq"rtqeggf"ykvj"eqpfkvkqpcn"egtvkhkecvkqp"

qh"vjgkt"rtqrqugf"eqnngevkxg"cevkqp0""Cu"pqvgf."Rnckpvkhhu"cuugtv"oqtg"igpgtcnn{"vjcv"vjg{"

cpf"vjg"qvjgt"dctvgpfgtu"ctg"tgswktgf"vq"rgthqto"c"ukipkhkecpv"coqwpv"qh"wpvkrrgf"vcumu"

vjtqwijqwv"vjgkt"ujkhvu"yjkng"tgegkxkpi"c"vkrrgf"ycig0""Vjg"kuuwg"tgockpkpi"vjgp"ku"yjgvjgt"

Rnckpvkhhu"ctg"gpvkvngf" vq"eqpfkvkqpcn"egtvkhkecvkqp"qh" vjgkt"dtqcfgt"encko" vjcv"FghgpfcpvÓu"

dctvgpfgtu"urgpf"kp"gzeguu"qh"vygpv{"rgtegpv"qh"vjgkt"vkog"rgthqtokpi"wpvkrrgf"vcumu0""Kp"

qvjgt"yqtfu."vjg"Eqwtv"owuv"eqpukfgt"yjgvjgt"Rnckpvkhhu"ucvkuhkgf"vjgkt"oqfguv/rnwu"dwtfgp"

qh"guvcdnkujkpi"vjcv"vjg{"cpf"vjg"qvjgt"DYY"dctvgpfgtu"ctg"ukoknctn{"ukvwcvgf"uwej"vjcv"



ヱヲ"
"

vjg{"ctg"tgswktgf"vq"rgthqto"wpvkrrgf"vcumu"fwtkpi"qrgpkpi"jqwtu"yjkng"tgegkxkpi"c"vkrrgf"

ycig"rqvgpvkcnn{"kp"xkqncvkqp"qh"vjg"HNUC0""

Dcugf" qp" vjg" tgeqtf" dghqtg" vjg" Eqwtv." Rnckpvkhhu" hckn" vq" ucvkuh{" vjgkt" dwtfgp" qh"

rtqfwekpi"uqog"eqorgvgpv"gxkfgpeg"qh"qvjgt"ukoknctn{"ukvwcvgf"gornq{ggu0""Vjg"Eqwtv"

dgikpu" kvu" cpcn{uku" ykvj" vjg" gxkfgpeg" qdvckpgf" d{" Rnckpvkhhu" kp" fkueqxgt{" vq" fgvgtokpg"

yjgvjgt"vjg{"ocfg"Ðuqog"rtqitguu"cu"c"tguwnv"qh"vjg"fkueqxgt{"cu"ogcuwtgf"cickpuv"vjg"

qtkikpcn" cnngicvkqpu" cpf" fghgpugu0Ñ" "See Creely." 9:;" H0" Uwrr0" 4f" cv" :490" " Cu" pqvgf."

Rnckpvkhhu"uwdokv"vyq"rkgegu"qh"gxkfgpeg"qdvckpgf"kp"fkueqxgt{<"*3+"vjg"chhkfcxkv"qh"Mt{uvcn"

Yjkvg." cpf" *4+" vjg" DYY" engcpkpi" nkuvu0" " Vjg"Eqwtv" citggu"ykvj" Rnckpvkhhu" vjcv" Mt{uvcn"

YjkvgÓu"chhkfcxkv"guvcdnkujgu"Fghgpfcpv"ycu"tgurqpukdng"hqt"ugvvkpi"kvu"qyp"engcpkpi"cpf"

rc{"rqnkekgu0""Dwv"vjg"fgenctcvkqp"fqgu"pqv"guvcdnkuj"vjcv"cnn"dctvgpfgtu"yqtmkpi"cnn"ujkhvu"

wpfgt" cnn" ocpcigtu" cv" vjku" rctvkewnct" DYY" ygtg" uwdlgevgf" vq" vjg" ucog" engcpkpi"

tgurqpukdknkvkgu0""Kv"cnuq"fqgu"pqv"guvcdnkuj"vjg"gzkuvgpeg"qh"c"rqnke{"vjcv"xkqncvgu"vjg"HNUC0""

Mt{uvcn" YjkvgÓu" chhkfcxkv." d{" kvugnh." fqgu" pqv" rtqxkfg" gxkfgpeg" vjcv" qvjgt" dctvgpfgtu"

gornq{gf"d{"Fghgpfcpv"ctg"uwdlgev" vq" vjg"ucog"HNUC"xkqncvkpi"rqnkekgu"cpf"rtcevkegu"

cnngigf"d{"Rnckpvkhhu0""

Vjg" DYY" engcpkpi" nkuvu" nkmgykug" fq" pqv" guvcdnkuj" vjcv" qvjgt" dctvgpfgtu" ctg"

tgswktgf"vq"rgthqto"wpvkrrgf"yqtm"vjtqwijqwv"vjgkt"ujkhv"yjkng"dgkpi"rckf"c"vkrrgf"ycig"

kp"xkqncvkqp"qh"vjg"HNUC0""Cu"cp"kpkvkcn"ocvvgt."vjgtg"ku"pq"kpfkecvkqp"vjg"engcpkpi"nkuvu"ygtg"

cevwcnn{"wvknk¦gf"d{"Fghgpfcpv0""Vjg"nkuvu"fq"pqv"tghgtgpeg"Fghgpfcpv"qt"kvu"urgekhke"nqecvkqp"

cpf"vjgtg"ku"pq"vguvkoqp{"d{"Rnckpvkhhu."qt"cp{"gornq{gg."vjcv"vjg"nkuvu"ctg"cevwcnn{"wugf"

d{"Fghgpfcpv"qt"kvu"gornq{ggu0""Vjcv"gcej"DYY"nqecvkqp"ku"tgurqpukdng"hqt"guvcdnkujkpi"

kvu" qyp" engcpkpi" cpf" rc{" rqnkekgu" etgcvgu" cffkvkqpcn" swguvkqpu" cu" vq" yjgvjgt" vjg"
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dctvgpfgtu" gornq{gf" d{" Fghgpfcpv" wugf" qt" hqnnqygf" vjgug" igpgtke" engcpkpi" nkuvu0""

Oqtgqxgt."vjg"nkuvu"fq"pqv"uwrrqtv"vjg"cnngicvkqp"vjcv"qvjgt"dctvgpfgtu"rgthqtogf"wpvkrrgf"

engcpkpi"vcumu"cv"c"vkrrgf"rc{"tcvg"kp"xkqncvkqp"qh"vjg"HNUC0""Hqt"gzcorng."Gzjkdkv"J"uvcvgu"

vjg"engcpkpi" vcumu"ctg" Ðrgthqtogf"d{" vjg"pqp/vkrrgf"gornq{gg"QT"c"dctvgpfgt1ugtxgt"

rckf" okpkowo" ycig0Ñ" " Vjg" nkuvu" fq" pqv" guvcdnkuj" vjcv" qvjgt" dctvgpfgtu" gornq{gf" d{"

Fghgpfcpv" ctg" tgswktgf" vq" urgpf" oqtg" vjcp" vygpv{" rgtegpv" qh" vjgkt" vkog" rgthqtokpi"

wpvkrrgf"vcumu"cv"c"vkrrgf"tcvg"kp"xkqncvkqp"qh"vjg"HNUC0""

Gxgp"wpfgt"vjg"oqtg"ngpkgpv."rtg/fkueqxgt{."uvcpfctf."Rnckpvkhhu"hckn"vq"ucvkuh{"vjgkt"

dwtfgp" vq" rtqfweg" c" oqfguv" coqwpv" qh" gxkfgpeg" qh" ukoknctn{" ukvwcvgf" gornq{ggu0""

Rnckpvkhhu"tgn{"rtkoctkn{"qp"vjgkt"qyp"fgenctcvkqpu"cu"gxkfgpeg"qh"qvjgt"ukoknctn{"ukvwcvgf"

gornq{ggu0""Vjg"Eqwtv"cempqyngfigu"vjcv"qpg"qt"vyq"fgenctcvkqpu"oc{"dg"uwhhkekgpv"vq"

uwrrqtv"eqpfkvkqpcn"egtvkhkecvkqp"kp"uqog"ecugu."dwv"jgtg."RnckpvkhhuÓ"fgenctcvkqpu"ctg"pqv0""

RnckpvkhhuÓ" fgenctcvkqpu" eqpvckp" c" pwodgt" qh" vgejpkecn" fghkekgpekgu0" " Dqvj"

fgenctcvkqpu"ygtg"gzgewvgf"dghqtg"vjg"hknkpi"qh"vjku" ncyuwkv."ctg"pqv"dcugf"qp"gxkfgpeg"

qdvckpgf" kp"fkueqxgt{."cpf"ecppqv"dg"eqpukfgtgf"cu"gxkfgpeg" vjcv" Ðcfxcpegu" vjg"dcnnÑ"

dg{qpf" vjg"qtkikpcn"cnngicvkqpu" kp" vjg"eqornckpv0" "Dqvj"fgenctcvkqpu"uvcvg"Rnckpvkhhu"ctg"

gornq{gf"d{"Fkxgtukhkgf"Tguvcwtcpv"Jqnfkpiu."Kpe0."cpf"fkuewuu"vjg"rqnkekgu"qh"Fkxgtukhkgf"

Tguvcwtcpv" Jqnfkpiu0" " Dwv" Fghgpfcpv" COE" Fgvtqkv." RnckpvkhhuÓ" cevwcn" gornq{gt." ycu"

uwduvkvwvgf"cu"fghgpfcpv"kp"vjku"ncyuwkv"hqt"Fkxgtukhkgf"Tguvcwtcpv"Jqnfkpiu."cpf"Rnckpvkhhu"

fq"pqv"gzrnckp"yj{"qt"jqy" vjku" hqtocn"uwduvkvwvkqp"cnuq"uqogjqy"cogpfu" vjgkt"uvcvgf"

vguvkoqp{0""Hkpcnn{."RnckpvkhhuÓ"wpuyqtp"fgenctcvkqpu"ctg"pqv"cfokuukdng"gxkfgpeg0""Wpfgt"

4:"W0U0E0"¸"3968."c"rctv{"oc{"wug"wpuyqtp"fgenctcvkqpu"kp"nkgw"qh"c"uyqtp"chhkfcxkv"kh"vjg"

fgenctcvkqp"ku<"*3+"kp"ytkvkpi."*4+"fcvgf."cpf"*5+"xgtkhkgu"vjcv"kvu"eqpvgpvu"ctg"Ðvtwg"wpfgt"
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rgpcnv{" qh" rgtlwt{0Ñ" 4:"W0U0E0" ¸" 39680" "Jgtg." pgkvjgt" fgenctcvkqp" eqpvckpu" vjg" rjtcug"

Ðwpfgt"rgpcnv{"qh"rgtlwt{Ñ0""See Bonds v. Cox."42"H05f"8;9."924"*8vj"Ekt0"3;;6+"*ÐWpuyqtp"

fgenctcvkqpu"ctg"rgtokvvgf" vq"dg"wugf"cu"gxkfgpeg"qpn{" kh" Òuwduetkdgf" 000"cu" vtwg"wpfgt"

rgpcnv{"qh"rgtlwt{"0000"Ò"Ñ+"*swqvkpi"4:"W0U0E0"¸"3968+0""Ikxgp"vjg"gzrnkekv"ncpiwcig"qh"vjg"

uvcvwvg."vjgug"vgejpkecnn{"fghkekgpv"fgenctcvkqpu"ctg"vgejpkecnn{"kortqrgt"hqt"eqpukfgtcvkqp"

d{"vjg"Eqwtv0""See Hogan v. Rent-A-Center, Inc.."44:"H0Uwrr04f":24.":28"p0":"*U0F0"Qjkq"

4224+0"

RnckpvkhhuÓ"fgenctcvkqpu"ctg"cnuq"uwduvcpvkxgn{"fghkekgpv0""RnckpvkhhuÓ"fgenctcvkqpu"fq"

pqv"guvcdnkuj" vjcv" vjg{"jcxg"rgtuqpcn"mpqyngfig"qh"qvjgt"ukoknctn{"ukvwcvgf"dctvgpfgtu"

gornq{gf"d{"Fghgpfcpv0""Eqpvtct{"vq"ctiwogpvu"ocfg"kp"vjgkt"dtkghu."vjg"fgenctcvkqpu"fq"

pqv"fguetkdg"cp{"eqpxgtucvkqpu"dgvyggp"Rnckpvkhhu"cpf"qvjgt"gornq{ggu"cdqwv"vjg"cnngigf"

rgthqtocpeg" qh" wpvkrrgf" yqtm" vjtqwijqwv" vjgkt" ujkhvu0" " Rnckpvkhhu" fq" pqv" rtqxkfg" cp{"

eqorgvgpv"gxkfgpeg"guvcdnkujkpi"vjcv"qvjgt"dctvgpfgtu"fq"pqv"hqnnqy"FghgpfcpvÓu"ytkvvgp"

rqnkekgu."cpf"Rnckpvkhhu"fq"pqv"rtqxkfg"cp{"eqorgvgpv"gxkfgpeg"fgoqpuvtcvkpi"vjcv"qvjgt"

dctvgpfgtu"urgpf"oqtg"vjcp"vygpv{"rgtegpv"qh"vjgkt"vkog"rgthqtokpi"wpvkrrgf"vcumu0""""

RnckpvkhhuÓ" fgenctcvkqpu" ukoknctn{" hckn" vq" guvcdnkuj" c" eqorcp{/ykfg"HNUC"xkqncvkpi"

rqnke{0""Cnvjqwij"vjg"Eqwtv"citggu"ykvj"Rnckpvkhhu"vjcv"vjg"gzkuvgpeg"qh"c"ytkvvgp"rqnke{"ku"

pqv"tgswktgf"vq"qdvckp"eqpfkvkqpcn"egtvkhkecvkqp."Rnckpvkhhu"owuv"uvknn"rtqfweg"uqog"gxkfgpeg"

vq"uwrrqtv"vjgkt"eqpvgpvkqp"vjcv"qvjgt"gornq{ggu"ctg"pqv"hqnnqykpi"FghgpfcpvÓu"rqnkekgu."qt"

vjcv"FghgpfcpvÓu"engcpkpi"rqnkekgu"xkqncvg"vjg"HNUC0""Dwv"Rnckpvkhhu"hckn"vq"rtqfweg"uwhhkekgpv"

etgfkdng"gxkfgpeg"qh"cp{"rqnke{"qt"rtcevkeg"kp"rnceg"vjcv"yqwnf"xkqncvg"vjg"HNUC0"""

Rnckpvkhhu" kfgpvkh{" c" pwodgt" qh" engcpkpi" vcumu" vjg{" eqpvgpf" eqpuvkvwvg" wpvkrrgf"

yqtm."dwv" vjg{"fq"pqv"urgekh{"yjkej" vcumu"ctg"rgthqtogf" kp" vjg"rtg/qrgpkpi"cpf"rquv/
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enqukpi"rgtkqfu"cpf"yjkej"vcumu"ctg"rgthqtogf"vjtqwijqwv"vjg"yqtmfc{"cv"c"vkrrgf"ycig0""

Cffkvkqpcnn{."RnckpvkhhuÓ"fgenctcvkqpu"fq"pqv"gzrnckp"yjgvjgt"gcej"dctvgpfgt"ku"tgswktgf"vq"

fgxqvg"vjg"fguetkdgf"vkog"cuuqekcvgf"ykvj"c"ikxgp"vcum."qt"yjgvjgt"vjg"vkog"cuetkdgf"vq"

c"urgekhke"vcum"ku"tghngevkxg"qh"vjg"eqnngevkxg"ghhqtv"qp"c"vcum."qt"vjg"coqwpv"qh"vkog"qpg"

dctvgpfgt"urgpfu"qp"vjg"vcum0""Hqt"gzcorng."Rnckpvkhh"Etquu"uvcvgu"fgvcknkpi"vjg"mgi"tqqo"

ku"c"yggmn{"vcum"vjcv"ujg."cpf"cnn"vjg"dctvgpfgtu"ctg"tgswktgf"vq"rgthqto0""Ujg"uc{u"vjku"

engcpkpi" vcum" ku"qpn{"rgthqtogf"qpeg"c"yggm"d{"dctvgpfgtu0" "Ujg"enckou"ujg"urgpfu"

7048'" qh" jgt" vkog" rgt" yggm." qt" 82"okpwvgu." qp" vjku" vcum0" " Dwv" Rnckpvkhh" Vjqocu" cnuq"

kpenwfgu"fgvcknkpi"vjg"mgi"tqqo"cu"qpg"qh"jgt"yggmn{"vcumu0""Cpf"FghgpfcpvÓu"ykvpguu."

Ycnv"Dctpgu."uvcvgu"jg"ku"vjg"qpn{"dctvgpfgt"tgurqpukdng"hqt"fgvcknkpi"vjg"mgi"tqqo0""Vjg"

fgenctcvkqpu"ctg"eqphnkevkpi0""Jqy"ku"kv"rquukdng"hqt"dqvj"Rnckpvkhhu."cpf"Dctpgu."cpf"cnn"qvjgt"

dctvgpfgtu"vq"gcej"urgpf"cp"jqwt"c"yggm"rgthqtokpi"c"vcum"vjcv"ku"qpn{"rgthqtogf"qpg"

vkog" kp"c"yggm" hqt"qpg"jqwtA" "Gxgp"cuuwokpi"cu" vtwg"RnckpvkhhuÓ" enckou" vjcv" vjg{"dqvj"

cevwcnn{"rgthqto"cnn"qh" vjg" vcumu" kfgpvkhkgf" kp" vjgkt"fgenctcvkqpu."Rnckpvkhhu"fq"pqv"uwdokv"

eqorgvgpv"gxkfgpeg"uwiiguvkpi" vjcv"qvjgt"dctvgpfgtu"cnuq"rgthqto" vjqug" vcumu"fwtkpi"

vjgkt"ujkhvu"yjkng"dgkpi"rckf"c"vkrrgf"ycig0"""

Rnckpvkhhu"cnuq"rtqxkfg"eqphnkevkpi"gzrncpcvkqpu"cdqwv"FghgpfcpvÓu"rc{"rqnke{"hqt"vjg"

rtg/qrgpkpi"cpf"rquv/enqukpi"rgtkqfu0" "Cu"fkuewuugf"cdqxg."Rnckpvkhh"Etquu"uvcvgu" vjcv"

ujg"ku"cyctg"Fghgpfcpv"jcu"c"rqnke{"qh"rc{kpi"cnn"ugtxgtu"okpkowo"ycig"hqt"vjgkt"qrgpkpi"

fwvkgu."dwv"uvcvgu"ujg"fqgu"pqv"dgnkgxg"vjg"rqnke{"crrnkgu"vq"dctvgpfgtu."cpf"ujg"jcu"pgxgt"

enqemgf/kp"cv"vjg"okpkowo"ycig"tcvg0""Rnckpvkhh"Vjqocu"uvcvgu"vjcv"yjkng"dctvgpfgtu"wugf"

vq"hqnnqy"vjg"rqnke{"qh"enqemkpi/kp"cv"okpkowo"ycig"fwtkpi"enqukpi." kp"rtcevkeg."vjg{"pq"

nqpigt" fq" dgecwug" FghgpfcpvÓu" rc{" u{uvgo" tgswktgu" ocpcigt" crrtqxcn" vq" uykvej" vq"
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okpkowo"ycig"rc{"cpf"ocpcigtu"ctg"wuwcnn{"wpcxckncdng"vq"cuukuv"ykvj"vjku"ejcpig0""Pqv"

qpn{" ctg" vjgug" vyq" uvcvgogpvu" kpeqpukuvgpv." dwv" vjg{" ctg" tghwvgf" d{" vjg" rc{" tgeqtfu"

uwdokvvgf"d{"Fghgpfcpv0""FghgpfcpvÓu"rc{tqnn"tgeqtfu"tghngev"vjcv"dqvj"Rnckpvkhhu"enqemgf/

kp"cu"okpkowo"ycig"gornq{ggu"fwtkpi"vjg"vkogu"vjg{"yqtmgf"cu"qrgpgtu"qt"enqugtu."cpf"

ygtg"rckf"dqvj"ecvgiqtkgu"qh"ycigu"hqt"c"ikxgp"yqtm"fc{0""Kp"cffkvkqp."kv"uggou"wpnkmgn{"

vjcv"vjgtg"yqwnf"dg"qvjgt"dctvgpfgtu"yjq"eqwnf"encko."nkmg"Rnckpvkhh"Etquu."vjcv"vjg{"ygtg"

wpcyctg"qh"vjg"fwcn"tcvg"rqnke{"ikxgp"vjcv"vjg"engcpkpi"ejgemnkuvu"uwdokvvgf"d{"Rnckpvkhhu"

gzrtguun{"uvcvg"vjg"engcpkpi"fwvkgu"ctg"vq"dg"rgthqtogf"cv"vjg"wpvkrrgf"uvcpfctf"okpkowo"

ycig"tcvg0"""

Ykvjqwv" tgictfu" vq" RnckpvkhhuÓ" etgfkdknkv{" qt" vjg" ogtkvu" qh" RnckpvkhhuÓ" cnngicvkqpu."

RnckpvkhhuÓ"eqpvtcfkevkpi"uvcvgogpvu"cpf"uwduvcpvkxgn{"fghkekgpv"gxkfgpeg"rtgxgpv"c"hkpfkpi"

vjcv"vjgtg"ctg"qvjgt"ukoknctn{"ukvwcvgf"gornq{ggu0""Rnckpvkhhu"ctg"eqttgev"vjcv"vjg"Eqwtv"fqgu"

pqv"fgvgtokpg"vjg"ogtkvu"qt" ngicnkv{"qh"FghgpfcpvÓu"rqnkekgu"cv" vjku"uvcig0""Dwv"Rnckpvkhhu"

owuv"uvknn"fq"oqtg"vjcp"uwdokv"eqpenwuqt{"cnngicvkqpu0"See"Langlands v. JK & T Wings, 

Inc.." Pq0" 37/35773." 4238" YN" 629576:." cv" ,6" *G0F0" Okej0" Cwi0" 3." 4238+" *fgp{kpi"

eqpfkvkqpcn"egtvkhkecvkqp" kp"pgctn{" kfgpvkecn"ecug"cpf"hkpfkpi" vjcv"eqpfkvkqpcn"egtvkhkecvkqp"

ycu"pqv"crrtqrtkcvg"dcugf"uqngn{"qp"fgenctcvkqpu"qh"vyq"gornq{ggu"eqpvckpkpi"eqpenwuqt{"

cnngicvkqpu+0""Dgecwug"Rnckpvkhhu"hckn"vq"ucvkuh{"vjgkt"oqfguv"dwtfgp"vq"rtqfweg"gxkfgpeg"qh"

ukoknctn{"ukvwcvgf"gornq{ggu"cpf"jcxg" hckngf" vq" Ðcfxcpeg" vjg"dcnn"fqyp" vjg" hkgnfÑ"ykvj"

tgurgev"vq"vjgkt"enckou"kp"cp{"ogcpkpihwn"yc{."RnckpvkhhuÓ"oqvkqp"hqt"eqpfkvkqpcn"egtvkhkecvkqp"

ku"fgpkgf0""Vjg"oqvkqp."jqygxgt."ku"fgpkgf"ykvjqwv"rtglwfkeg0""Kh"Rnckpvkhhu"qdvckp"uwhhkekgpv"

gxkfgpeg" kp" fkueqxgt{"ykvj" tgurgev" vq" vjgkt" qyp" enckou" vjcv"yqwnf" uwrrqtv" eqpfkvkqpcn"
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egtvkhkecvkqp." vjg" Eqwtv" yknn" eqpukfgt" gpvgtvckpkpi" c" tgpgygf" oqvkqp" hqt" eqpfkvkqpcn"

egtvkhkecvkqp"cv"vjcv"vkog0""

KX0" Eqpenwukqp"

Hqt"vjg"hqtgiqkpi"tgcuqpu."RnckpvkhhuÓ"oqvkqp"hqt"eqpfkvkqpcn"egtvkhkecvkqp"ku"FGPKGF0""

UQ"QTFGTGF0""

u1Pcpe{"I0"Gfowpfu"""""""""""""""""""""""""""""""""""""
Pcpe{"I0"Gfowpfu"
Wpkvgf"Uvcvgu"Fkuvtkev"Lwfig"

"

Fcvgf<""Lwpg"42."423;"

K"jgtgd{"egtvkh{"vjcv"c"eqr{"qh"vjg"hqtgiqkpi"fqewogpv"ycu"ugtxgf"wrqp"eqwpugn"qh"tgeqtf"
qp"Lwpg"42."423;."d{"gngevtqpke"cpf1qt"qtfkpct{"ockn0"

"

u1Nkuc"Dctvngvv""""""""""""""""""""""""""""""""""""""""""""""""
Ecug"Ocpcigt"

"


