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UNITED STATES DISTRICT COURT
EASTERN DISTRICTOF MICHIGAN
SOUTHERN DIVISION

WALTER EDWARD GREEN, #964255,
Petitioner,

CASENO. 2:18-CV-12689
V. HONORABLEPAUL D. BORMAN

WILLIS CHAPMAN,!

Respondent.
/

OPINION AND ORDER DENYING THE PETITION FOR A WRIT OF
HABEAS CORPUS, DENYING A CERTIFICATE OF APPEALABILITY,
AND DENYING LEAVE TO PROCEED IN FORMA PAUPERIS ON APPEAL

l. I ntroduction

This is a habeas case brought pursuant to 28 U.S.C. § 2254. Michigan prisoner
Walter Edward Green (“Petiiner”) was convicted of first-degree premeditated
murder, McH. Comp. LAWS § 750.316(1)(a), third-degrdkeeing or eluding a police

officer, MicH. Comp. LAws § 257.602a(3), ang@ossession of a firearm during the

petitioner is now confined at the Macomb @ational Facility in Lenox Township, Michigan
where Willis Chapman is the warde8eePetitioner’'s Offender ProfiléMichigan Department of
Corrections Offender Trackingformation System (“OTIS”),
http://mdocweb.state.mi.us/otis2profilgpa@mdocNumber=964255. Accordingly, the Court
hereby amends the caption for this case to reflect the proper respode?d. U.S.C. § 2243; 28
U.S.C. foll. § 2254, Rule 2(a); Fed. R. Civ. P. 81(a)(2).
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commission of a felony, MH. Comp. LAWS 8§ 750.227h, following a jury trial in the
Wayne County Circuit Court.He was sentenced to life imprisonment without the
possibility of parole on the mued conviction, a concurremerm of two to five years
imprisonment on the fleeing or eluding conwactj and a consecutiverm of two years
imprisonment on the felony firearm convanti in 2015. In his pleadings, Petitioner
raises claims concerning the sufficiencytloé evidence, the admission of other acts
evidence, and the conduct oétprosecutor. For the reasons set forth herein, the Court
denies the petition for a writ of habeas corpi$ie Court also denies a certificate of
appealability and denies Petitioner leav@toceed in forma pauperis on appeal.

I. Facts and Procedural History

Petitioner's convictions arise from his rades the driver in a fatal drive-by
shooting done by his friendHobsquad” Lloyd West, on September 11, 2013.
Petitioner was tried in a joint trial with etefendant West. The Michigan Court of
Appeals described the underlying facts, iahace presumed correct on habeas review,
see28 U.S.C. § 2254(e)(1YWagner v. Smith581 F.3d 410, 413 (6th Cir. 2009), as
follows:

This case arises from the drive-by shooting death of
Robert Carter. Carter's bhar, Kevin Lovely, testified
that he was in the family's living room when he heard six
gunshots in rapid succession. H@ outside and saw that
his brother was bleeding from his chest. Lovely recounted
that his brother stated lveas unable to breathe. Lovely

called an ambulance, but thdacided to take his brother
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to the hospital himself. On the way to the hospital, Carter
continued to state that he cdutot breathe, and, as they
arrived at the hospital, hiold Lovely that “Hobsquad
Lloyd” shot him. Carter diedt the hospital from a gunshot
wound to the chest.

People v. GregnNo. 328840, 2016 WL 6905927, *1 (MicCt. App. Nov. 22, 2016)
(unpublished).

Following his convictions and sentenciRgtitioner filed an appeal of right with
the Michigan Court of Appeals raising tekame claims presented on habeas review.
The court denied relief on those clairasd affirmed Petitioner's convictions and
sentencesld. at pp. 1-5. Petitioner filed an dation for leave to appeal with the
Michigan Supreme Court, which wdsnied in a standard orddPeople v. Greerb00
Mich. 1022, 896 N.W.2d 438 (2017).

Petitioner thereatfter filed his federableas petition raising the following claims:

l. The prosecution failed to presesuifficient evidence to establish his

identity as the driver involved ithhe shooting and failed to present
sufficient evidence that he actedtlwthe requisite intent to support
his first-degree murder convion as an aider and abettor.

[I.  The admission of other acts evidence involving another shooting

was improper and denied him due pissceDenial of right to a fair
trial. A recorded interview whitcontains exculpatory statements

by a co-defendants was included in his jury, but excluded from my
own.

[ll.  The prosecution engaged in misconduct by introducing the other
acts evidence, by attempting taroduce inadmissible hearsay and
commenting on it during closing arguments, and by admitting
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evidence about the theft of therassed in the shooting and the
cumulative effect of such aotis denied him due process.

Respondent has filed an answer to the hape&iion contending that it should be
denied because all of the ctes lack merit and the lastaim is also procedurally
defaulted.

[11. Standard of Review

The Antiterrorism and Effective @éh Penalty Act of 1996 (“AEDPA”),
codified at 28 U.S.C. 8§ 224k seq.sets forth the standardreiview that federal courts
must use when considering habeas petiftwoaght by prisonershallenging their state
court convictions. The AEDPArovides in relevant part:

An application for a writ of habeas corpus on behalf of a
person in custody pursuanttte judgment of a State court
shall not be granted with respect to any claim that was
adjudicated on the merits in State court proceedings unless
the adjudication of the claim--

(1) resulted in a decision that was contrary to, or
involved an unreasonable application of, clearly
established Federal law, aetermined by the Supreme

Court of the United States; or

(2) resulted in a decision that was based on an
unreasonable determination of the facts in light of the
evidence presented in tidate court proceeding.



28 U.S.C. 82254(d) (1996).

“A state court’s decision is ‘contrary'to. clearly established law if it ‘applies
a rule that contradicts the governing lawfeeth in [Supreme Court cases]’ or if it
‘confronts a set of facts thate materially indistinguisable from a decision of [the
Supreme] Court and nevertheless asivat a result differd from [that]
precedent.” Mitchell v. Esparza540 U.S. 12, 15-16 (2003) (per curiam) (quoting
Williams v. Tayloy 529 U.S. 362, 405-06 (2000¥ee alsdBell v. Cone535 U.S.
685, 694 (2002). “[T]heunreasonable application’qmg of 8§ 2254(d)(1) permits
a federal habeas court to ‘grant the wkithe state court identifies the correct
governing legal principle from [the SuprefCourt but unreasonably applies that
principle to the fact®f petitioner’'s case.”Wiggins v. Smith539 U.S. 510, 520
(2003) (quotingWilliams, 529 U.S. at 413)see alsoBell, 535 U.S. at 694.
However, “[i]n order for a fderal court find a state cdig application of [Supreme
Court] precedent ‘unreasonable,” the state court’'s decision must have been more
than incorrect or erroneous. The statourt’'s application must have been
‘objectively unreasonable.”Wiggins 539 U.S. at 520-21 (citations omittedge
alsoWilliams 529 U.S. at 409. The “AEDPA thusposes a ‘lghly deferential
standard for evaluating state-court rulingstl ‘demands that state-court decisions

be given the benefit of the doubt."Renico v. Leit559 U.S. 766, 773 (2010)



(quotingLindh, 521 U.S. at 333, n. AYoodford v. Viscott537 U.S. 19, 24 (2002)
(per curiam)).

A state court’s determination that claim lacks merit “precludes federal
habeas relief so long as ‘fairminded gisi could disagree’ on the correctness of the
state court’s decision.”Harrington v. Richter 562 U.S. 86, 101 (2011) (citing
Yarborough v. Alvarado541 U.S. 652, 664 (2004))The Supreme Court has
emphasized “that even a strong case for relief does not mean the state court’s
contrary conclusion was unreasonablé&d’ (citing Lockyer v. Andrade538 U.S.

63, 75 (2003)). Pursuant ® 2254(d), “a habeasoart must determine what
arguments or theories supported or auld have supported, the state court’s
decision; and then it must ask whether it is possible fairminded jurists could
disagree that those arguments or theoriesneonsistent with the holding in a prior
decision” of the Supreme Coutt. Thus, in order to obtaihabeas relief in federal
court, a state prisoner must show that $hate court’s rejection of his claim “was
so lacking in justification that there wan error well undersdd and comprehended
in existing law beyond any possibilifgr fairminded disagreement.ld.; see also
White v. Woodall572 U.S. 415, 419-20 (2014). dezal judges “are required to
afford state courts due respect by ovenug their decisions only when there could
be no reasonable dispute that they were wroWgdods v. Donald575 U.S. 312,
316 (2015). A habeas petitioner cannot pileaslong as it is whin the “realm of
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possibility” that fairminded jurists codl find the state court decision to be
reasonableWoods v. Ethertgn_ U.S. , 136 S. Ct. 1149, 1152 (2016).

Section 2254(d)(1) limits Bederal habeas court'sview to a determination
of whether the state court’s decision contpavith clearly established federal law
as determined by the Supreme Court atithe the state court renders its decision.
Williams, 529 U.S. at 412see alsoKnowles v. Mirzayangeb56 U.S. 111, 122
(2009) (noting that the Supreme Courashheld on numerous occasions that it is
not ‘an unreasonable application of clearliabshed Federal law’ for a state court
to decline to apply a specific legal ruleatthas not been squarely established by
this Court”) (quotingWright v. Van Patten552 U.S. 120, 125-26 (2008) (per
curiam));Lockyer v. Andrade538 U.S. 63, 71-72 (2003)5ection 2254(d) “does
not require a state court to give reasorfeigeits decision can be deemed to have
been ‘adjudicated on the merits.Marrington, 562 U.S. at 100. Furthermore, it
“does not require citation ¢upreme Court] cases—indeed, it does not even require
awarenes®f [Supreme Court] cases, so longhagher the reasoning nor the result
of the state-court decision contradicts theiadrly v. Packer537 U.S. 3, 8 (2002);
see alsdMitchell, 540 U.S. at 16.

The requirements of clearly establisHad are to be determined solely by
Supreme Court precedent. Thus, “citqurecedent does not constitute ‘clearly

established Federal law dstermined by the Supreme@t™” and it cannot provide
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the basis for federal habeas reli€farker v. Matthews567 U.S. 37, 48-49 (2012)
(per curiam);see alsoLopez v. Smith574 U.S. 1, 2 (2014) ép curiam). The
decisions of lower federal courts, hewer, may be useful in assessing the
reasonableness of the state court’s resolution of an isSigsvart v. Erwin 503
F.3d 488, 493 (6th Cir. 2007) (citiMyilliams v. Bowersgx340 F.3d 667, 671 (8th
Cir. 2003));Dickens v. Jone203 F. Supp. 354, 359 (E.D. Mich. 2002).

A state court’s factual determinatioase presumed correct on federal habeas
review. See28 U.S.C. 8§ 2254(e)(1). A haas petitioner may rebut this
presumption only with clear and convincing eviden@¢arren v. Smithl161 F.3d
358, 360-61 (6th Cir. 1998). Moreover, habeasew is “limited to the record that
was before the state courtCullen v. Pinholster563 U.S. 170, 181 (2011).

V. Analysis

A. I nsufficient Evidence Claim

Petitioner first asserts that he &ntitled to habeas relief because the
prosecution failed to present sufficient eande to support his first-degree murder
conviction. In particular, hasserts that the prosecutiailed to prove that he was
the driver of the vehicle used in thieosting and failed to prove that he had the
requisite intent for first-degree murderasaider or abettor. Respondent contends

that this claim lacks merit.



The Due Process Clause protects an accused against conviction “except upon
proof beyond a reasonable doubt of every f@ciessary to constitute the crime with
which he is charged.In re Winship 397 U.S. 358, 364 (1970). The question on a
sufficiency of the evidenceaiim is “whether, after viewig the evidence in the light
most favorable to the prosecution, anyam@al trier of fact could have found the
essential elements of thare beyond a reasonable doubtlackson v. Virginia
443 U.S. 307, 319 (1979). THWacksonstandard must bapplied “with explicit
reference to the substantive elementshef criminal offense as defined by state
law.” Brown v. Palmer441 F.3d 347, 351 (6th Cir. 2006) (quotirarkson 443
U.S. at 324 n. 16).

Additionally, “it is the responsibility ofhe jury — not the court — to decide
what conclusions should be drawnrfréhe evidence admitted at trialCavazos v.
Smith 565 U.S. 1, 2 (2011) (per curiam). fAviewing court does not re-weigh the
evidence or re-determine the credibilitytbé withesses whose demeanor has been
observed by the trial court.Matthews v. Abramajty819 F.3d 780, 788 (6th Cir.
2003) (citingMarshall v. Lonberger459 U.S. 422, 434 (1983)). Accordingly, the
“mere existence of sufficient evidence tnwict . . . defeats a petitioner's claim.”
Matthews 319 F.3d at 788-89.

Under Michigan law, first-degree preniided murder requires proof that the
defendant intentionally killed the victim and that the killing was premeditated and
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deliberate. People v. Kelly231 Mich. App. 627, 642, 588 N.W.2d 480 (1998);
MicH. Comp. LAwWsS § 750.316. Premeditation and deliberatioryrna established
by evidence showing: “(1) the prior relatghip of the partieg2) the defendant’s
actions before the killing; (3) the circurastes of the killing itself; and (4) the
defendant’s conduct t&fr the homicide.People v. Schollagrii94 Mich. App. 158,
170, 486 N.W.2d 312 (19923ee also People v. Abraha@B4 Mich. App. 640,
656, 599 N.W.2d 736 (1999). The prosesntimust prove every element of a
charged offense beyond a reasonable doubt. This burden includes proving that the
defendant is the persorhey committed the crimePeople v. Oliphant399 Mich.
472, 489, 250 N.W.2d 443 (1976)eople v. Kern6 Mich. App. 406, 409, 149
N.W.2d 216 (1967). Direct or circunasitial evidence and reasonable inferences
arising from that evidence may constitutésfactory proof of the elements of an
offense People v. Nowacgkd62 Mich. 392, 399-400, 614 N.W.2d 78 (200®9pple
v. Jolly, 442 Mich. 458, 466, 502 N.W.2d 177 (1993); including idenKirn, 6
Mich. App. at 409-10, and intent or state of mirndeople v. Dumas4A54 Mich.
390, 398, 563 N.W.2d 31 (1998ke also Nowagkd62 Mich. at 402-03.

To convict a defendant under an agland abetting theory, a prosecutor must
show: (1) the crime charged was commitigdhe defendant or some other person;
(2) the defendant performed acts orvgaencouragement that assisted the

commission of the crime; and (3) thefeledant intended the commission of the
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crime or knew that the principal intendedcommit the crime ahe time he gave
aid and encouragemenReople v. Carines460 Mich. 750, 757-58, 597 N.W.2d
130 (1999)see also People v. Moqgr470 Mich. 56, 679 N.W.2d 41 (2004);dH.
CompP. LAWS 8§ 767.39. An aider and abettostate of mind may be inferred from
all the facts and circumstances, includangjose association between the defendant
and the principal, the defena&s participation in the planning or execution of the
crime, and evidence ofight after the crime.Carines 460 Mich. at 757-58.

Applying the Jacksonstandard, the Michigandort of Appeals determined
that the prosecution presented sufficientlemce of identity and intent to support
Petitioner’s first-degree murder convictiamd denied relief on this claim. The
court explained in relevant part:

Green first argues that theggsecution did not prove that
he drove the vehicle carryir@arter's assailant. However,
witnesses testified that the shooter and driver were in a
gold Jeep or a gold or silver Nitro that sped away from the
scene after the shooting. A police officer saw a vehicle
matching the description \@@n by the witnesses. The
officer made a U-turn and activated his sirens and lights in
an attempt to stop the veleclin response, the vehicle
sped away and attemptedeteade police pursuit by taking
several turns, including makirg U-turn and passing the
police cruiser going in the opposite direction. The officer,
who saw the driver of the gold Jeep as it passed him,
identified Green as the drivétfurther, the Jeep, which was
later recovered, haalshell casing in the back that matched
casings located at the scendled shooting. Viewed in the
light most favorable to thprosecution, this evidence was
sufficient to establish that Green was the driver.
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Green next argues that, under an aiding and abetting
theory, there is insufficient @ence that he intended to
kill Carter, or that he knew that Lloyd West, his
codefendant, intended to kiltarter. However, “minimal
circumstantial evidence will suffice” where the
prosecution is seeking to establish the defendant's state of
mind on issues such as knowledge and intéahderson

306 Mich App at 11 (citation omitted). Here, there was
sufficient evidence to estaldighat West was the shooter
and that he was friends with Green. Further, the evidence
supports an inference that Green was involved in planning
the shooting because Green was identified by Toni Vadio,
the owner of the gold Jeep, @ase of the individuals that
carjacked the getaway vele two days before the
shooting. As already noted, thuey could infer that Green
was the driver and, in thedle, he pulled up slowly enough
that West could fire six shott Carter. He then fled the
scene at a high rate of speadd once he was spotted by
the police, he led them andangerous, high speed chase
throughout residential nghborhoods before entering |-
94, speeding up to over 1@diles per hours, and passing
traffic on the right-hand shoulder. The Jeep was
subsequently recovered by thelice the next day after it
was abandoned in the middle afstreet in a haphazard
fashion. These actions follomg the murder are evidence
of consciousness of guiltd. Viewed in the light most
favorable to the prosecutiothis evidence was sufficient

to support the jury's condion that Green intended to
murder Carter, or that he had knowledge of West's
intentions to do so when he pulled up to Carter's home.

Green 2016 WL 328840 at *1-2 (footnote omitted).

The state court’s decision is neitloentrary to Supreme Court precedent nor
an unreasonable application of federal lawha& facts. First, there was sufficient
evidence that Petitioner was the drivertbé vehicle used in the shooting. A

witness at the scene of the shootingriaMcGigor, described the vehicle as a
12



gold Dodge Nitro SUV or JeepSee7/13/15 Trial Tr., p. 20, ECF No. 9-21,
PagelD.804. Shortly thereafter, policéiadr Daniel Woods observed a gold Jeep
driving in the area. Hetimpted a traffic stop but the Jeep drove off and a high
speed chase ensuedhen the Jeep made a u-taluring the pursuit, Woods saw
the driver and later identified him as Pietiter in a photograph at the police station
and at trial. See7/10/15 Trial Tr., pp. 15, 20, EQ¥o. 9-20, PagelD.677. 682. The
Jeep was subsequentlyaaoloned and recovered by tpelice. A shell casing
found in the Jeep matchedetiicasings found at the scene of the shooting and they
were all determined to have befred from the same weaporSee7/13/15 Trial

Tr., pp. 83, 101, ECF No. 9-21, PagelD.883%. The Jeep was reported stolen two
days before the shooting, and the owner of the Jeep, Toni Vadio, identified
Petitioner as one of the perpeétnas of that carjackingld. at p. 56, PagelD.840.
Such evidence, particulgr Officer Woods’ identification, was sufficient to
establish that Petitioner was the drivetlsd Jeep used inghdrive-by shooting.

There was also sufficient evidenceattPetitioner acted with the requisite
intent as an aider and abettor. Thetim identified co-defendant West as the
shooter at the time of the crimesee7/10/15 Trial Tr., p. 106, ECF No. 9-19,
PagelD.601. Witness Terree Murray testified thaPetitioner and co-defendant
West were friends, and phone records stmbwhat they comomicated with each
other often near the time of the crinteees/13/15 Trial Tr., pp. 121, 159, ECF No.
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9-21, PagelD.905, 943. Petitier participated in carjaclg the Jeep used in the
shooting, drove co-defendant Westttee scene, enabled West to commit the
shooting, and then drove from tlsgene and evaded the policdd. at 27,
PagelD.811. Such evidence shows thatlefendant West committed the drive-by
shooting, that Petitioner assisted hincammitting the crime by driving the Jeep,
and that Petitioner knew that West imded to commit the crime when he drove
him to the scene.

Petitioner challenges the inferencd®e jury drew from the testimony
presented at trial. However, it is théjof the fact-finder at trial, not a federal
habeas court, to resolve evidentiary confliciackson443 U.S. at 32@ylartin v.
Mitchell, 280 F.3d 594, 618 (6th Cir. 2002)alker v. Engle703 F.2d 959, 969-
70 (6th Cir. 1983) (“A federal habeas cormosirt faced with a record of historical
facts that supports conflicting infermas must presume — even if it does not
affirmatively appear in the record — thag¢ thier of fact resolved any such conflicts
in favor of the prosecution, and must ddtethat resolution.”).The jury’s verdict,
and the Michigan Court of Appeals’edsion affirming that verdict, were
reasonable. The evidence presented at triawed in a light favorable to the
prosecution, established Petitioner’s goiltpremeditated first-degree murder (as
an aider and abettor) beyondemsonable doubt. Habeabekis not warranted on

this claim.
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B. Other Acts Evidence Claim

Petitioner next asserts thad is entitled to habeadief because the trial court
erred in admitting of other acts eviderafeanother nearby drive-by shooting that
occurred two days after the instant crinfRespondent contends that this claim is
not cognizable and that it lacks merit.

A federal court may only gnt habeas relief to agg®n who is “in custody in
violation of the Constitution or laws dreaties of the United States.” 28 U.S.C.
§ 2254(a). Alleged trial coterrors in the application of state evidentiary law are
generally not cognizable as grounfis federal hheas relief. See Estelle v.
McGuire 502 U.S. 62, 67-68 (1991) (“it is ntite province of a federal habeas
court to reexamine state-court detéations on state-law questionsSgrra v.
Michigan Dep’t of Correctionst F.3d 1348, 1354 (6th Ct993). An error in state
procedure or evidentiary law does not risehe level of a federal constitutional
claim warranting habeas relief, “uske the error renders the proceeding so
fundamentally unfair as to deprive ethpetitioner of due process under the
Fourteenth Amendment.”"McAdoo v. Elp 365 F.3d 487, 494 (6th Cir. 2004)
(quotingEstelle 502 U.S. at 69-70%kee also Wynne v. Renj&@D6 F.3d 867, 871
(6th Cir. 2010) (citingBey v. Bagley500 F.3d 514, 519-20 (6th Cir. 200/gh

v. Mitchell 329 F.3d 496, 512 (6th Cir. 2003).
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The Michigan Court of Appeals detamad that the evidence was properly
admitted under state law basgabn the offer of proof atial and that any error in
its actual admission as to Petitioner was hessiand denied relief on this claim.
The court explained:

MRE 404(b) provides that eéence of “other crimes,
wrongs, or acts is not admissible to prove the character of
a person in order to show aartiin conformity therewith.”
The evidence, however, maye admissible for other
purposes, such as proof of motive, opportunity, intent,
preparation, scheme, plan, or system in doing an act,
knowledge, identity, or absea of mistake or accident
when the same is material, whether such other crimes,
wrongs, or acts are contemporaneous with, or prior or
subsequent to the conduct iasue in the case.” MRE
404(b).

Here, the prosecution filedraotion to admit evidence of

a drive-by shooting that happened two days after the
shooting in this case. According to the prosecutor's offer
of proof at the motion heang, the evidence would show

(1) both shootings occumeduring the day, (2) both
shootings occurred in the sargeneral area, (3) West's
cell phone was in the same area as both shootings at the
time that they occurred, and (4) the shell casings located
at the scene of both shootings matched. Further, the
prosecutor asserted that thdide used in the shooting in
this case was similar to theshicle used in the second
shooting because (1) both vehicles were stolen a few days
before the respective shootings, (2) both vehicles were
higher which allowed for a ler shooting angle, (3) both
vehicles had tinted windows, and (4) both vehicles were
abandoned shortly after the shootings. Finally, the
prosecutor asserted that withesses saw someone leaving
the second vehicle in a field.sketch was prepared of the
individual and, according tdhe prosecutor's offer of
proof, the person in the sketch was similar to Green.
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Moreover, after a lineup, ora the witnesses identified
Green as the person he obsesr leaving the area where
the vehicle was abandoned. Basedthis offer of proof,
the trial court held that it would allow the prosecutor to
present other acts evidence.

That decision was not an w@de of discretion. When
reviewing whether evidenagas properly admitted under
MRE 404(b), we must considét) whether the evidence
was “offered for a proper purpe under Rule 404(b)”; (2)
whether the evidence wasefevant under Rule 402 as
enforced through Rule 104(b)”; (3) whether the evidence's
probative value was substantially outweighed by unfair
prejudice as provided in MRE 403; and (4) whether the
trial court provided “a limitng instruction to the jury.”
People v. VanderVlieg44 Mich 52, 55; 508 NW2d 114
(1993),amendedi45 Mich 1205 (1994). “At its essence,
MRE 404(b) is a rule of inclusn, allowing relevant other
acts evidence as long as it is not being admitted solely to
demonstrate criminal propensityeople v. Martzke?51
Mich App 282, 289; 651 NW2d 490 (2002). Here, the
prosecutor asserted thattlevidence was admissible to
establish identity and that &n was acting pursuant to a
common plan or scheme, so itdlear that it was offered
for a proper purpose. More partantly, it was relevant for
that purpose. The similarigeoutlined by the prosecutor,
coupled with evidence sugdes that Green was involved
made it more likely that @en was the getaway driver
when Carter was shdbeeMRE 401. Moreover, the trial
court determined that the prejudicial effect of that
evidence did not outweigh sitprobative effect. That
finding was not outside the range of principled decisions,
especially given that the probative value was great
considering the similarities ithe plan employed in both
shootings and given that thesprdicial effect could have
been lessened by a cautionary instruction to the jury on
how to use the other acts esrtte. Accordingly, based on
the prosecutor's offer of proof, the trial court did not abuse
its discretion in admitting evidence of the second shooting
under MRE 404(b).

17



Green's argument on appeal, lewer, directs us to the
evidence that was actually produced at trial, which was
significantly more limited thathe offer of proof presented

at the motion hearing. At triah witness testified that he
heard ten or twelve shotecran outside. He observed a
grey minivan speeding away and discovered that two
people had been shot multigiemes in a nearby vehicle.
Both people died. A policefiicer testified that shell
casings recovered at theo®ting matched shell casings
recovered from the scene where Carter was shot. He
testified that both shootings wdree or seven miles apart.
Finally, another officer testéd that West's cell phone was

in the area of the second shooting during the second
shooting. Critically, none dhe testimony even suggested
that Green was involved in the second shooting. Thus,
arguably, the evidence actlyaadmitted at trial was
insufficient to satisfy theequirements of MRE 404(b) and
could have been properly excluded as irrelevant evidence
as to Green.

Green's lawyer, however, did not attempt to have the
evidence stricken from thecord, nor did she renew her
objection based upon MRE 404(b). Regardless, even
assuming arguendo that the evidence should not have been
admitted, Green cannot edligh that he is entitled to
reversal of his conviction.An evidentiary error is
“presumed not to be a gradinfor reversal unless it
affirmatively appears that, m® probably than not, it was
outcome determinativePeople v. Kruege66 Mich 50,

54; 643 NW2d 223 (2002) (ctian omitted). It is plain
that at trial Green was not linked to the second shooting by
anything other than his assation with West. Thus, the
probative value and the prejutit effect of the second
shooting as to Green was insignificant. In contrast, there
was strong evidence showingtlGreen aided and abetted
West in shooting Carter. Thestimony established that he
was involved in carjacking the vehicle used in the drive-
by shooting, that he was dimg the vehicle when West
shot Carter, and that he eluded the police following a high-
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speed chase shortly after the shooting. Thus, on this
record, any error in admittingpe evidence was harmless.

Green 2016 WL 6905927 at *2-3 (footnote omitted).

The state court’s decision is neitloentrary to Supreme Court precedent nor
an unreasonable application of federal lamwthe facts. First, Petitioner is not
entitled to habeas relief on any clainatthhe evidence was improperly admitted
under Michigan law. State courts are thelfaraiters of state law and federal courts
will not intervene in such mattersLewis v. Jeffers497 U.S. 764, 780 (1990);
Oviedo v. Jago809 F.2d 326, 328 (6th Cir. 1988ge also Bradshaw v. Richey
546 U.S. 74, 76 (2005) (“a state court’s iptetation of state law, including one
announced on direct appeal of the chagjlsd conviction, binds federal court
sitting on habeas review”ganford v. Yukin®288 F.3d 855, 860 (6th Cir. 2002).
Habeas relief does not lie fornpeived errors of state laviEstelle v. McGuire502
U.S. 62, 67-68 (1991) (“it is not the provinaka federal habeas court to reexamine
state-court determinations on state-law questions”).

Second, Petitioner fails to establish tnet admission of the evidence violated
due process or rendered hialtfundamentally unfair. Ag the admission of other
acts evidence, the Supreme Court has dedlito hold that similar “other acts”
evidence is so extremely unfair thatatmission violates fundamental conceptions
of justice. Dowling v. United State<l93 U.S. 342, 352-53 (19907 hus, “[t]here

is no clearly established Supreme Couecedent which holds that a state violates
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due process by permitting propensity evidenn the form of other bad acts
evidence.” Bugh 329 F.3d at 512. Consequenttirere is no Supreme Court
precedent that the state court decisionmadeemed “contrary to” under 28 U.S.C.

8§ 2254(d)(1). Id. at 513;Adams v. Smiti280 F. Supp. 2d 704, 716 (E.D. Mich.
2003). Petitioner fails to state a claim upon which habeas relief may be granted as
to such an issue.

Additionally, Petitioner fails to showhat the admission of the evidence
rendered his trial fundamentally unfair besa@any error in admitting the evidence
was harmless. For purposefsfederal habeas reviews, constitutional error that
implicates trial procedures is considefeimless if it did nohave a “substantial
and injurious effect or influence idetermining the jury’s verdict.” Brecht v.
Abrahamson507 U.S. 619, 637 (1993¢ee also Fry v. Pliler551 U.S. 112, 117-
18 (2007) (confirming that thBrecht standard applies in ixtually all” habeas
cases);Ruelas v. Wolfenbarge680 F.3d 403, 411 (6th Cir. 2009) (ruling that
Brechtis “always the test” in the Sixth Cuit). Confrontation errors, like other
trial errors, are subject to harmless error analyBislaware v. VanArsdall475
U.S. 673, 684 (1986).

In this case, the other acts evidermaually presented at trial linked co-
defendant West to the second shootingt, not Petitioner, and counsel had the
opportunity to argue as much to the juig.fact, counsel noted that Petitioner was
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not charged in that shooting and argueat the prosecutor was trying to get the
jury to make improper inferees during closing argumen&ee7/14/15 Trial Tr.,

p. 165, ECF No. 9-22, PagelD.1138ore importantly, as discussadpra the
prosecution presented significant eviderafePetitioner’'s guilt of the charged
offenses, including eyewitness tesbimy from Officer Woods who observed
Petitioner driving the stolen Jeep linkedtie shooting during a pursuit shortly after
the shooting. Given such evidence, Patiér fails to show that the admission of
the other acts evidence rendered his ttiiatbmentally unfairHabeas relief is not
warranted on this claim.

C. Prosecutorial Misconduct Claim

Lastly, Petitioner asserts that hedstitled to habeas relief because the
prosecution engaged in misconduct by ddtrcing the other acts evidence, by
attempting to introduce inadmissibledrsay and commenting on it during closing
arguments, and by admitting evidence about teg tf the car used in the shooting.
He further asserts that the cumulative eftdcuch actions denied him due process.
Respondent contends that this claimb&red by procedural default due to the
failure to object at triahnd that it lacks merit.

Federal habeas relief jmée precluded on a claimaha petitioner has not
presented to the state courts in accocdawith the state’s procedural rules.
Wainwright v. Syke433 U.S. 72, 85-87 (1977¢ouch v. Jabe951 F.2d 94, 96
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(6th Cir. 1991). The doctrine of procedludefault applies when a petitioner fails
to comply with a state procedural rutbe rule is actually relied upon by the state
courts, and the procedural ruge“adequate anthdependent.”White v. Mitchell
431 F.3d 517, 524 (6th Cir. 2006 pward v. Bouchard405 F.3d 459, 477 (6th
Cir. 2005);Coleman v. Mitchell244 F.3d 533, 539 (6th Cir. 2001). “A procedural
default does not bar consideration of defal claim on either direct or habeas
review unless the last state court remagra judgment in the case ‘clearly and
expressly’ states that its judgmeasts on a state procedural baHarris v. Reed
489 U.S. 255, 263-64 (1989). The last expldiag@te court ruling is used to make
this determination.Ylst v. Nunnemakeb01 U.S. 797, 803-05 (1991).

The Michigan Court of Appeals rened the last reasoned opinion on this
claim. In denying relief, the court reti@ipon the failure to object at trialsreen
2016 WL 6905927 at *4. The failure to k&aa contemporaneous objection is a
recognized and firmly-established indadent and adequastate law ground for
refusing to review trial errord?eople v. Carings160 Mich. 750, 763, 597 N.W.2d
130, 138 (1999)People v. Stanawayi46 Mich. 643, 687, 521 N.W.2d 557, 579
(1994);see also Coleman v. Thomps6A1 U.S. 722, 750-511991). Moreover, a
state court does not waive a procedulafault by looking beyond the default to
determine if there are circumstaneesrranting review on the merit®aprocki v.

Foltz, 869 F.2d 281, 285 (6th 1Ci1989). Plain error review does not constitute a
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waiver of state procedural default rulésirts v. Yanai501 F.3d 743, 755 (6th Cir.
2007);Hinkle v. Randlg271 F.3d 239, 244 (6th Cir. 2008eymour v. Walke24
F.3d 542, 557 (6th Cir. 2000). Nor doestate court fail to sufficiently rely upon
a procedural default by ruling ¢ine merits in the alternativblcBee v. Abramajtys
929 F.2d 264, 267 (6th Cir. 1991). The Mgdn Court of Appeals denied relief
on this claim based upon a procedural di¢fa the failure to object at trial.

A state prisoner who fails to comply wiglhstate’s procedural rules waives the
right to federal habeas review absanthowing of caustr noncompliance and
actual prejudice resulting from the allegexhstitutional violation, or a showing of
a fundamental miscarriage of justicEoleman 501 U.S. at 753Gravley v. Mills
87 F.3d 779, 784-85 (6th Cir. 1996). @stablish cause, a petitioner must establish
that some external impediment frustratad ability to comply with the state’s
procedural rule.Murray v. Carrier, 477 U.S. 478, 488 (1986). A petitioner must
present a substantial reagorexcuse the defaultAmadeo v. Zan¥86 U.S. 214,
223 (1988). Such reasons include interference by officials, attorney error rising to
the level of ineffective assistance of coeln®r a showing that the factual or legal
basis for a claim was not reasonably availalteCleskey v. Zan99 U.S. 467,
493-94 (1991).

In this case, Petitioner neither allegeor establishes cause to excuse the

failure to object at trial. While he mightgue that trial counsel was ineffective as
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cause, such an argument is unavailing. older to establish cause to excuse a
procedural default, such a claim of irexftive assistance of counsel must itself must
be exhausted in éhstate courtsEdwards v. Carpenteb629 U.S. 446, 451 (2000).
Petitioner has not done sdloreover, even if Petitioner could establish cause, he
cannot establish prejudice (or that he Iseowise entitled to habeas relief) because
the underlying prosecutorial misconduct cldaoks merit for the reasons stated by
the Michigan Court of Appeals on plain error revietee Green2016 WL
6905927 at *4-5. Simply puPetitioner fails to show #t the prosecutor’s conduct
“so infected the trial with unfairness asnake the resultingoniviction a denial of
due process.”Donnelly v. DeChristoforo416 U.S. 637, 643 (1974Darden v.
Wainwright 477 U.S. 168, 181 (1986) (citinQonnelly); see also Parker v.
Matthews 567 U.S. 37, 45 (2012) (confirming tHadnnelly/Dardenis the proper
standard).

Lastly, Petitioner fails to demonsteathat a fundamental miscarriage of
justice has occurred. The miscarriaggustice exception requires a showing that
a constitutional violation probably resudtén the conviction of someone who is
actually innocentMurray v. Carrier, 477 U.S. 478, 479-80 (1986). To be credible,
such a claim of actual innocence requirggationer to support the allegations of
constitutional error with new reliable eedce that was not presented at trial.
Schlup v. Delp 513 U.S. 298, 324 (1995). Actual innocence means factual
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innocence, not meredal insufficiency. Bousley v. United State§23 U.S. 614,
623 (1998). Petitioner makes no such singw This claim is thus barred by
procedural default, lacks merand does not warrant habeas relief.

V. Conclusion

For the reasons stated, the Court tashes that Petitioner is not entitled to
habeas relief on his claimsAccordingly, the CourDENIES andDISMISSES
WITH PREJUDICE the petition for a writ of habeas corpus.

Before Petitioner may appeal this deatisia certificate of appealability must
issue. See28 U.S.C. § 2253(c)(1)(a);EB. R. Apr. P. 22(b). A certificate of
appealability may issue only if the petitiormaakes “a substantial showing of the
denial of a constitutional right.” 28 U.S.8€2253(c)(2). When a court denies relief
on the merits, the substantial showing thodd is met if the petitioner demonstrates
that reasonable jurists would find the court’s assessment of the claim debatable or
wrong. Slack v. McDaniel529 U.S. 473, 484-85 (2000). When a court denies
relief on procedural groundsvithout addressing thenerits, a certificate of
appealability should issue if it is showmthurists of reason would find it debatable
whether the petitioner states a valid clainthef denial of a constitutional right, and
that jurists of reason would find it debble whether the court was correct in its
procedural ruling.ld. Having conducted such a rewi, the Court concludes that
Petitioner fails to make a suhbatial showing of the deali of a constitutional right
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as to his habeas claims and that julidtseason could not debate the correctness of
the Court’s procedural ruling. Accordingly, the CoMENIES a certificate of
appealability.

Lastly, the Court concludes that gwpaal from this decision cannot be taken
in good faith.SeeFeD. R.AppP. P.24(a). Accordingly, the CouRENIESPetitioner
leave to proceed in forma pauseon appeal. This caseG@t OSED.

IT 1SSO ORDERED.

gPaul D. Borman
PAULD. BORMAN
UNITEDSTATESDISTRICTJUDGE

Dated: November 6, 2020
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