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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

GEORGE BRIKHQ
Plaintiff, Case N018-12965
Honorable Laurie J. Michelson

V. Magistrate Judg8tephanie Dawkins Davis

CITY OF INKSTER et al,
Defendans.

OPINION AND ORDER GRANTING DEFENDANTS’ MOTION FOR JUDGMENT
ON THE PLEADINGS

Suite B, Inc. operated a medicaharijuanafacility in Inkster Michigan Initially, the
corporationhad only oneowner. But a few years into the operation, Suite B added new
shareholdersincluding George Brikho.Soon after Brikho came on boarthe City of Inkster
denied Suite B a license tontinueoperaing. Now Brikho sues Inksteraisinga host of state and
federal claims. Inkster moves for judgment on the pleadings, arguingtiabgahat Brikho lacks
standing to sue over Suite Bg.’s injuries. For the reasons that follow, the motion is granted.

l.

In 2016, Suite Bobtaineda license to operate a medicadrijuana dispensary in Inkster,
Michigan.(ECF No. 1, PagelD.6.500n after, Suite B opened its dootd.)(At the time, Suite B
was wholly owned by Patrick Wimberly, a former member of Inkster'sacityncil (Id.) To help
with the licensing process, Wimberly and Suite B retained the servid®gah Nolen, then an

attorney, but soon to be Inkster’'s maydal.)

! The complaint refers to Suite B, Inc. while Plaintiff's response briefgeteSuite B,
LLC. But because the complaint alleges Suite B is a corporation with stdeedat this stage
the Court understands Suite B, Inc. to be the proper designation.
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Suite B’s license to operate was renewed in 2017. (ECF No. 1, Pageld.6.)

Then in early 2018Suite B,Inc. added three newhareholdersFarida Holdings, LLC,
George Brikho, and Frank Cimeold.(at PagelD.7.) Of the three, Brikho investadgubstantial
sum into Suite B anids real property (i.e., the dispensaryy.f

In April 2018, Suite Bappliedfor the yearly renewal of its license. (ECF No. 1, PagelD.7.)
But a month later, Inkster denied Suite B’s renewal applicatidn.lfi denying the application,
Inkster officials noted that Wimberly had at least one prior conviction (dtngthe 1990k (Id.
at PagelD.7.) Shortly after, Suite B closed its doors and laid off 20 emplogekes. (

In the interim, Suite B appealed. Suite B directed its appeal to its former |dyyen
Nolen, by this time Inkster's mayor. (ECF No. 1, PagelD.8.) And just dayslalser denied
Suite B’s applicationMayor Nolen conducted an appeal hearird.)(Mayor Nolen presidedand
in attendance were Charles Nolenrelative of andspecial advisoto Mayor Nolen(id. at
PagelD.4)Felicia Rutledge (Inkster’s citglerk), and all of Suite B’s shareholdertd.j

According to the complainthteenotable things happened at the hearing. For@hatles
Nolen falsely allegedhat Brikho had a criminal history. (ECF No. 1, PagelD.8.) And Charles
Nolen allegedthat ore of Suite Bs partnes had previously sued Inkstedd() Finally, Mayor
Nolen told Suite B’s shareholders that Inkster had an unofficial policy of excladmgesidents
from owning medical-marijuana dispensariég.)(

Brikho allegesMayor Nolen’s comment about n@asidents wasignificant. At the time,
Brikho, a Chaldean Arab, lived in Oakland County. (ECF No. 1, PagelBut.)nkster is in
Wayne County.I¢l.) Brikho further alleges thadround the time of Suite B’s renewal application
and appeal, Mayor Nolen was making it known he did not want Arabs in his city and did not want

Arabs profiting off sales of marijuana to Inkster residemds.at PagelD.89.)



Mayor Nolen took the appeal under advisement. (ECF No. 1, PagelD.8.)

Around the same time&harles Nolen reached out to Wimberly and Cimeot. (ECF No. 1,
PagelD.9.) CharleBlolen said Suite B could reopen if Brikho's shares were transferred to an
African-American womarconnected to Mayor Nolenld() And Charles Nolen made clear that
unless and until Brikho was removed as a shareholder, Suite B would not rédpé&tvgn more,
Mayor Nolentold Wimberly that Brikho was a member of the Chaldean mafia, a group not
welcome in Inkster.ld. at PagelD.9.)

Brikho would not sell his shares. (ECF No. 1, PagelD.9.) So, says Bhidyamr Nolen
denied Suite B’s appeal, and about a week later Suite B appealed to Inkster’s atly ddunn
July 2018, the City Council, with Mayor Nolen presiding, heard the appeal and deniddait. (
PagelD.10.)

Suite B’s dispensary closed down shortly after.

Brikho alleges two distinct motivations drove Mayor Nolendfuse to renevsuite Bs
license The first was prejudice. Brikho alleges Mayor Nolen dislikes Arafgecially Chaldean
Arabs. (ECF No. 1, PagelD.9.) And the second motivation was financial. Charles Nolen
communicated that Suite B could stay open so long as an individual connected to Mayor Nol
was given a slice ofSuite B (Id. at PagelD.8.) And Suite B’s closure left only tweedical
marijuanadispensaries in Inkster, each with a financial connection to Mayor Nadlénat(
PagelD.10.) So for those reasons, Brikho alleges that Mayor Nolen conspired behieth&sats
deny Suite B’s 2018 renewal applicatiamd deny its appealECF No. 1, PagelD.7-8.)

As a result of all of the above, Brikho, not SuitesBed Inkster, Mayor Nolen, Charles

Nolen, Inkster’s clerk, and every member of Inkster’s city council.



Brikho bringsnumerousstate and federal claim$he federal counts includavil rights
claims against all Defendants. Cswuntalleges denials of procedural and substantive due process
and another allegesn equal protection violation. (ECF No. 1, PagelBD-12.) A third count
brought against every member of the city council, alleges failure to ineerfe. at PagelD.14
15.) And the fourth count alleges a conspiracy to violate civil rights pursuantl®@831985.”

(Id. at PagelD.1516.) Brikho also adda Monell claim against Inkster and a civil RICO claim
against the Nolensld. at PagelD.17-19.Then there are thetate claimsincludingan ELCRA
count, intentional infliction of emotional distress, civil conspiracy, abuse of @ooae count
styled as “Negligence/Gross Negligence/Recklessness,” and a count styled “8r&adies”
(Id. at PagelD.20-22.)

All Defendantdhavemoved for judgment on the pleadings. (ECF No. 8.) Brikho responded
by seeking leave to amend and leave was granted. (ECF Nos. 11, 14.) But Brikhownitizdre
requestand never filed an amended complaint. So all Defendants renewed their motion for
judgment on the pleadings. (ECF No. 20.)

Il.

A Rule 12(c) motion for judgment on the pleadings is on all fours aitRule12(b)(6)
motion to dismissSeeEstate of Manolios v. Macomb Ctio. 181799,2019 U.S. AppLEXIS
25069 at *5 (6th Cir. Aug. 22, 2019%reer v. City of Highland Parl884 F.3d 310, 314 (6th Cir.
2018). So all welbleaded factual allegations are accepted as true, and Brikho gets the added
benefit of all plausible inferences drawn in his faBenzon v. Morgan Stanley Distribs., Inc
420 F.3d 598, 605 (6th Cir. 2005). To withstand a 12(c) motion, Brikho’s complaint must contain
enough facts to state a claim for relief that is “plausible on its féashtroft v. Igbal556 U.S.

662, 678 (2009).



Facially plausible meartie complaint allows the court to draw the reasonable inference
that the defendant is liable for the misconduct all€gkeghal, 556 U.S. at 678citing Bell Atl.
Corp. v. Twombly550 U.S. 544, 556 (207 The plausibility standard “asks for more than a sheer
possibility that a defendant has acted unlawfully” but is not akin to a probabilityeeuanit.Id.

And “[t]he plausibility of an inference depends on a host of considerations, includingocomm
sense |ad the strength of competing explanations for the deferglaohduct. 16630 Southfield
Ltd., P'Ship v. Flagstar Bank, F.S,527 F.3d 502, 503 (6th Cir. 2013).

.

In seeking dismissal on the pleadinDgfendants make essentially one argument: George
Brikho is not the right plaintiffThey sayBrikho’s injuries all derive from Suite Bnc.’sinjuries.

So Suite B is the right plaintiff. AnBefendants rely on three doctrin&sikho lacks Article IlI
standing(ECF No. 20, PagelD.25@54) Brikho is not the real party in interest pursuant to Rule

17 (id.), and Brikho has failed to join Suite B, an indispensable party, and so the complaint should
be dismissed pursuant to Rule 12(b){d) &t PagelD.254-258).

In response, Brikho says the complaint speakgdelf. (ECF No. 22, PagelD.278ased
on the allegations in the complaiBrikho says he hastanding to sugld. at PagelD.294297.)
And heis thereal party in interes{ld. at PagelD.294298.) Ad there is no need to join Suite B.
(Id. at PagelD.299-300.)

A.

Alternatively, Brikhoprovidesevidenceoutside the pleadings, and invites the Court to
convert the Rule 12(c) motion into a Rule 56 motion for summary judgr(te8& No. 22,
PagelD.292, 285290.)However,the Court is not inclined tekip ahead tsummary judgment

This case is still at the pleading stage discovery has been conductaddparties in this district



are only allowed one summary judgment motithout leave SeeE.D. Mich. L.R. 7.1(b)(2). So
to ensure that Defendants’ 12(c) motion is not converted to a motion for summary judipment
Court makes clear that it is excluding all outside evidence presented in Brigbjpmse briefing
and relying solely on the wetlleaded factual allegations in Brikho’s complaB¢eMax Arnold
& Sons, LLC v. W.L. Hailey & Cp452 F.3d 494503-04 (6th Cir. 2006).
The Court thus turns to the complaint to evaluate Defendants’ arguments.
B.

As Defendants think Brikho lackarticle Il standing and standings a jurisdictional
requirement, the Coustars there.

To establish Article 11l standing to bring a clairikho must show three things: that he
sustained an injury in faeti.e.,an invasion of dlegally protected interésthat is botH concrete
andpatrticularizedand “actual or imminent,that he can trace the injury to tim&ster Defendants’
conduct, and that a decision irs Favor would redress the injuriujan v. Defs. of Wildlife504
U.S. 555, 560—61(1992).

Defendants point out that Brikho alleges the followingh@vasashareholdeof SuiteB;

(2) Suite B had its license revokednd (3) Suite Bwent out of businessSo Brikho, as a
shareholdeof the corporation,alleges he was injurei the tune of lost business income and
opportunity But all thoseinjuries say Defendantsare derivative ofSuite B’sinjuries. Thus,
Defendants insisBrikho lacks a personal injury sufficient to satisfy Article 1ll. (EGlo. 20,
PagelD.251.And asBrikho is the only plaintiff, if he lacks standing then this court lacks subject
matter jurisdiction.

Boiled down, Defendants’ argument relies on the sharehestdading doctrine. And the

Court has recently explored whether shareholder standing is a concerictef W or Federal



Rule of Civil Procedure 17SeeWilliams v. City of DetrojtNo. 1614112,2019 U.S. Dist. LEXIS
95895 at *9-16 (E.D. Mich. June 7, 2019). Here, Defendants conflate the 8#eECF No. 20,
PagelD.250254.) Butprecision is importantArticle 1l is jurisdictional, while reabpartyin-
interest is an affirmative defenseeeCranpark, Inc. v. Rogers Group, In@&21 F.3d 723, 730
(6th Cir. 2016)(explaining why shareholder standing implicates Rule 17’spadirin-interest
analysis rather thafrticle 11l standing)

In any eventsomeSixth Circuit caselawdoes holdthat a shareholder of a corporation
cannot satisfy Article III's personal injury requirement when bringinig) ‘based solely on an
injury to a corporation.’Old Blast, Inc. v. Operating Efg Local 324 Pension Fund®63 F.
App’'x 454, 457 (6th Cir. 20160nly wherea shareholder alleges injuries separate and distinct
from the corporatiodoes a shareholder have Article 11l standidgHowever, other Sixth i€cuit
caselaw treat shareholdestanding as guestion of statutory interpretatidretter fitwithin the
realparty-in-interest analysisSeeCranpark 821 F.3d at 730.

Regardless, it is clear that standing for the purposes of Civil RICO iurisdictional.
SeeStooksbury v. Ros528 F. Appx 547, 555-56 (6th Cir. 2013)see alsdrrollinger v. Tyson
Foods, Inc,. 370 F.3d 602, 6343 (6th Cir. 2004)referring to an individual’'s standing under
RICO as “statutory standing”’And it is equally cleaBrikho has no standing und&CO. That
actdoes notllow a corporation’s shareholder or employedring a federal claim based on an
injury to the corporationSeeWarren v. Manufacturers Nat'l Bank59 F.2d 542, 545 (6th Cir.
1985).Brikho broadlyalleges thahe was “injured in his business and property” as a result of the
Defendants’ illegal activities “in wrongfully revoking the license of SuitesBthey could steer

Suite B’s costumers to the other two dispensaries in Inkster in which they aadidinnterests.



(ECF No. 1, PagelD.19.) So Brikisocivil RICO claim based on damages resulting from Suite
B’s loss of its licensas subject to dismissal for lack sihareholder (or statutory) standing.

Among the federal counts, that leaves only Brikho's § 1983 claims. To the extent
shareholder standing is a question of statutory interpretati@@83also does not permit a
shareholder of a corporation to maintain a claim based on injuries suffetss dyrporationSee
Smith v.Martin, 542 F.2d 688, 690 (6th Cir. 1976) {i& district court was correct in its holding
that a stockholder cannot maintain an action ufgl&e83]for damages suffered by a corporation
in which he owns sharéy. see als®@uarles v. City of E. Clevelapdo. 993050, 1999J.S. App.
LEXIS 34061, at *#8 (6th Cir. Dec. 20, 1999) (citinmithfor same).And to the extent
shareholder standing is an Article Ill concern, Brikho only has standing if égedllan injury
separate and distinct from Suite 82eOld Blast 663 F. App’x at 457So the remaining issue is
whether any of Brikho’s 8983 claims allege injuries separate and distinct from Suite B’s injuries.

Fourteenth Amendment Clainikho’s equal protection and due process claims home in
on Inkster’s denial of Suite B’s renewal application. Brikho’s complaint makes k& never
participated in the licensing process in his individual capacity. And he furtbgeslithat he never
lost his diares in Suite B or was precluded from being a shareholder. Instead, Brikho ensphasize
Nolen’s animus toward Arabs (ECF No. 1, PagelD.11), Inkster's “arbitrary andi@aossc
shocking conduct”if. at PagelD.12), and a failure on the part of the city tdyapp law equally
(id. at PagelD.13). And Brikho frames his damagedfiaaricial loss in the form of lost earnings
and value of his stock.” (ECF No. 22, PagelD.12.) This is precisely the type of derivative
that does not confer standing on a shadmo0Old Blast 663 F. App’x at 457 But depreciation
in the value of a shareholdsistock in a corporation does not establish the type of direct, personal

injury which is necessary to sustain a direct cause of dcfiaternal quotations omitted)). Ah



eventhoughBrikho alleges Inkster considered Brikho's religion and national origin when dgnyin
Suite B’s renewal applicationt was still Suite B that was directly injured aiikho only
indirectly so See Riggins v. Polk Cnfy602 F. App’x 765, 768L1th Cir. 2015) (holding that a
sole shareholder lacked Article 11l standing to pursage and gendebasedequal protection
challengs against a municipal bidding process when only the corporation participated in the
bidding process)Gersman v. GroupHealth Ass, 725 F. Supp. 573, 5#78 (D.D.C. 1989)
(holding that a Jewish principal shareholder lacked standing urtd#818to sue an insurer that
discriminated against the shareholder’'s company).

Failure to InterveneSeemingly because the individual city council members did nothing
to stopMayorNolen from allegedly violating Brikho’s Constitutional rights, Brikho brihigslure
to intervene” claims against all of them. (ECF No. 1, PagelD.14.) Giving him eveefitbaf the
doubt? Brikho allegeghe city council members’ failure to intervene caulsia “physical harm,
severe emotional distress and anguish, and great financial dam@dgsFor the reasons
discussed above, the financial damages are derivativeth&®nel are no allegations that make a
claim of physical injury plausibléNhile emotionaldistressdoessound “separate and distinct”
from Suite B’s injuries, the complaint leaves no datistthebyproduct otthe denial of Suite B’s
renewal applicationin other wordsBrikho's emotional distress from the closure of Suite B
resulting in thdoss of income and investmemias derivative of an injury to Suite BeeAudio
Odyssey, Ltd. v. Brenton First Nat'| Bar#d5 F.3d 721, 729 (8th Cir. 200)A ‘distinct injury
is one in which thelaimant’srights have been violated, not merely one in which the claimant is

indirectly harmed because of one p&stinjury to anothet). And there is no “emotional distress

2 The Court questions the viability of this type of general “failioréntervene” claim, but
Defendants do not raise that argument.



and anguish exception” to the shareholslanding rule.See id.(“Doubtless a sole shareholder
may suffer shame and humiliation when the corporation is destroyed, bernational injury
exception would swallow the rule against shareholder starigidgre too,Brikho does not allege
an injury £parate and distinct from Suite B.

Section1983/1985 Conspiracyrikho alleges all Defendants conspired to violate his civil
rights. And the purpose of the conspiracy was to deprive Brikho of his property.NECE,
PagelD.16.) It is not clear what Brikho means by his “property.” To the extéitdBmeans his
shaes in the company, nothing in the complaint indicates Brikho had to part ways with them. And
while Brikho does allege he made significant investments into Suite B’s realtgydpekho
never alleges he, individually, owned the real property. So even giving him every @asona
inference, Brikho’s “property” deprivation must be the reduced value of hissshaSuite B
There, too, Brikho has an indirect injury.

Monell. Finally, Brikho alleges the City of Inkster abided a “policy, custom, oepagnd
practice of promoting, facilitating, or condoning improper, illegal, and ‘unconstitutiomtevior
by their officers and agents.” (ECF No. 1, PagelD.17.) But, here, too, Brikho points to #he sam
damages articulated abovkl. @t PagelD.18.) So nothing in the allegations unde¥tibreell count
support an injury separate and distinct from Suite B’s injuries.

All told, Brikho in his capacity as a shareholder of Suitaéks shareholdestanding to

bring any of his federal claingerived from Suite B’s Iss of its licenseResisting that conclusion,

3 Even if Brikhodoespersonally own real property connected to Suite B such that he has
standing, because Brikho alleges@éfendants are members of the same entity, on the merits,
Brikho does not have plausibleconspiracy claimSee Jackson v. City of Clevela®®5 F.3d
793, 818 (6th Cir. 2019) (discussing intracorporate conspiracy doctrine).

10



Brikho makes three unpersuasive arguments as to why he should be allowedcénl poothe
merits.

The first relies on cases whesteareholdeplaintiffs had standing to challenge government
policies on First mendment grounds, (ECF No. 22, PagelD-Z9%). See, e.g.Deja Vu of
Nashville, Inc. v. Metropolitan Gov't of Nashville & Davids0n., Tenn 274 F.3d 37{6th Cir.
2001) (overbreadth challenge to ordinances governing “sexually oriented busind3k8siic.

v. City of ChattanoogalO7 F.3d 403 (6th Cir. 1997) (overbreadth challenge to ordinances
governing erotic dancing). However, standiadring a First Amendmermiverbreadth challenge

is a distinct doctrineSeePrime Media, Inc. v. City of Brentwopd85 F.3d 343, 349-51 (6th Cir.
2007). And even more, in the cases Brikho cites shareholdehadArticle Il standingoecause

the ordinances required them, personally, to obtain liceBseefReja Vu of Nashville, Inc274
F.3dat 290 (finding corporate shareholder and director had standing to challenge ordwaénce t
required him to get a licens®)LS, Inc, 107 F.3d at 413 (appearing to hold the same). By contrast,
Brikho was never personally required to get licensed to operate a dispendaeya SaiandDLS

are distinguishable from Brikho’s case.

Next, Brikho turns t@urwell v. Hobby Lobhyb73 U.S. 682 (2014). Brikho thiniBurwell
gives the green light to treating the corporate form as a “legal fictiontbgpidrcing the corporate
veil whenever an action harmful to a corporation is really driven by animus towarddie pe
behind the corporation. (ECF No. 22, PagelD-2%3.) ButBurwell heldonly thatcloselyheld
corporations were “persons” as that term is used in the Religious FreedomatRastéict.
Burwell, 573 U.S. at 707#08. So closehheld corporations could bring suib challeng
government regulatiothat burdenedheir “exercise of religion.’ld. at 696-91. Nowhere does

Burwell upend the shareholder-standing doctrine.

11



Finally, Brikho cites to a Seventh Circuit case explaining the differeneésebn
prudential standing and Article 11l standing, (ECF No. 22, PagelB3-29B).SeeRawoof v. Texor
Petroleum Co., In¢ 521 F.3d 750, 75¢7th Cir. 2008) And as Brikho points ouRawoofholds
that a sole shareholder can satisfy the “minimum requireroéntsstitutional standing by virtue
of an assertefinjury to the corporation].Td. But Brikho does not allege he is the sole shareholder.
And Rawoofultimatelyholds that the sole shareholder lacked prudential standing. And the Seventh
Circuit’'s prudential standing analysis parallels the two ways the Sixth Circaii$ sbareholder
standingCompare Rawopb21 F.3d at 75With Old Blast 663 F. App’xat457. SoRawoofdoes
not advance Brikho'’s cause either.

As a result, Brikho's federal claims are subject to dismissal for lack oélsbider
standing And wheae, as here, the federal claims are dismissed before trial, and only state claims
remain, federal cats often decline to exercise supplemental jurisdiction over thelatatdaims.

See, e.g.Musson Theatrical, Inc. v. Fed. Exp. Cqorg9 F.3d 1244, 1254 (6th Cir. 1996). In
deciding whether to exercise jurisdiction, the Court’'s task is to weigh “judécianomy,
convenience, fairness, and comitid” Here the factors point teclining to exercise jurisdiction

The parties have not conducted any discovery so there are few, if any, worriesudimatk |
economy. And because only state claims remamity points to letting the state courts litigate
the sta¢daw issues. Finally, as the statute of limitations has been stopped during the peridency
this litigation,see Artis v. District of Columbid38 S. Ct. 594, 598 (2018rikho should have

no trauble timely refiling his state claims in state court.

In sum, Brikho alleges he was a shareholder in a corporation that, in part due to personal
animus toward Brikho, was denied a license renewal to operate a medical marijuansasism

Inkster. As a result of the denial, the dispensary shut down. As a result of the shdié&ho,

12



as a shareholder, was injured. But this does not give him standing to bring hisdkderal And
the Court declines to exercise supplemental jurisdiction over his dttes. So Brikho's
complaint isdismissed without prejudice.
SO ORDERED.
s/Laurie J. Michelson

LAURIE J. MICHELSON
UNITED STATES DISTRICT JUDGE

Date:August 30, 2019

CERTIFICATE OF SERVICE

The undersigned certifies that a copytbé foregoing document was served on the
attorneys and/or parties of record by electronic means or U.S. Mail on August 30, 2019.

sMWilliam Barkholz
Case Manager to
Honorable Laurie J. Michelson
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