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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

DENNIS E. BROWNLEE,
Petitioner, Case No. 2:18-cv-13311
Hon. Paul D. Borman
V.

WILLIS CHAPMAN, Warden,

Respondent.
/

OPINION AND ORDER (1) DENYING PETITION FOR WRIT OF HABEAS
CORPUS, (2) DISMISSING MOTION TO PROCEED IN FORMA PAUPERIS
FOR APPOINTMENT OF COUNSEL, (3) DENYING CERTIFICATE OF
APPEALABILITY, AND (4) DENYING PERMISSION TO APPEAL IN
FORMA PAUPERIS

This is a habeas cafited by a Michigan prisoner under 28 U.S.C. § 2254,
Petitioner Dennis E. Brownlee was convictei@ahe pled no contest in the Oakland
Circuit Court to two countsf kidnapping, one count ofharmed robbery, two counts
of resisting a police officer, one count of assault with a dangerous weapon, and to
being a fourth-time habitual felony offerd@etitioner was sentenced to a string of
concurrent terms of imprisonment, the losigaf which is 225 to 480 months for his

kidnapping convictions.

'Defendant Brownlee is now housed at Macomb Correctional Facility and his
warden is now Willis Chapman.
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The petition claims that Petitioner’s plea was involuntarily entered when his
attorneys erroneously informed him thag mental status related defenses would be
preserved for appeal despite his no eshiplea. The Court will deny the petition
because the claim lacks rite The Court will also deny Petitioner's Motion to
Proceed In Forma Pauperis for Appointmeh Counsel (ECF No. 12) as moot.
Finally, the Court will deny Petitionea certificate of appealability and deny
permission to appeal in forma pauperis.

|. Background

On the morning trial was set to comraerthe parties dissged the status of
plea negotiations. The prosecutor stated Betitioner faced a mandatory minimum
25-year sentence if he was convicted tmigth-time habitual felony offender. (ECF
No. 9-8, PgID 170.) The prosecutor indicatledt the state had offered a plea deal to
Petitioner whereby he would plead guiltythe charged offenses, but the mandatory
minimum term would be dismissedoaly with the possibility of consecutive
sentencing. The prosecutor further agresed minimum term of 225 months$d(at
PgID 170-71.)

Petitioner then addressed the court agth and stated that he was suffering
from mental illness at the time of the cas) and he complained that his defense

attorneys did not adequatelyore a defense on those groundis. 4t PgID 173-75.)



The trial court responded thahad not observed anything during the proceedings that
would call into question the performancéhdd counsel or that Petitioner had a viable
insanity defense that required arak,ation at the Forensic Centdd.{

The court informed Petitioner once again of the terms of the plea offer, stating:

That's the offer that’s on the tabli¢is entirely up to you whether you

choose to accept that offer or whetheu go to trial. And | want to give

you the assurance that as a judgetieenty years | have never ever

punished anyone for their decisiongo to trial. That's your decision

and your decision alone.

(Id. at PgID 179.)

Petitioner responded, “I'll accept the pledd.]

The trial court then placed Petitioner undath. Petitioner was informed of the
rights he would be weing by entering his no contest plea, including the right to a
trial of any kind. [d. at PgID 180.) Petitioner denid¢lae existence of any additional
promises that were nptaced on the recordd) The trial court informed Petitioner,
“You also understand that a plea of no congeatwaiver of your right to appeal your
conviction and sentence by right and you oaty appeal if the Court of Appeals
agrees to hear your case®™.] Petitioner indicated his understandinigl.X At no
point during the colloquy did Petitioner irdite his understanding that he would be

preserving the ability to raise his mental status defense on appeal.

At sentencing, the trial court notdlde benefit Petitioner received under the



terms of the plea agreement in avoiding2b-year mandatonginimum sentence and
the possibility of consecutive terms. (EGB. 9-9, at PgID 195-96.) The court then
sentenced Petitioner as indicated abohte.at PgID 196-97.)

Petitioner was subsequently appointpdellate counsel who filed a motion to
withdraw the plea. Petitioner argued tha tnial counsel, Sanford, failed to inform
him that his plea would have the effect@iving any claim on appeal that his mental
illness provided a defense to the chardés.also alleged that another attorney,
Taylor, met with him and Sanford at the jahd Taylor erroneously told him that a
no contest plea is a conditional plea that alld¥wen to assert defenses to the charges
on appeal. (ECF No. 9-14, PgID 318-21.)

The trial court held an evidentiary hearing on the motion, at which the two
defense attorneys and Petitiotestified. Sanford testiftethat she advised Petitioner
that by entering a plea he woultbt have an automatic righd appeal,” and that any
appeal would be by leave and not by right. (ECF No. 9-11, at PgID 227.) The
prosecutor asked Sanford whether Petitioner asked her about his ability to continue
pursuing his defense after entering a no compies, and she said that he did nlat. (
at PgID 238.) Sanford denied that Petitioméreason for pleading [no contest] was
that he knew he could still follow througind appeal thesesigses that had been

discussed before[.]’ld.) Sanford testified that sheas familiar with conditional



pleas, but that she never discuk#leat option with Petitionerld. at PgID 238.)
Sanford also denied hearing Taylor tell Petitioner that a no contest plea acts like a
conditional plea.l@. at PgID 241.)

Taylor testified that he informed Petitier that any plea would mean that his
appeal would be by leave instead of by righd. &t PgID 248.) He denied advising
Petitioner that a no contest plea is a conditional plea that would allow him to
present his defenses on appddl.dt PgID 250.) Taylor also testified that conditional
pleas were very rare, and he never taliieolut a conditional plea with Petitiondd.(
at PgID 249-50.)

Petitioner testified that he asked Taylor about the possibility of a conditional
plea, and Taylor told him a no contestgls automatically a conditional plekd. @t
PgID 254.) Petitioner testified that l@tight by entering his plea he was “ gonna plea
out, and then appeal.l'd, at PgID 255.)

The trial court chose to believe Petitiolsedefense attorneys, and made the
following findings:

Ultimately, Mr. Brownlee voluntarily chose to plead to the
kidnapping related chges, and subsequently the unarmed robbery
charges. The record does not supgwetclaim of Mr. Brownlee that he
was told by attorney Taylor that a no contest plea was automatically a
conditional plea that would have alled him to appeal the procedural
and substantive issues that he haskichprior to entering his pleas. Nor

does the record support a determtimathat Mr. Brownlee believed his
pleas were conditional. The recatdes support the conclusion that Mr.



Brownwlee conceded th#tie issues he had raised were without merit,
and would not be a benefit to him if they were pursued.

(ECF No. 9-12, at PgID 307) (footnote omitted).

The trial court concluded that Petitiorfailed to establish that he had been
denied the effective assistance of couresed] it denied the motion to withdraw the
plea. (d. at PgID 309-10.)

Petitioner filed a delayed alogation for leave to appeal in the Michigan Court
of Appeals, raising the same claim hegents in the instant habeas petition. The
Michigan Court of Appeals denied the application “for lack of merit in the grounds
presented.” (ECF No. 9-15, at PgID 32Rétitioner filed an application for leave to
appeal in the Michigan Supreme Cowagain rasing the same claim. The Michigan
Supreme Court denied the application bec#wsgas “not persuaded that the question
presented should be reviewed by”Reople v. Brownlee, 898 N.W. 2d 226 (Mich.
2017) (Table) (ECF No. 9-16, PgID 686.)

II. Standard of Review

28 U.S.C. § 2254(d)(1) curtails a federaiirt’s review of constitutional claims
raised by a state prisoner in a habeaadfithe claims were adjudicated on the
merits by the state courts. Relief is bdrtender this section unless the state court
adjudication was “contrary to” or resultedan “unreasonable application of” clearly

established Supreme Court law.



“A state court’s decision is ‘contrary to. . clearly established law if it ‘applies
a rule that contradicts the governing law set forth in [Supreme Court] cases’ or if it
‘confronts a set of facts that are materially indistinguishable from a decision of [the
Supreme] Courtrad nevertheless arrives at a reslifferent from [this] precedent.’”
Mitchell v. Esparza, 540 U.S. 12, 15-16 (2003) (per curiam), quotvidliams v.
Taylor, 529 U.S. 362, 405-06 (2000).

“[T]he ‘unreasonable application’ prong of 8 2254(d)(1) permits a federal
habeas court to ‘grant the writ if the gt@burt identifies the correct governing legal
principle from [the Supreme Court’s] deass but unreasonably applies that principle
to the facts’ of petitioner’s casafigginsv. Smith, 539 U.S. 510, 520 (2003), quoting
Williams, 529 U.S. at 413.

“A state court’s determination thatkim lacks merit precludes federal habeas
relief so long as ‘fairminded jurists coutliisagree’ on the correctness of the state
court's decision.”Harrington v. Richter, 562 U.S. 86, 101 (2011), quoting
Yarborough v. Alvarado, 541 U.S. 652, 664 (2004).

“Section 2254(d) reflects the view that habeas corpus is a guard against

extreme malfunctions in the statziminal justice systems, not a

substitute for ordinary error correction through appeal. . . . As a

condition for obtaining habeas corpus from a federal court, a state

prisoner must show that the state court’s ruling on the claim being
presented in federal court was so lagkin justification that there was

an error well understood and comipeaded in existing law beyond any
possibility for fairminded disagreement.”



Richter, 562 U.S. at 103 (internal quotation omitted).
[11. Analysis

Petitioner claims that the trial court edii@ denying his motion to withdraw his
no contest plea because he was led to inciyiieelieve that his mental status defense
would be preserved for appeal. The statéd¢oart held an evidentiary hearing on the
claim, and after it heard testimony from Petier and his attorneys, it made a factual
determination that Petitionevas not told that his defenses would survive his no
contest plea, nor did he believe tiveguld. (ECF No. 9-12, at PgID 307-08.)

Initially, the Court observes that Peatitier has no federal constitutional right
to withdraw his no contest plegee Hynesv. Birkett, 526 F. App’'x 515, 521 (6th Cir.
2013). Unless a habeas petitioner’s guilty or no contest plea otherwise violated a
clearly-established constitutional right, whettgeallow the withdrawal of his plea is
discretionary with the state trial couee Shanks v. Wolfenbarger, 387 F. Supp. 2d
740, 748 (E.D. Mich. 2005).

To satisfy due process, a guilty wo contest plea must be voluntarily and
intelligently madeSee Shanks, 387 F. Supp. 2d at 74Bpyle v. Scutt, 347 F. Supp.
2d 474, 482 (E.D. Mich. 2004) (citiBpykinv. Alabama, 395 U.S. 238, 242 (1969)).
In order for a plea of no contest to be voluntarily and intelligen#ige, the defendant

must be aware of the “relevant circuarstes and likely consequences” of his plea.



Hart v. Marion Correctional Institution, 927 F. 2d 256, 257 (6th Cir. 1991). When a
criminal defendant brings a federal leab petition challenging his plea of guilty or
no contest, the state generally satisfielutslen by producing a transcript of the state
court proceedings showing that the plea was made volun@Gargiav. Johnson, 991

F. 2d 324, 326 (6th Cir. 1993). Any fact@iadings made by a state court underlying
its determination that a plea was volugtand knowing are accorded a presumption
of correctnessSee 28 U.S.C. § 2254(e)(1). Petitioner can only overcome the
presumption of correctness with clear and convincing evidédce.

“It is only when the consensual chaexcof [a guilty or no contest] plea is
called into question that the validiby a . . . plea may be impairédabry v. Johnson,
467 U.S. 504, 508-09 (1984). As explained by the Supreme Court,

“a plea of guilty [or no contest] entered by one fully aware of the direct

consequences, including the actual value of any commitments made to

him by the court, prosecutor, bis own counsel, must stand unless
induced by threats (or promises to discontinue improper harassment),
misrepresentation (including unfulfilled or unfulfillable promises), or
perhaps by promisesahare by their nature improper as having no
proper relationship to the prosecutor's business (e.g., bribes).”

Id. (quotingBrady v. United Sates, 397 U.S. 742, 755 (1970)).
Petitioner claims to have been misled altbatavailability of his defenses after

his no contest plea, but the trial cbsiproper plea colloquy—during which Petitioner

failed to indicate such a belief—cured anysunderstandings that he may have had



about the consequences of his pRamos v. Rogers, 170 F. 3d 560, 565 (6th Cir.
1999). Prior to accepting the plea, Petitioner was informed that his no contest plea
acted the same as a guilty plea, and thaaived his right to appeal. (ECF No. 9-8,
PglID 180.) If Petitioner harbored a belief tiat could present his defenses to the
charges on appeal, he failed to say so wiewas given the opportunity at the plea
proceeding to indicate whether any othesrpises were made to him to induce his
plea. (d.) Habeas relief cannot geanted by crediting a habeas petitioner’s subjective
version of his understanding of the pleagaan over the terms placed on the record.
See Nichols v. Perini, 818 F. 2d 554, 558-559 (6th Cir. 198%g¢ also Bair v.
Phillips, 106 F. Supp. 2d 934, 940-941 (E.D. Mich. 2000).

With respect to Petitioner's claim that his counsel was ineffective for
erroneously advising him that his no contest plea acted like a conditional plea, the
claim is without merit because Petitioner has not overcome the presumption of
correctness attaching to the trial court’s factual determination that neither attorney
ever told Petitioner that higppeal was conditional. 8 2254(e)(1).

Because Petitioner's claim is without merit, the petition will be denied.
Accordingly, Petitioner’s Motion to Procedéd Forma Pauperis For Appointment of

Counsel (ECF No. 12) is dismissed as moot.
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V. Certificate of Appealability

Federal Rule of Appelta Procedure 22 provides that an appeal may not
proceed unless a certificate of appealabidispies. A certificatef appealability may
issue “only if the applicant has madesabstantial showing of the denial of a
constitutional right.” 28 U.S.C. § 2253(c)(2)o@ts must either issue a certificate of
appealability indicating which issues satidfg required showing or provide reasons
why such a certificate should notissue. 28.0.8 2253(c)(3); FedR. App. P. 22(b);

In re Certificates of Appealability, 106 F.3d 1306, 1307 (6th Cir. 1997).

Toreceive a certificate appealability, “a petitioner must show that reasonable
jurists could debate whether (or, for thaatter, agree that) the petition should have
been resolved in a different manner oattthe issues presented were adequate to
deserve encouragemeatproceed further.Miller-El v. Cockrell, 537 U.S. 322, 336
(2003) (internal quotes and citations omittédbre, jurists of reason would not debate
the Court’s conclusion th&tetitioner has not met the standard for a certificate of
appealability because his claims are dewdicherit. Therefore, the Court denies a
certificate of appealability.

If Petitioner chooses to appeal the Ceullécision, leave to proceed in forma
pauperis is denied because an appealdcnot be taken in good faith. 28 U.S.C.

§ 1915(a)(3).
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V. Conclusion
Accordingly, the Court 1) DENIE®/ITH PREJUDICE the petition for a writ
of habeas corpus, 2) DENIES Petitione€guest for the appointment of counsel, 3)
DENIES a certificate of appealability, andBIENIES permission to appeal in forma
pauperis.
IT1S SO ORDERED.
s/Paul D. Borman

Paul D. Borman
Dated: October 25, 2019 United States District Judge
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