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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

SHELLY ROMAN

and CHRISTIE MOORE,
Case No. 18-13548
Plaintiffs,
Honorable Laurie J. Michelson

V. Magistrate Judge R. Steven Whalen

COUNTY OF MONROE,

Defendant.

OPINION AND ORDER DENYING DEFENDANT’S
MOTION FOR SUMMARY JUDGMENT [10]

Two female corrections officers, Shelly Roman and Christie Moore, allege that their
workplace assignments constitutdawful sex discrimination. Plairifs assert that a new policy,
which requires three female guards on each tearadoch shift at the main county jail, deprived
them of more favorable work assignments &ss stressful prison facility. Their employer, the
County of Monroe, moved for summary judgmergcBuse a reasonable jury could determine that
the County’s policy violates Title VII, the County’s motion is denied.

l.

The main jail in Monroe County houses baten and women. (ECF No. 10, PagelD.62.)
On an average day, there are about three @®esany men (144) as women (47) imprisoned in
the main jail. (ECF No. 15-2, PagelD.207.) Theu@ty also maintains a separate dormitory, which
is all-male. (ECF No. 10, PagelD.63.)

Corrections officers are assignedone of two 12-hour shiftsld;) During the day shift,

there are two teams of six people each at the main jail and two teams of five people each at the

Dockets.Justia.com


https://dockets.justia.com/docket/michigan/miedce/2:2018cv13548/334205/
https://docs.justia.com/cases/federal/district-courts/michigan/miedce/2:2018cv13548/334205/17/
https://dockets.justia.com/

dormitory. (ECF No. 15-8, PagelD.225.) The samrargement is true of the night shift except
that one of the two dormitory teans reduced to four officerdd()

A longstanding practice requires certain duties related to fanmabges in the main jail to
be conducted by women. (ECF No. 10, PagelD.65.)fstence, whenever an inmate needs a strip
search, a pat-down, or a photograpla ¢éttoo in a sensitive body area, officer of the same sex
must provide it. (ECF No. 10, Pd§e63.) There are two to four “female-only duties” in an average
shift, Roman estimated. (ECF No. 15-10, PageB8.) During her career with the County, Roman
has never experienced i@uation when no female officer wawvailable to perform one of those
duties. (d.)

After the officers bid on their preferred shiétach year, the County and the officers’ union
assign shifts to the officers pursuant to dleotive bargaining agreement. (ECF No. 10,
PagelD.63.) Seniority is one factor the allocatn of shifts. [d.) But the assignment process
changed in recent years, following the appaoent of Troy Goodnough as jail operation manager
in 2013. (ECF No. 10, PagelD.62.) While there wasninimum number of feale officers in the
main jail in 2014, the County began requiringestst two women to work on each six-person team
in 2015. (ECF No. 15-6, PagelD.219,221.) Then, in 20462017, that number increased to three
women per team. (ECF No. 15-6, PagelD.223,225 )& lare no such provisis relating to men
nor are there staff mininmus for the dormitory.1¢l.) The collective bargaining agreement also
changed in 2016, broadly giving the County “the rightnsure adequate staffing of each gender”
instead of requiring “at least two (2) employedésach gender” on each team. (ECF No. 15-3,
PagelD.211; ECF No. 15-4, PagelD.216.)

Roman and Moore explain that work in the miithis harder and less desirable than in

the dormitory. (ECF No. 15, PagelD.153.) Officers miain jail must deal with suicide watches,



frequent fights, bookings, and inmates whe detoxing. (ECF Nal5, PagelD.154.) And when
assigned to the female side of the main jail, alsiafficer is responsible for various tasks ranging
from medical checks to linen exchange. (B¢ 15-10, PagelD.236.) By comparison, inmates
in the dormitory (many of whom are considered-gecurity) reside in a single confined area.
(ECF No. 15, PagelD.148.) Roman described shifthe dormitory environment as “a lot less
stressful,” whereas Moore characterized waohnlere as “more laid-back.” (ECF No. 15-9,
PagelD.228; ECF No. 15-10, PagelD.234.)

At the time of Plaintiffs’ complaint, thewere among roughly 10 to 15 women who worked
as corrections officers for the County. (EQB. 1, PagelD.3.) Even though Roman and Moore
have substantial seniority and prefer to workha dormitory, they have been assigned to that
facility less frequently than in past years. (ECF No. 1, PagelD.5.) This is because more women are
needed to staff the main jail and the numbédenfale officers is limited(ECF No. 1, PagelD.4.)

In late 2015, Roman had a meeting atstatfing policies with Goodnough and the union
president. (ECF No. 15-10, PagelD.232-233.) Goodnowgghestt angry and told her that “if [you]
don’t like the job [you] ca leave,” she statedd() “If it were up tohim,” she recalled Goodnough
saying, “he wouldn’t have any femaleorking at the dormitory.’1d.) Goodnough also threatened
to change Roman’s shifts whenever he wanteld. (

Plaintiffs acknowledge that threjob description includes wking at both locations and
that there is no difference inlaey or promotional opportunitidsetween th¢ail and the dormitory
shifts. (ECF No. 10-5, PagelD.101; ECF No. 10-gd?a.125.) Still, theyargue that the three-
women-per-shift policy is disariinatory because they are sedtjto worse working conditions
than men who have less seniority. Roman and Magree with the County that there needs to be

at least one female officer in the main jail for sensitive tasks relating to female inmates—but they



guestion the rationale for placirsp many women at the main jaihd so few at the dormitory.
(ECF No. 15, PagelD.150.)

The County argues two reasons why summary judgment should be granted. As discussed

below, though, there are remaining fasues that must be decided by a jury.
I.

Summary judgment is appropigaonly “if the movant shows that there is no genuine
dispute as to any material faamtd the movant is entitled to jutig@nt as a matter of law.” Fed. R.
Civ. P. 56(a). “An issue of fact is ‘genuine’tiie evidence is such that a reasonable jury could
return a verdict for the non-moving partydedrick v. Western Reserve Care S$55 F.3d 444,
451 (6th Cir. 2004) (citind\nderson v. Liberty Lobby, Inet77 U.S. 242, 248 (1986)). “A fact is
material only if its resolution will affect the outcome of the lawsuid.” at 451-52 (citing
Anderson 477 U.S. at 248). In evaluating a motion $ommary judgment, this Court views the
evidence, and any reasonable inferences drawn thienevidence, in the light most favorable to
the nonmoving partyMatsushita Elec. Indus. Co. v. Zenith Radio Cof@5 U.S. 574, 587 (1986).

.
A.

Title VII of the Civil Rights Act of 1964 barsmployers from discriminating “against any
individual with respect to [her] compensatidarms, conditions, or prileges of employment,
because of such individual’'s race, colorfigien, sex, or national origin.” 42 U.S.C.

§ 2000e-2(a)(1). When a plaintiff lacks direct ende of discrimination, she may present indirect
evidence under the three-part frameworkvimDonnell Douglas Corp. v. GreeAdll U.S. 792,

802-03 (1973)See Redlin v. Grosse Pointe Pub. Sch, 924. F.3d 599, 606 (6th Cir. 2019).



First, the plaintiff has théurden, which “is not an onerswne,” to present sufficient
evidence to establish a prirfecie case of discriminatioisee id.(quotingWheat v. Fifth Third
Bank 785 F.3d 230, 237 (6th Cir. 2015)). To do so,mshet demonstrate that she “1) is a member
of a protected class; 2) was tjfiad for [her] job; 3) sufferedan adverse employment decision;
and 4) was replaced by a persmrtside the protected class agdted differently than similarly
situated non-protected employeeld” at 606—07 (internal quotation marks omitted) (quoting
White v. Baxter Healthcare Corfp33 F.3d 381, 391 (6th Cir. 2008))thiE plaintiff satisfies those
criteria, the burden then shifts to the employdrp must provide a letginate, nondiscriminatory
reason for its employment actioBee id.at 607. Finally, if the eployer meets its burden, the
plaintiff must show thathe given explanation is@etext for discriminationSee id.

The County disputes only that Plaintiffsveasuffered an adverse employment decision.
However, viewing the evidence in the light most favorable to Roman and Moore, the Court finds
that there is a genuine factuliépute regardig this issue.

To see why, consider the relevant case law.

“An adverse employment action is an actiortloy employer that constitutes a significant
change in employment statusuch as hiring, firing, failing tgoromote, reassignment with
significantly different responsibilities, or a decision causing a fsignt change in benefits.”
Regan v. Faurecia Auto. Seating, €79 F.3d 475, 481 (6th Cir. 2012) (quotitipite 533 F.3d
at 402). An adverse employment action mbst more than a “bruised ego,” a “mere
inconvenience,” or an “alteration of job responsibilitieSgees v. James Marine, In617 F.3d
380, 391 (6th Cir. 2010) (quotinghite v. Burlington N. & Santa Fe Ry. C864 F.3d 789, 797
(6th Cir. 2004) (en banc)). The court must coesitivhether an action selted in a plaintiff

receiving a less distinguisd title, a material loss of berisf significantly diminished material



responsibilities, or other indicdbat might be unique to a pauiar situation, along with other
markers of prestige and desirabilityRedlin 921 F.3d at 607-08 (internal quotation marks
omitted) (quotingSpees 617 F.3d at 391). A position traesfcan constitie an adverse
employment action, whether or not tinensfer resultgn a pay deductiorSee Spee$17 F.3d at
391.

Many out-of-circuit cases have analyzed adgeemployment actions in the context of
corrections facilities. IfPiercy v. Maketa480 F.3d 1192 (10th Cir. 2007), a female corrections
officer challenged a policy that allowed only malicers to transfer to a smaller, maximum-
security facility. The female employee believed thaik in this facility was safer and less difficult
than work in the general jaitee Piercy480 F.3d at 1195%ob duties in the two buildings were
not substantially similar because the plaintiff paovided evidence that woek the other facility
was “less arduous and stressfi@ée idat 1205. So the court heldatithe transfer denial based
on sex could constitute an adverse employnaation and that sumany judgment was not
warrantedSee id

Another court considered a policy that reqditwo female deputies to be on duty in the
women’s part of a jail while having no sustandate for the gendmetention centeiSeeEddy v.
City & Cty. of Denver2018 WL 1470196, at *1-2 (D. Colo. Mar. 26, 2018). The female deputies
alleged that the work in the women'’s section wmase difficult and stressful because the workload
was larger and more varied and there wasegregation based ammate dangerousnessee id.
The court found that the differences between tredssignments were “substantial” rather than
“mere inconveniencesSee idat *13. A jury could reasonabljecide that having to work more
in the building with greater duseand higher stress was sufficienstiw an adverse employment

action, the court conclude8ee id.



Other cases about officer traesf and transfer deals have held thathanges in safety
could indicate adversemployment decision$ee, e.g.Patrolmen’s Benevolent Ass’n v. City of
New York 310 F.3d 43, 51-52 (2d Cir. 200@)olding that a police officer who “feared for his
safety” after being transferred to a new preticould have suffered an adverse employment
action);Guzman v. City of New YQrR010 WL 4174622, at *19 (E.D.N.Y. Sept. 30, 2010) (“A
jury could find that reducing inmate contact, sometimes to one or two inmates at a time, results in
materially safer working conditions.”).

These cases provide support for Plaintiflsgument that they suffered an adverse
employment action. The officers who work in Mon@eunty’s main jail must deal with frequent
fights and inmates with a mix of security levefsreasonable jury could find that this position
carries higher safety concerns than the “more laid-back” dormitory assigrieeRatrolmen’s
Benevolent Ass;n310 F.3d at 51-52Guzman 2010 WL 4174622, at *19. Additionally,
responsibilities in the niajail include suicide wiehes, dealing with detoxing inmates, and a wide
range of other tasks. So a reasonable jury@sid find that assignment to be more arduous and
more stressful than the dormitory positi&ee Piercy480 F.3d at 120%ddy, 2018 WL 1470196,
at *13.

Roman and Moore have produced evidenad tnder the new policy, men are given
priority over women to work at the dormitory—evi the female officer has more seniority. And
Roman and Moore assert that thamitory is a preferred workneironment. A jury could find
that the change in available ghifmounts to more than a “bruissgb” or a “mere inconvenience.”
See Spee$l7 F.3d at 391. The County stresses thatdoand Moore have faced no decrease in
pay or promotional opportunitie®ut those facts alone do not amethat Plaintiffs have not

suffered an adverse employment acti®ee id Rather, the assignments necessitated by the three-



women-per-shift policy could be considereds@nificant change iremployment status.See
Regan 679 F.3d at 481.

So a reasonable jury could find that Plaintsfitéfered an adverse employment action. This
means that Roman and Moore can establigh édlements of a prima facie case of sex
discrimination.

B.

Once Plaintiffs make out a prima facie cdbe,burden of production shifts to the County.
As discussed above, step twavddDonnell Douglasequires an employer fwoduce evidence of
a legitimate, nondiscriminatory reason foretaployment action. But the County opts not to do
so. Instead, the Coungrgues that its policis based on sex but thatist entitled to Title VII's
bona fide occupational quatiition (BFOQ) defense.

Title VIl states that sex-based employmentge$ are not unlawful when “sex . .. is a
bona fide occupational qualification reasonably necg$edhe normal operation of that particular
business or enterprise.” 42 U.S.C. § 2000e-2A(e¢. Supreme Court has stressed that the BFOQ
defense is “an extremely narrow exception togieeral prohibition of dicrimination on the basis
of sex.”Dothard v. Rawlinsor433 U.S. 321, 334 (1977).

The Sixth Circuit described the threequirements of a BFOQ defense Ewerson v.
Michigan Department of Correction891 F.3d 737 (6th Cir. 2004).rEi, “an employer must have
a basis in fact for its belighat gender discrimination igeasonably necessary—not merely
reasonable or convenient—to thermal operation of its businessEverson 391 F.3d at 748
(internal citation and quotation marks omitted) (quodwhard 433 U.S. at 335iaz v. Pan
Am. World Airways, In¢442 F.2d 385, 388 (5th ICil971)). Second, thedp qualification must

relate to the essence, or to thetcammission of the employer’s busineskl’ at 749 (quotindnt’l



Union, UAW v. Johnson Controls, Ind99 U.S. 187, 203 (1991)). Finally, the employer has the
burden to show “no reasonable alternativeshe sex-based discrimination exist

In Everson the court considered a policy of tMichigan Department of Corrections
(MDOC) that required women to woin certain positions in thigousing units ofemale prisons.
Sedd. at 761. The court concludedatithe BFOQ defense applied because of the deference given
to prison officials and the acknowledgement tisaturity, safety, privagyand rehabilitation can
justify gender-based assignments in female correctional faciliteésdt 750. The court agreed
with MDOC that the policy—which was institutéu the wake of higlprofile sexual-misconduct
lawsuits—would “significantly enhance security” in the female facilitiee id.at 753. Among
other reasons, having male gusana the female housing unitoowld have made the officers “gun-
shy” about discipline and required exbarriers between inmates and gua&kse idat 753-54.
TheEversoncourt emphasized “the limited nature”itsf opinion, though, and declined to extend
its holding “beyond the approximatedp0 positions we have discusseldl.’at 761.

According to the Countygversonestablishes that a BFOQ exists here. Not so. The facts
of this case differ greatly frofverson Roman and Moore do not dispute that one or two female
guards need to be on dwythe main jail for certain sensiivasks like strigearches of women.
Nor do they contest that corrections officia¢ceive some deference for decisions related to
security, safety, and privacy of the facilities. Hembat is at issue is the newly instituted policy
requiringthreefemale guards on shifts at the main jail at all times, which makes it less likely for
women to receive the preferred dormitory assignments.

By comparison, Monroe Countysactice is similar to ongtruck down by a court iHenry
v. Milwaukee Countyb39 F.3d 573, 585 (7th CR008). In that case, a juvde detention center’s

new policy required each urto be staffed at nighty an officer of the same sex as that unit’s



detainees—resulting in spositions available for men and just one for wontse idat 577 &
n.4. This meant that female officers were mokelyi to work during theunisex shifs in the
daytime, which were perceived to be moriiclilt and less likely to result in overtime payee

id. at 577. The county’s sex-based policy was nditled to a BFOQ defense, the court held,
because it was not based on a “reasoned decision-making pr&msglat 582—-83. For instance,
the county did not show that a reduction in op@eséx staff on the night positions was reasonably
necessary for security or priva§ee idat 581.

Ultimately, a jury could conclude that Monr@ounty does not hawe basis in fact for
believing that shifts of at least three women in the main jail are reasonably necessary. According
to Roman, there are only two tour female-only duties in an aagre shift and shigas never been
on a shift that lacked women to handle these dufies policy results in a main-jail staff that is at
least half women even though tfad’s population is only one-quarter women. As a result, male
officers are given preferable assignments enxdbrmitory even if they have less seniority.

Thus, while officials irEversonhad instituted new regulatiodsie to allegations of sexual
misconduct and other problems, the County herenbisxplained its rationale for mandating that
three women work on every team in a mg@it whose population i®verwhelmingly male.
Although data indicates that the number of fenmateates rose slightly in recent years (ECF No.
10-3, PagelD.77), the County’s brigbes not contend that this wadevant to its decision to
change the staffing policy. In fact, the numbem@le inmates also increased around the same
time. (ECF No. 15, PagelD.149; ECF No. 15-2r)dAhe new collective bargaining agreement
only requires “adequate staffingedch gender” rather than a set tn@mof women at each facility.

The County has not offered a reasoned explamatiyy it would be inadequate to have one

or two female guards per shift in the main jailba$ore, with the remainder available to work in

10



the dormitory. Quite the opposite. In Rom@nmheeting with Goodnough, the jail operation
manager allegedly said he would never let a womwank in the dormitory if “it were up to him.”
Goodnough'’s alleged threat to charR@man’s shifts as he pleasea statement that the County
does not dispute—also could undermine the argurieritthe shifts arassigned as part of a
rational decision-making process. Ultimately, ayjoould find that the County has not met its
burden of showing no reasonable alternatteethe three-womeper-shift policy.

The Court acknowledges that prison officiale antitled to some deference in order to
craft policies that are reasonably necessary for security and privaclvengbncounsels that, at
least in limited circumstances, there can be justification for sex-based assignments in female
correctional facilities. But, adiscussed above, the facts and current record here are readily
distinguishable from those Everson

A BFOQ defense is “an extremely narrow excepti@othard 433 U.S. at 334. Because
a reasonable jury could find that no BFO(fetse applies (and the County did not offer a
legitimate, nondiscriminatory reason for itsanpolicy), summary judgni is inappropriate.

V.

Roman and Moore have raisadgenuine issue of materifct as to whether Monroe
County’s staffing policy violateditle VII. Accordingly, the County’s motion for summary
judgment is DENIED.

SO ORDERED.

Dated: December 10, 2019

s/Laurie J. Michelson

LAURIE J. MICHELSON
UNITED STATES DISTRICT JUDGE
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