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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

TINA GOOCH,
Plaintiff, CASENO. 18-13920
HON.DENISEPAGEHOOD

V.

COMMISSIONER OF
SOCIAL SECURITY,

Defendant.

OPINION AND ORDER AD OPTING REPORT AND
RECOMMENDATION [#16] TO GRANT DEFENDANT'S
MOTION FOR SUMMARY JUDG MENT [#14] AND TO DENY

PLAINTIFF’'S MOTION TO REMAND [#12]

This matter is before the Court anReport and Recommendation [ECF No.
16] filed by Honorable Magistite Judge David R. Gnd to grant the Motion for
Summary Judgment filed by Defendant Commissioner of Social Security
(“Commissioner”) [ECF No. 14] and to dethe Motion to Remand filed by Plaintiff
Tina Gooch (“*Gooch”)[ECF No. 12] Gooch has timelyidd four objections to the
Report and Recommendation. [ECF No. Thig Commissioner has filed a Reply to
the objections. [ECF No. 19]

On February 4, 2016, the Social Security Administration denied Gooch’s
application for Disability Insuranc€“DIB”). The Administrative Law Judge
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(“ALJ") found that Gooch had the followg injuries and conditions: severe
impairments of degenerative disc disea$¢he lumbar spine, degenerative disc
disease of the cervical spine, bilateralpad tunnel syndromeynd bilateral cubital
tunnel syndrome. Despite Gooch'’s variailsents, the ALJ concluded that Gooch
did not meet the definition of “disald&under 42 U.S.C. 82B(d)(1)(A). The ALJ
primarily based his decision on the faélcht Gooch only required a “conservative”
treatment program, engagedsome “activities of daily living,” and inconsistently
reported her side effects froher various medications, wh led him to believe the
side effects were not debilitating. The Alklso determined that Gooch would be
able to perform jobs requiring “routinestas” and “simple work-related decisions.”
[ECF No. 16, Pg.ID 764]

Gooch’s main arguments againse tALJ’s analysis focus on the ALJ's
alleged failure to consider the type oddtment she received and her side effects
from her medication. [ECHNo. 12] Gooch also contests the ALJ's dismissive
consideration of her subjective complairsd mischaracterization of her daily
physical activities. If.] Gooch further asserts thdte ALJ’'s residual functioning
capacity (“RFC”) ignores important evidence that Gooch proffered, which would
support a disability finding.However, the Magistrateludge explained that

substantial evidence supported the ALJ’s reasoning.



Having conducted de novoreview of the parts of the Magistrate Judge’s
Report and Recommendation to which valideatipns have been filed pursuant to
28 U.S.C. § 636(b)(1), the Court AEPTS and ADOPTS the Report and
Recommendation, GRANTSdéhCommissioner’'s Motion for Summary Judgment,
and DENIES Gooch’s Motion to Remand.

The background procedure and facts &f thatter are adequately set forth in
the Magistrate Judge’s Report and Raomendation, and th€ourt adopts them
here.

. ANALYSIS
A. Standard of Review

The standard of review by the district court when examining a Report and
Recommendation is set forth in 28 U.S§3%36. This Gurt “shall make @e novo
determination of those portions of the rapar the specified proposed findings or
recommendations to which an objectisnmade.” 28 U.S.C. § 636(b)(1)(C). The
court “may accept, rejector modify, in whole or in part, the findings or
recommendations made by the magistrate judége.”In order to preserve the right
to appeal the magistratedge’s recommendation, a party shiile objections to the
Report and Recommendation within fourtegd)(days of service of the Report and
Recommendation. Fed. R. Ci¥2. 72(b)(2). Failure tdile specific objections

constitutes a waiver of ariyrther right of appeallhomas v. Ar474 U.S. 140, 155



(1985);Howard v. Sec’y of Health & Human Sen&32 F.2d 505, 508-09 (6th Cir.
1991);United States v. Walter638 F.2d 947, 949-50 (6th Cir. 1981).
B. Gooch’s Objections

1. First Objection

Gooch first objects to the ALJ’'s conelon that because her treatment was
“decidedly conservative” that it could nstipport finding Gooch disabled. Gooch
disagrees with the Magistrate Judge’s us®iofiarzio v. Commissioner of Social
Security which determined that prescription medication and epidural injections are
“modest treatment” protocols and incongmsteith a disability designation. No. 11-
15635, 2013 WL 6163637, &8 (E.D. Mich. Nov. 202013). Gooch asserts that
there are several medical conditions tlat not lend themselves to surgical
intervention and that should not be thendtard for determiningvhether a disability
exists. Gooch further argues that there shaoldoe a “bright line” rule stating that
treatment plans that do not requiregary cannot constitute a disability.

Gooch’s first objection is unconvincingeither the Magistrate Judge nor the
ALJ found that modest treatment plans im@mpatible with a disability in every
case. Rather, the Magistraladge determined thatethALJ correctly considered
Gooch’s conservative treatment as onedg@mong many, that would not support
a disability finding. InMyatt v. Commissioner of Social Securitye Sixth Circuit

determined that the plaintiff's “modese&tment regimen” wagconsistent with a



disability. 251 F. App’x 332, 335 (6th Cir. 2007). In reaching its conclusion, the
Sixth Circuit considered that the plafh had never been hospitalized for his
physical ailments, referred for an avffedic evaluation, ral had never been
recommended for surgerg.; see alsdHelm v. Comm’r of Soc. Sed05 F. App’Xx
997, 1001 (6th Cir. 2011) (finding that abhs®ther treatments, using prescription
medication comprised a “modest treatmesgimen” and precluded a disability
finding).

As Defendant indicates, Gooch proviaescaselaw nor regulations to support
her assertion that conservative treatmplains can warrant finding a disability.
Gooch also fails to acknowledge thtte ALJ followed the Agency’'s own
regulations, which require aALJ to consider a clainm's treatment plan when
analyzing subjective complaintSee 20 C.F.R 8§ 404.1529(c)(3)(v) (“Factors
relevant to your symptoms, suclas pain, which we will consider
include...[tJreatment, other than medicatigou receive or have received for relief
of your pain or other symptoms’§ge alsdocial Security Ruling 16-3p,

2017 WL 5180304, at *9 (finding that ALJsauld consider “longitudinal record of
any treatment and its success or fatueported by medical sources).

The Magistrate Judge correctly deténed that the ALJ’s consideration
of Gooch’s modest treatment platigned with controlling caselaviee Bentley v.

Comm’r of Soc. Sec23 F. App'x 434, 435-436 (6th €i2001) (concluding that an



ALJ can rely on a plaintiff’'s conservativeatment plan in finding that his subjective
complaints were questionable). Gooch'’s first objection is overruled.

2. Second Objection

Gooch also objects to the Magistratedge’s conclusion that the ALJ's
analysis of Gooch’s medication side effewas appropriate. Gooch argues that a
normal neurologic exam cannot accurately gauge whether a claimant is experiencing
side effects and can engage in “substantial gainful activity.” [ECF No. 17, Pg.ID
781] Gooch asserts that a ahint can recite informaitn and appear aware and still
be incapable of concentilag enough to maintain employnt. Gooch further claims
that the RFC did not adequately addiesistestimony that henedication made her
feel foggy.

The Court disagrees and finds that kihagistrate Judge correctly found that
the ALJ analysis contained no errors. tiddion to reports that described Gooch as
“alert and oriented to persagnlace, and time,” the ALJs0 referenced neurosurgeon
Dr. Udehn’s report. Dr. Udehn’s repodrtcluded that Goodhmad “normal memory,
comprehension, repetition, and other naéfiunctioning.” [ECF No. 16, Pg.ID 771]
Gooch’s second objection is overruled.

3. Third Objection

Gooch next asserts that the Magistrate Judge erred when reviewing the ALJ’s

conclusion that Gooch’s abylito engage in “daily actittes” was incompatible with



a “disability.” Gooch refers to her Fuman Report where she reported “difficulty
walking, climbing stairs, lifting, performing household chores, standing or sitting
for over ten minutes at a time andndeng.” [ECF No. 17, Pg.ID 782] Although
Gooch admitted that she was able tofgen activities includng “dusting, folding
laundry, [and] dishes . ., she emphasizes thateslgualified her statements,
clarifying that she could only perforthose tasks “once in a whileIt[]

Gooch argues that th&l.J mischaracterize®Rogers v. Commissione486
F.3d 234, 248 (6th Cir. 2007¢00ch further asserts thRbgersestablished that
minimal daily routines do noggiate to normal work activitiekl. However, Gooch
does not acknowledge thRbgersdescribed “typical or basic work” as those jobs
that include “walking, standing, sitting, tiig, pushing, pullingreaching carrying,
or handling.”ld. at n.6 (quoting 20 C.F.R. § 416.921(b)).

The Magistrate Judge correctly interpreBagers When applyindRogersto
Gooch’s case, it is important to note two key differences. First, the plairRiffgers
was limited to duties like light hoawork and taking care of her ddd. at 249. The
Rogers’plaintiff had greater limitations on hdaily activities. The extent of her dog
responsibilities involved her opey the door for her dog to go pldg. The plaintiff
also mentioned difficulty holdig books, and getting dresséd. And second, the
plaintiff in Rogersalso indicated that she receivieelquent support for her personal

care from her children who lived near hiet.



Here, the ALJ supported his analysi$ Gooch’s daily activities with
substantial evidence. The Albased his conclusion on.[Fankaran’s report. Gooch
explained to Dr. Sankaran that shédd no difficulty’ performing day-to-day
chores, except for heavy lifting, bendisguatting, and vacuuming.” [ECF No. 19,
Pg.ID 794] None of the ALJ’s proffered @ations, blood donor unit assistant, room
service clerk, nor fundraiser, involvecetphysical activities that concerned Gooch.
Gooch'’s third objection is overruled.

4. Fourth Objection

Gooch also argues that the AEJRFC and tasks that Gooch can
hypothetically perform are insufficieneasons to account for Gooch’s credible
limitations. The Magistrate Judge concludedt Gooch’s medical evidence fails to
erode the substantial evidence supporting a non-disability such as normal
examinations, conservative treatmeand significant daily activities. Gooch
contends that her aforementioned obgatdi concerning her conservative treatment
and daily activities sufficidly dilute the Magistrate Judge’s reasoning. Gooch
further argues that the Magistrate Judge failed to address Dr. Culver’s findings. The
Court maintains that objections one, taod three are unconvincing and declines
to address an argument based on datiwe objections. For Gooch’s fourth

objection, the Court will only addre§€och’s argument about Dr. Culver.



Gooch argues that the Magistratedde only focused on a portion of Dr.
Culver’s findings and erred Bgiling to consider Dr. Culwés other conclusions that
indicate more severe impairments. Tupgort her claim, Gooch references Dr.
Culver’s report to her primary care doctahich concluded that she demonstrated
reduced lower lumbar mobility and increddsack pain and tenderness through her
mid and lower lumbar midline. [ECF NA7, Pg.ID 783] Godt further cites Dr.
Culver’s conclusion that Gooch netadditional epidural therapyd[] Dr. Culver
administered a pain discomfort test, igth Gooch uses to support her fourth
objection. Gooch’s highest score on thesi¥@stry Disability Index” was 36, which
Is indicative of “moderate disability.’ld.]

When reviewing an ALJ's decision, the Magistrate Judge must look at
whether the evidence reasonably suppottedALJ’s conclusion, not whether the
evidence could also suppe@rdifferent determinatioder v. Comm’r of Soc. Sec.
203 F.3d 388, 389-90 (6th Cil999). Although some aspects of Dr. Culver's
assessments of Gooch maypport a more restrictive findg, the Magistrate Judge
used the correct standard to conclude shdistantial evidence also supported the
ALJ’s RFC finding. Gooch’s fourtlbjection is overruled.

[ll. CONCLUSION

For the reasons set forth above,



IT IS ORDERED that Magistratdudge David R. Grand’s Report and
Recommendation (ECF No. 16, filed ¢anber 9, 2019) is ACCEPTED and
ADOPTED as this Court’s findings of fact and conclusions of law.

IT IS FURTHER ORDERED that Dendant Commissioner of Social
Security’s Motion for Summary Judgme{@CF No. 14, filed July 25, 2019) is
GRANTED.

IT IS FURTHER ORDERED that PIdiff Tina Gooch’s Motion to Remand
(ECF No. 12, filed May3, 2019) is DENIED.

IT IS FURTHER ORDERED that thisction is DISMISSED with prejudice.

s/DeniséPageHood
Chief Judge, United States District

DATED: March18,2020

10



