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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

NANCY MOORE, et al.,
Plaintiffs, Case No: 19-10403
Honorable Denise Page Hood

V.

AUTO CLUB SERVICES, et al.,

Defendants.
/

ORDER GRANTING MOTION
FOR STAY OF DISCOVERY [#61]

L. INTRODUCTION

Plaintiffs filed a 28 U.S.C. § 1332(d)(2) Class Action Complaint
(“Complaint’) on February 8, 2019, alleging that Defendants underpaid the proper
amount of attendant care benefits owed to the members of the class under Subsection
3107(1)(a) of the Michigan Automobile No-Fault Insurance Act (the “Act”).
Following the Court’s orders on Defendants’ motions to dismiss, one claim for
unjust enrichment (Count III) remains before the Court. See ECF Nos. 41, 56.

On July 27, 2022, the Court issued a scheduling order for this matter. ECF
No. 58.  On September 21, 2022, Defendants filed a Motion for Partial Summary

Judgment asking the Court to limit Plaintiffs’ claims to the period on or after
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February 8, 2018 due to the statute of limitations. ECF No. 60. On September 22,
2022, Defendants filed a Motion for Stay of Discovery Pending Resolution of
Defendants’ Motion for Partial Summary Judgment (“Motion to Stay Discovery”).
ECF No. 61. The parties have fully briefed the Motion to Stay Discovery.
II. BACKGROUND

Plaintiffs currently have no-fault personal injury protection (“PIP”) claims
filed with Defendants and are receiving attendant care benefits. ECF No.1 at §35.
Plaintiffs have been receiving these benefits at least since 2005. ECF No.1 at q915-
17. Each of the Plaintiffs’ attendant care benefits are being used to pay for family
provided attendant care. ECF No.1 at 1. All allegations in the Complaint are based
on Defendants’ alleged “systematic underpayment of family provided/non-agency
provided attendant care benefits (“Benefits”) through the use of a series of reports
[referred to as the “P&M Surveys” that] they [Defendants] falsely claimed were
valid surveys of commercial agency payment rates for attendant care providers.”
ECF No.1 at §7. Plaintiffs filed this action on behalf of themselves and all others
similarly situated, a number that is undefined at this time.

III. ANALYSIS

In their Motion for Partial Summary Judgment, Defendants contend that a

one-year statute of limitations applies to Plaintiffs unjust enrichment claim, such that



any claims prior to February 8, 2018 would be barred and discovery should be
limited accordingly. Plaintiffs counter that there is a six-year statute of limitations
and has requested discovery back to February 8, 2013. The Court will address the
merits of the Motion for Partial Summary Judgment in the future, but at this time,
the Court finds that the interests of justice weigh in favor of deciding the Motion to

Stay Discovery.

Defendants contend that, if they have to continue with discovery at this time
and comply with Plaintiffs’ request for discovery back to February 8, 2013,
Defendants (and Plaintiffs) will unnecessarily expend significant time and expense
related to the putative class members. Defendants state that the number of putative
class members is not presently known, though Plaintiffs have alleged that the
number would be in the tens of thousands. Compounding the sheer number of
potential class members, Defendants argue, is the fact that Defendants cannot simply
click a button or run a program that will identify putative class members and relevant

claims.

Defendant maintains that it will have to manually review “the electronic
databases and read text entries for each potential claimant[,] . . . a laborious and

extremely expensive process. . . . Requiring Defendants to manually review tens of



thousands of files to ascertain payments for time-barred claims is not proportional
to the needs of the case and not within the scope of discovery under Fed. R. Civ.
Proc. 26(b)(1).” ECF No. 61, PagelD.695-96. Defendants assert that, if the Court
grants the Motion for Partial Summary Judgment, all claims that arose prior to
February 8, 2018 will be time-barred. In that event, but if discovery continues,
Defendants states that it will have to incur the time and expense of ascertaining five
years’ worth of discovery that is not relevant or within the scope of the unjust

enrichment claim.

Plaintiffs argue that Defendants’ Motion to Stay Discovery does nothing more
than suggest why the Motion for Partial Summary Judgment should be granted but
does not articulate any legal support for staying the matter. Plaintiffs assert that
Defendants have not made out a clear case of hardship or inequity in being required
to go forward, and there is a fair possibility that the stay will harm Plaintiffs. Landis,
299 U.S. at 255. Plaintiffs state that a potentially partially dispositive motion alone
is not sufficient, particularly where there has been a previous Rule 12(b)(6) motion
(in this case, there have been two and a motion for reconsideration). Citing Peterson
v. Johnson, 2022 WL 4151370 (S.D. Ohio 2022). The Court notes, however, that
Plaintiffs erroneously suggest that the motion for reconsideration was “on the very

issue that Defendants raise in their Partial Summary Judgment Motion.” The only
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mention of unjust enrichment in the motion for reconsideration was to identify
“Count III” as “Unjust Enrichment.” ECF No. 43, PageID.408. Plaintiffs have had

to wait appproximately three years for any discovery.

The criteria for a motion to stay recently was set forth in Brown v. PSCU, Inc.,

No. 20-11510, 2020 WL 7122075, at *1 (E.D. Mich. Dec. 4, 2020):

When analyzing a Motion to Stay, courts must consider three factors:
“(1) whether a stay will simplify the issues in the case or conserve
judicial resources; (2) whether a stay will unduly prejudice or present a
clear tactical disadvantage to the non-moving party; and (3) whether
discovery is complete and when (or whether) a trial date has been set.”
Dura Global Techs., LLC v. Magna Int’l Inc., 2011 WL 5039883, at *6,
2011 U.S. Dist. LEXIS 122679, at *15 (E.D. Mich. Oct. 24, 2011).

Plaintiffs state that a motion to stay discovery requires that the court assess the
context, and conduct a cost-benefit analysis, of the stay on the parties and court.
Landis v. N. Am. Co., 299 U.S. 248, 254-55 (1936) (holding that deciding a motion
to stay proceedings “[c]alls for the exercise of judgment, which must weigh
competing interests and maintain an even balance”); Kansas City Southern R. Co. v.
United States, 282 U.S. 760, 763 (1931); Enelow v. New York Life Ins. Co., 293 U.S.

379, 382 (1935).

Plaintiffs argue that the motion for partial summary judgment will be denied,

so a stay is unnecessary because nothing will change upon the Court’s consideration



of the motion for partial summary judgment. They further argue that, even if the
motion for partial summary judgment is granted, the unjust enrichment claim will
remain. Plaintiffs therefore suggest that denying the motion to stay discovery and
continuing with discovery will allow the parties to stay on schedule, conduct
discovery, and complete motion practice and go to trial on time. Plaintiffs assert

that any discovery as to excluded class members can simply be excluded.

Plaintiffs contend that, if there is a stay of discovery, in a best-case scenario,
the parties will lose at least 2 2 months of discovery, the same witnesses will have
to be deposed no matter what, the same issues remain as to discovery disputes, all
class certification issues remain open, and the unjust enrichment claim remains.
Plaintiffs argues that, even if the Motion for Partial Summary Judgment is granted,
Plaintiffs will be able to conduct discovery for periods before February 8, 2018.
Plaintiffs assert that relevant material will exist for periods prior to February 8, 2018,
that there are materials which will tend to lead to admissible evidence, as “relevance
should be broadly and liberally construed,” and not tied to the statute of limitations
period. Conti v. American Axle & Mfg., 2006 WL 3500632 (E.D. Mich. 2006)
(citation omitted) (pre-statute of limitations period discovery allowed as “admissible
for purposes of showing a pattern of discrimination). See also F.R.Civ.P. 26(b);

Consumer Fin. Prot. Bur. v. Borders and Borders, 2015 WL 11675669 (W.D. Ky.
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2015) (where there is an alleged “pre-existing, continuing course of illegal conduct
that extends well into the statute of limitations period,” the statute of limitations is
not the relevant time frame — this is a continuing violation theory). Plaintiffs have
alleged that Defendants have engaged in a long-term campaign of misconduct, so
Plaintiffs believe that the Court should reject Defendants’ statute of limitations

period objection.

Plaintiffs further claim that, if the Court stays discovery and denies the motion
for partial summary judgment, they will be prejudiced. Plaintiffs believe the case
would come to a halt for at least 2 /2 months (to the benefit of no party or the Court),
a new scheduling order would need to be issued, and the parties would need to start
this four-year old case over. Plaintiffs contend this delay will prejudice Plaintiffs
due to lost evidence, faded memories, and unavailable/deceased witnesses, as well

as delayed justice to Plaintiffs and class members.

The Court is not persuaded by Plaintiffs’ arguments. This case has been
delayed for a period of time already, and it is approximately three years old.
Although the case does need to move forward, the Court does not find that an
additional two-month delay will unfairly prejudice Plaintiffs. It is very unlikely

that any evidence will be lost during that time or that memories will change much



during that time. Although it is possible that a witness may become deceased or
unavailable in that two months, it is also possible that unavailable witnesses now

may become available in the future.

The Court believes that resolution of Defendants’ summary judgment motion
will clarify, if not simplify, the issues before the Court. If Defendants are correct,
the scope of discovery and factfinding will be greatly reduced. Even if Defendants
are not correct, it will guide the parties’ discovery efforts and reduce the number of
discovery issues. At a minimum, the Court’s determination of the Motion for
Partial Summary Judgment will resolve an issue that would necessarily have to be

addressed with respect to discovery anyway.

For the above reasons, the Court concludes that a stay of discovery pending

the resolution of the motion for summary judgment is warranted.

IV. CONCLUSION
Accordingly,

IT IS ORDERED that Defendants’ Motion to Stay Discovery [ECF No. 61]

is GRANTED.
s/Denise Page Hood
DENISE PAGE HOOD
Dated: October 28, 2022 UNITED STATES DISTRICT JUDGE



