Kennedy v. Arbor Professional Solutions, Inc.

UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

JESSE KENNEDY,
Plaintiff, CASENO. 19-10458
HON.DENISEPAGEHOOD
V.

ARBOR PROFESSIONAL SOLUTIONS, INC.,

Defendant.
/

ORDER GRANTING DEFENDANT'S MO TION TO DISMISS [#4] AND
ALLOWING PLAINTIFF TO FILE A SECOND AMENDED COMPLAINT

. BACKGROUND

On January 24, 2019pro se Plaintiff Jesse Kennedy (“Kennedy”)
commenced this action in the small claidigision of the State of Michigan's #6
Judicial District Court in SouthfieldMichigan alleging that Defendant Arbor
Professional Solutions, Inc. (“Arbor*yiolated the Fair Credit Reporting Act
(“FCRA"), 15 U.S.C. § 1681, and Sectio886, 807, and 809 of the Fair Debt
Collection Practices Act FDCPA”"), 15 U.S.C. § 1692.(Doc # 1) Arbor removed
this action to federal couon February 14, 2019.1d() On February 25, 2019,

Kennedy filed a letter in which he soughtaimend his Complaint. (Doc # 3) The

1 The Court notes that Kennedy’s Complaint constsis allegations vitten on what appears
to be one of Michigan’s 46Judicial District Court'standard small claims forms.
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Court considers Kennedy'’s letter to be hequest to amend his Complaint. The
Court now grants Kennedy'sqeest pursuant to Fedéfule of Civil Procedure
15(a)(2), which instructs the Court to “giVeave [to amend] dely when justice so
requires.” Further, the Court finds thatb&r will not be prejudiced in any way by
granting Kennedy’s request.

On February 28, 2019, Arbor filedMotion to Dismiss Kennedy’s Amended
Complaint. (Doc # 4) On March 4, 2019, Kennedyldd a letter in which he
responded to Arbor’s Motioh.(Doc # 6) On March 182019, Arbor filed its Reply.
(Doc # 9) This Motion is currently be®the Court and a hearing was held on May
1, 2019.

In Kennedy’s Amended Complaint, héegles the following. His claims arose
on these dates: October 14-15, 20A6yil 25, 2017, December 13, 2018, and
January 17-18, 2019. (Doc Bg ID 8) Kennedy allegethat Arbor violated his
rights under the FCRA and FDCRA Southfield, Michigan. Ifl.) Due to these
alleged violations, Kienedy requests that e awarded $6,000.(Doc # 1, Pg ID

5)

II.  ANALYSIS

A. Standards of Review

2 The Court considers Kennedydter to be his Response.
3 This request is only stated by Kennealis Original Complaint (Doc # 1).
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1. Motion to Dismiss

Rule 12(b)(6) of the Federal Rules@ivil Procedure provides for a motion
to dismiss for failure to state a claim upon which relief can be gtaried. R. Civ.
P. 12(b)(6). This type of motion testise legal sufficiency of the plaintiff's
complaint. Davey v. Tomlinsqr627 F. Supp. 1458, 1463 (E.D. Mich. 1986). When
reviewing a motion to dismiss under Rul&(b)(6), a court must “construe the
complaint in the light most favorable to thmintiff, accept its allegations as true,
and draw all reasonable inferen@e$avor of the plaintiff.” Directv Inc. v. Treesh
487 F.3d 471, 476 (6th Cir. 2007). A churowever, need not accept as true legal
conclusions or unwarranted factual inferencekd’ (quoting Gregory v. Shelby
Cnty, 220 F.3d 443, 446 (6th Cir. 2000)).L]¢gal conclusions masquerading as
factual allegations will not suffice."Edison v. State of Tenn. Dep’t of Children’s

Servs, 510 F.3d 631, 634 (6th Cir. 2007).

As the Supreme Court has explainedplaintiff's obligation to provide the
‘grounds’ of his ‘entitigment] to relief’ requies more than labels and conclusions,
and a formulaic recitation of the elemenfsa cause of action will not do. Factual
allegations must be enough to raise a righelief above the ggulative level... .”

Bell Atlantic Corp. v. TwombJy\650 U.S. 544, 555 (2007¢gitations omitted)see
LULAC v. Bresdeserb00 F.3d 523, 527 (6th Cir. 2007). To survive dismissal, the

plaintiff must offer sufficient factual allegans to make the asserted claim plausible



on its face. Ashcroft v. Igbal 556 U.S. 662, 663 (2009). “A claim has facial
plausibility when the pleaded factual corttatiows the court to draw the reasonable
inference that the defendant ishlia for the misconduct allegedId.

2. Pro SeLitigants

Pleadings drafted byro selitigants are held to a les¢ringent standard than
formal pleadings drafted by counseflaines v. Kerner404 U.S. 519, 520 (1972).
A court will liberally construe gro secomplaint to determine whether it fails to
state a claim upon which refieould be grantedJourdan v. Jabe951 F.2d 108,
110 (6th Cir. 1991). However, thauty to be less stringent wifhro secomplaint[s]
does not require [a] court tomore up unplead allegationsWells v. Brown891
F.2d 591, 594 (6th Cir.1989). Accordingtiie Court liberally construes Kennedy'’s

allegations-without creating new ones for hi8ee id.

B. Defendant’s Motion to Dismiss

Arbor argues that Kennedy’s FCRAABRDCPA claims should be dismissed
pursuant to Fed. R. Civ. P. 8(a) besais Amended Complaint does not contain
a short and plain statement of his clairhewging that he is entitteto relief. Arbor
asserts that Kennedy has not described any actions ttlaattaken thatould allow
the Court to find that it violated eithestatute. Arbor additionally claims that
Kennedy’'s Amended Complaidbes not contain any factual allegations that would

support Kennedy'’s claim for $6,000 in damages.



In Response, Kennedy offers the Court facts that support his claims. Kennedy
describes events that transpired on thesimentioned in hiSmended Complaint.
However, while these factsight be credible, the Court will not consider them

because they are stated in Kennedy’'s Response amdmstAmended Complaint.

The Court finds that Kennedy’'s FCRend FDCPA claims must fail because
they are bare, lack factual support, and canlassified as labels and conclusions.
Kennedy merely mentions the dates on Whiagbor allegedly violated the FCRA
and FDCPA, and claims that he is ow#$6@,000 for these alleged violations.
Kennedy has failed tarticulate why he should praVawith his claims or be
compensated for these alleged violatioEsen with the Court liberally construing
Kennedy’'s Amended Complaint still finds that he has fi@d to state a claim upon

which relief couldoe granted.See Jourdan951 F.2d at 110.

C. Defendant’s Request to Amend Complaint

During the hearing regarding the ingtadfotion, Kennedy asked for leave to
file a second amended complaint. Kennetlgged that he has recently discovered
evidence that would assist him with hisea Kennedy also indicated to the Court
that he has retained counsel. The factthrat this Court is to consider when

determining whether to permit a plafhto file an amended complaint are:

(1) the delay in filing the motion,
(2) the lack of notice to the other party,
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(3) bad faith by the moving party,

(4) repeated failure to cure dancies by previous amendments,

(5) undue prejudice to the opposing party, and

(6) futility of the amendment.

Wade v. Knoxville Utilities Bd259 F.3d 452, 460 (6th Cir. 200Berkins v. Am.
Elec. Power Fuel Supply, In@246 F.3d 593, 605 (6th Cir. 2001).

Pursuant to Fed. R. Civ. P. 15(a)(2), the Court finds that justice requires that
Kennedy have the opportunity to amend @@mplaint. There are no facts that
demonstrate that Kennedy acted in bad faaiid an amendment in this instance
would not be futile, especially since Kewulyawill have counsealepresent him going

forward. Further, the Coudoes not believe that Arbor will be unfairly prejudiced

if Kennedy is allowed to amend his Amended Complaint.

ll.  CONCLUSION

For the reasons set forth above,

IT IS HEREBY ORDERED that Defenda Arbor Professional Solutions,
Inc.’s Motion to Dismiss (Doc # 4) arfelaintiff Jesse Kennedy’s Request to File

Amended Complaint al@RANTED.

IT IS FURTHER ORDERED that Plaintifesse Kennedy may file a second
amended complaint within 30 days from tt&te of the hearing that occurred on
May 1, 2019. (Plaintiff has since filedSecond Amended Cotamt on May 30,

2019 (Doc # 11))



IT IS FURTHER ORDERED that Plaintifesse Kennedy will have 21 days
from the date of the hearing that occurred on May 1, 2019 todwmuesel file an
appearance on his behalf. (Counsel forrRifhihas since filedan appearance on

May 20, 2019 (Doc # 10))

s/DenisePageHood
U. S. District Court Judge

DATED: June21,2019



