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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

ANDREW LYLES,

Plaintiff, Case No. 19-10673
Honorable Laurie J. Michelson
V. Magistrate Judge Michael J. Hluchaniuk

KEITH PAPENDICK, M.D.,
SHARON OLIVER, M.D.,
DONNA ROHRS, N.P.,

and JOSHUA BUSKIRK, P.A,,

Defendants.

OPINION AND ORDER ADOPTING RE PORT & RECOMMENDATION [31],
GRANTING IN PART AND DENYING IN PART DEFENDANTS’ MOTION FOR
SUMMARY JUDGMENT [23]

Plaintiff Andrew Lyles began suffering frosevere gastrointesal symptoms in 2016,
while incarcerated. He was ultimbteliagnosed with ulcerative titis and hospitalized for seven
weeks. Lyles alleges that the members of theoprigealth care staff failed to provide him with
appropriate and timely medical treatment in &imn of the Eighth Amendemt. (ECF No. 1.) The
Court previously dismissed Lydeclaims against Defendants Heidi Washington and Corizon
Medical Services. (ECF No. 6.) The remainindetelants, physician assast Joshua Buskirk,
physician assistant Donna Rohrs, Dr. Sharonedlignd Dr. Keith Papendick, filed a motion for
partial summary judgment askingetiCourt to dismisd.yles’ claims forfailure to exhaust
administrative remedies. (ECF No. 23, PagelD.92agistrate Judge Mhael J. Hluchaniuk
recommends that the Court granpart and deny in part Defeawlts’ motion. (ECF No. 31.) Lyles

objects. (ECF No. 32.) The Court overrules lsylebjections and ful adopts the Report and
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Recommendation. Summarnydgment will be granted in favor 8uskirk and Rohrs, but Lyles is
permitted to proceed on his claimgainst Oliver and Papendick.
l.

Lyles alleges that while incarcerated at Llakel Correctional Facility in October 2016, he
began experiencing severe lower abdominal pathbloody diarrhea. (EQW¥o. 1, PagelD.4.) He
alleges that his health steadily declinedhassuffered from worsémg symptoms including
abscessed sores, bloody stool, and ulcers. (ECF No. 1, PagelB.Bld=€3-1, PagelD.108-112.)
Despite repeatedly requesting care from medicdf, dtyles claims Defendants failed to timely
diagnose and properly treat his nmeadicondition. After rpeated requests, Lyles was finally given
a colonoscopy and diagnosed in June 2017 with atigercolitis, an inflanmatory bowel disease
that causes long-lasting inflammation and ulcers in the digestive tchcit PagelD.108.) Later
that summer, Lyles spent seven weeks in thepital to treat his colitis and acute anemid.; (
ECF No. 1, PagelD.5.) Due to the delayed and igaalee medical care, salygles, the progression
of his ulcerative colitis causathnecessary suffering, lengthy pdalization, and lasting effects
such as the increased risk of colon canceZHEo. 1, PagelD.5; ECF No. 26, PagelD.138.) Lyles
alleges that each of the four Defendants playedle in denying hinproper care. (ECF No. 1,
PagelD.6-11.)

Defendants argue that the majority of Lyleslims must be disresed because he did not
properly exhaust his complaints through the prison grievancegs@serequired by the Prison
Litigation Reform Act. (ECF No. 23, PagelD.103.)

During the time period in question, Lyles filedo relevant prison grievances. Lyles filed
grievance 0587 in May 2017 allegititat Dr. Oliver and her supers failed to provide him proper

medical care and treatment. (ECF No. 23-1, PagelD.110.) In October 2018, Lyles filed grievance



0990, in which he again complained about the health team’s treatment bfs ulcerative colitis
throughout 2017.1¢. at PagelD.108.) The Defendants coramkthat Lyles exhausted grievance
0587 against Oliver only and argtleat neither of Lyles’ griewvaces were properly exhausted
against Papendick, Buskirk, and Rohr.

In his response to Defendants’ motiorr summary judgment, Ugs argued that he
properly exhausted both of hisgrances and that the grievaneesre general enough to include
his complaints against Papendick, Buskirk, and Rohrs.

Magistrate Judge Hluchaniulecommends finding that igvance 0587 was exhausted
against Oliver and Papendick matt against Buskirk and Roh#ss for grievance 0990, Magistrate
Judge Hluchaniuk recommends finding the grievarateexhausted against all four defendants.

I.

A district judge reviews a pa's objection to issues addeegl in a magistrate judge’s
report and recommendation de nove thstrict judge is not obligatl to review un-objected to
issuesSee Fed. R. Civ. P. 72(b)fhomasv. Arn, 474 U.S. 140, 150 (1985%arrison v. Equifax
Info. Servs, LLC, No. 10-13990, 2012 WL 1278044, at *8 (E.D. Mich. Apr. 16, 2012).

.
Lyles filed two objections tiMagistrate Judge Hluchanigkreport and recommendation.
A.

First, Lyles objects to Magistrate Judgeuetianiuk’s finding that grievance 0587 is not
exhausted against Buskirk or Rohrs. Magtstrdudge Hluchaniuk found that Lyles had not
identified Buskirk or Rohrs in the 0587 griexan Lyles argues that his reference to “MDOC
Health Care” in his grievance cléaencompasses Buskirk and Rohrs in their capacity as his health

care providers. (ECF No. 32, PagelD.205.) Lyles adsaps the points he made in his response



brief, which Magistrate Judge Hluchaniultppropriately addressed in his Report and
Recommendation.

Failure to specify in a grievance individualeavare later identified is not necessarily fatal
to a prisoner’s suit. Fair notice of claims agsia defendant is enoughgorpass the exhaustion
requirement since notice gives the defendandvpportunity to resolve the issioffat v. MDOC,
2010 WL 3906115, *7 (E.D. Mich. 2010) (citinipnes v. Bock, 549 U.S. 199, 219 (2007));
Johnson v. Johnson, 385 F.3d 503, 522 (5th Cir. 2006). Hoxee, grievance 0587 did not provide
fair notice to Buskirk and Rohrs.

In his grievance, Lyles references Dr. Oliagid her supervisor, DPapendick. (ECF No.
23-1, PagelD.112.) Lyles makes no mention of Blks&irRohrs. Nor are #re any mentions of
specific actions or situations tied to Buskirk atiRs that would enable the prison to identify them
as the individuals involved, griace the prison or the indilual defendants on notice.

In his objection, Lyles highlights the factaththe prison’s response to his grievance
mentioned MDOC Health Care and that he was evaluated on multiple occasions and received
several diagnostic tests. QE No. 32, PagelD.206-07.) So he says the response should be
interpreted broadly.l¢.) But Lyles does not explicitly say théttese references are connected to
Buskirk and Rohrs, so that poidbes not help advance his argmh In contrast, the record
suggests that these references are to OlivePapéndick rather than Buskirk or Rohrs because
the former were the health cgmoviders who oversaw Lyles’ caamd had the authority to order
procedures.

Also, because Lyles specifically named Oliagd Oliver’s supervisor in his grievance,

but not Buskirk or Rohrs, prison officials woukhsonably assume that Lyles was grieving against



only Oliver and Oliver'supervisor. As a resuljagistrate Judge Hluchalk appropriately found
that Buskirk and Rohrs should be dismisasdo the claims stounding grievance 0587.

The Court notes Lyles’ poirthat the grievance covers meothan just the colonoscopy.
(ECF No. 32, PagelD.206.) It also covers symma@and treatment related to his condition. But
this objection does nothing to further Lyles’ amgent that the grievance applies to Buskirk and
Rohrs.

The Court thus overrules Lyles’ objectiamd adopts Magistrate Judge Hluchaniuk’s
recommendation to find that grievance 0587ieperly exhausted as to Dr. Oliver and Dr.
Papendick, but not P.A. Buskirk or P.A. Rohrs.

B.

In his second objection, Lyles takes issue Withgistrate Judge Hthaniuk’s finding that
grievance 0990 was not taken thgbustep Il of the grievance predure. In his objection, Lyles
seems to argue that because Magistrate Judgehitiuk admitted that ¢htwo grievances were
nearly identical, and because the 0587 grievanseewiaausted, all matters addressed in grievance
0990 should also be considered exhaugte@F No. 32, PagelD.207-208.) While grievance 0587
addressed the failure to providdequate treatment and aarwscopy, grievance 0990 addressed
the same underlying health condition and addiegjaions, including the flure to diagnose his
ulcerative colitis and causing hiespitalization. So in Lyles’ view, if the 0587 grievance is
exhausted, so too the 0990 griewa. (Notably, thisargument is not apghble to Rohrs or
Buskirk, since the Court has concluded thaev@nce 0587 is notxbausted against those
defendants and they are not narirethe 0990 grievance, either.)

But Lyles’ argument does naaddress Magistrate Judd#luchaniuk’s finding that

grievance 0990 was not exhausted against anlgeofour defendants becsiit was not timely



filed. (ECF No. 31, PagelD.200.) The events Lylescribed in grievare 0990 occurred in 2017.

But Lyles did not file grievance 0990 until Obter 2018, after he received a copy of his medical
records. Lyles argued in his pemse brief that the grievance wast untimely becase he filed it

as soon as he received his records. But Mexggje Judge Hluchaniukightly points out that
although Lyles may not have beenaa of the details and namesatifinvolved in his care until
receiving his medical recordkyles was “certainly aware of ¢hcare he received or did not
receive.” (ECF No. 31, PagelD.200.) Additionally, Lykdid not try to resoly the issue with staff
before filing a grievance, which is predurally required foproper exhaustionld.) Consequently,
Magistrate Judge Hluchaniuk found that grievance 0990 was untimely filed and the claims
contained therein against all fodefendants are not exhausted.

Lyles’ contention that he was prohibited from filing duplicative grievances on the same
issue under threat of sanction athmes not address the timelinéssue. The Cotiragrees with
Magistrate Judge Hluchaniuk’s apsik of this issue and adopts recommendation to find that
grievance 0990 is not properlyleausted and thus cannot be usedupport Lyles’ claims.

However, to the extent that Lyles’ complaiiriggrievance 0990 were also included in his
first grievance, the 0587 grievance, the Court will not bded from pursuing those claims against
Oliver and Papendick. Lyles’ ecgrative colitis is an ongoingondition and Lyles’ original
grievance included complaints relating to hismpyoms, treatment, andldged diagnosis. So in
litigating his case against Oliver and Papendick, £yl be able to include all claims related to
his symptoms and treatment l@agl up to his colonospy and hospitalizatn, as well as any
follow-up care as a result of the findings of tolonoscopy or due to the delay in diagn@&ss.
Ellisv. Vadlamudi, 568 F. Supp. 2d 778, 781-84 (E.D. Mi2B08) (finding that for an ongoing

condition, a grievance thapecifies continued failerto remedy the conditiaa considered timely



for events occurring after the grievancéghnson v. Johnson, 385 F.3d 503, 521 (5th Cir. 2004)
(finding that the prisonerould not have been expected to ilmew grievance each time he was
assaulted after his initial grievance thatwas not being pretted from assault).

V.

For the reasons stated above, the Court RWHLES Lyles’ objections (ECF No. 32),
ADOPTS the Magistrate Judge’s Report aret&nmendation (ECF No. 31), and GRANTS IN
PART AND DENIES IN PART Defendants’ partimotion for summaryydgment for failure to
exhaust administrative remedies. (ECF No. Z&jendants Buskirk and Rohr are DISMISSED
from this suit. Lyles may move forward brs claims against Oliver and Papendick.

SO ORDERED.

Dated: September 17, 2020
s/Laurie]. Michelson

LAURIE J. MICHELSON
UNITED STATESDISTRICT JUDGE




