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UNITED STATES DISTRICT COURT
EASTERN DISTRICTOF MICHIGAN
SOUTHERN DIVISION

RoBIN ARCE,
Plaintiff, Case No. 19-cv-10815
V. UNITED STATES DISTRICT COURT JUDGE
GERSHWINA. DRAIN
FCAUSLLC,
Defendant.

/

OPINION AND ORDER DENYING DEFENDANT'S MOTION FOR
SUMMARY JUDGMENT [#27]

|. INTRODUCTION

On March 19, 2019, Plaintiff Robin Ar¢&Plaintiff”) filed the instant hostile
work environment sexual harassment, gisscrimination, and retaliation claims,
pursuant to Title VII of the Civil Right&ct and Michigan’s Elliot-Larsen Civil
Rights Act (“ELCRA"), against DefendafCA US LLC (“Defendant”). ECF No.

1. Plaintiff alleges thaDefendant punished her foeporting sexual harassment,
which she was purportedly subjected toyfears, and treated her less favorably than
her male co-workersSee generally id.

Presently before the Court is Defant's Motion for Summary Judgment,

which was filed on May 29, 202CECF No. 27. Plaintiff filed a Response on June

19, 2020. ECF No. 28Defendant filed its Reply aduly 6, 2020. ECF No. 30. A

Doc. 36
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hearing on this matter was held on Octob&, 2020. For the reasons that follow,
the Court willDENY Defendant’s Motion for Summary Judgment [#27].

Il. BACKGROUND

Plaintiff's claims stem from the aljedly hostile work environment she
experienced while working on the “Blocksne” at Defendant’s South Plant in
Trenton, Michigart. From the outset of her employment, Plaintiff avers that she has
tolerated sex-based commefmtsn her male co-worker€=CF No. 28, PagelD.425.
In February 2017, she explains that thethity escalated to a level which she could
“no longer tolerate” when she heard thataworker, Mr. Paul Southworth, spread
“sexually explicit rumors about her; spiecally that she “nade vulgar comments
implicating her own talenat performing oral sex.”ld. Plaintiff reported Mr.
Southworth’s conduct to union offads and Defendant's Human Resources
department. Id. at PagelD.425. After an insggation, both Plaintiff and Mr.
Southworth had their initial suspensionenverted into thirty-day disciplinary
layoffs (“DLOs”). Id. at PagelD.431; ECRo. 27, PagelD.250.

A. Plaintiff's Employment
Plaintiff began working as a production worker at Defendant’s Trenton

Engine Complex in 1993. ECF No. 28,getD.426. At the time of the alleged

1 Plaintiff currently works at Defendant’s Nb Plant at the Trenton Engine facility.
ECF No. 27, PagelD.247.
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conduct here, Plaintiff worked on the “Blackine” in Defendant’s South Plant.
ECF No. 27, PagelD.247She is represented by the United Auto Workers union
(“UAW”) and her employment is subject éocollective bargaining agreemeid.

Plaintiff identifies as a “ddicated, exemplary empleg” who is “proud to be
one of the few women with a successfulesa” at Defendant’s plant. ECF No. 28,
PagelD.427. She avers that she has etbyears of sexual comments, innuendoes,
and physical violationsld. at PagelD.426. Defendaasserts that these incidents
either went unreported or were investeghtind remedied, ECF No. 27, PagelD.252.

B. Mr. Southworth’s Alleged Conduct and Plaintiff's Complaint

On February 27 or 28, 2017, Plaintiff svenformed that Mr. Southworth was
allegedly spreading sexually explicit rumaisout her. ECF N8, PagelD.427.
Specifically, Mr. Southworth purportedly told other employees that Plaintiff “could
really suck dick” and that she could “suall their dicks and make them cum in 5
minutes.” ECF No. 27, Pali2247-48. The parties disfe whether Plaintiff made
such comments.ld. Plaintiff learned that MrSouthworth was spreading such
rumors “for months.” ECF No. 28, Pdje428. These rumors also allegedly
reached Plaintiff's husband, who werlat Defendant’s plant as weld.

Plaintiff initially soughthelp from UAW. Id. On or about March 2, 2017, the
UAW organized a meeting between Ptdfrand Mr. Southworth. ECF No. 27,

PagelD.248. At this meeting, MroGthworth purportedly admitted making the
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alleged comments and provided apology to Plaintiff.ld. Defendant was not
aware of Mr. Southworth’s alledeconduct nor of this meetindd.

Plaintiff thereafter heard from another co-worker that Mr. Southworth made
similar sexually explicit comments abdwo to three months earlietd. Plaintiff
then complained to her local union pdesit Mr. Gabe Solano, who instructed
Plaintiff to provide a written complainECF No. 28, PagelD.428. Mr. Solano then
forwarded this complaint to DefendantHuman Resources Manager, Mr. Ed.
Novacco. ld. Mr. Novacco sent Plaiiff’'s complaint to Mr. Nick Weber, who was
a Labor Relations Supervisor at the timd. Mr. Weber then became responsible
for investigating Mr. Southworth’s alleged conduct. ECF 2i.PagelD.249.

C. Defendant’s Investigation

Defendant's “Discrimination ra Harassment Prevention Policy”
(hereinafter, “Policy 3-6”), prohibits sicrimination and harassment on the basis of
specific protected classifiians, including sex. ECF No. 27, PagelD.247. Policy
3-6 defines sexual hassment as “unwelcome physical or verbal conduct that is
either of a sexual nature, or directedatperson because of that person’s sex, when
... such conduct creates an intimidating, thesor offensive work environment.”
ECF No. 28-5, PagelD.504. All employem® provided several options by which
to submit a complainbof sexual harassmentld. Defendant investigates “all

discrimination and harassntecomplaints in a timelyand impartial manner.”ld.
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Moreover, Policy 3-6 strictlyprohibits retaliation agast any individual “who in
good faith reports, or participates inethnvestigation of a discrimination or
harassment allegationId.

Defendant’s investigation processguges Human Resources to form an
“Investigation Team,” whiclncludes at least one union representative, an attempt
to include men and women, and an r&aé to obtain signed statements from all
parties. ECF No. 28-6, Pd§e508. In cases where disciplinary actions result,
copies of all documentation and notes relied on as the basis for such action are
provided to the unionld. at PagelD.508-09.

Between March 10 and 12017, Mr. Weber interviged Plaintiff and Mr.
Southworth, as well as ten other empleye ECF No. 27, Pati2z249. Mr. Weber
suspended Plaintiff and Mr. Southwortheafseveral withesses allegedly informed
him that they both were attempting tdlirence other witnesses in the plald. The
parties dispute the adequacy of MNeber's investigation. ECF No. 28,
PagelD.430.

After completing his investigation, MWeber concluded #t both Plaintiff
and Mr. Southworth violated Defendant’s Policy 3-&d. at PagelD.431. He
determined that Plaintiff “made the same sexually explicit comments she was
claiming were offensive and sexual resment.” ECF No. 27, PagelD.250.

Accordingly, Mr. Weber issued both employees 30-day DLIOs.
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D. Plaintiff’'s and Mr. Southworth’s Post-Suspension Employment

Mr. Southworth waived his grievancghts and was reinstated on April 5,
2017. ECF No. 27, PagelD.250. Plainaffers that Defendant did not contact her
about plans to return to work until “sevedays later.” ECF No. 28, PagelD.432.
Mr. Southworth allegedly stayed in @b Maintenance but was moved off the
“Cranks Line” to the adjacent “Bloski.ine.” ECF No 27, PagelD.250.

Plaintiff chose to serve her full 30-dayspension and sought to return to her
prior position in Department 922d. at PagelD.432. She dfas that she learned of
Mr. Southworth’s reinstatement on April 8, 201Id. Moreover, Plaintiff alleges
that Mr. Solano informed her on April 12017 that he had the “framework” to
return her to Department 922d. On April 13, Mr. Solano and Mr. Novacco
informed Plaintiff over the phone thateshvould return to that departmentd.
However, Mr. Weber allegeglitexted Plaintiff the nighbefore she was scheduled
to return to work, instructing ndo report to Department 9190d. Defendant
maintains that Plaintiff was initially offered-assignment to the Ferrari Blocks Line
in the North Plant; however, Plaintifefused this assignent. ECF No. 27,
PagelD.250. Further, Defendant claims tRAkintiff was then instructed to report
to Material Holding, but she took a twoydBMLA leave and nevereported to this

assignmentld. at PageiD.251.
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Plaintiff was then allegedly assignéal Cylinder Heads Machining in the
South Plant. Id. When she reported for won April 20, 2017, Plaintiff was
assigned to “C” crew.ld. Before requesting any ahges to her new schedule,
Plaintiff broke her wrist and spent the néixtee months on disability leave. ECF
No. 28, PagelD.433. While ontHeave, Plaintiff initiatec transfer request to move
to the North Plant to worén the “Blocks Line.” ECF Na27, PagelD.251. Plaintiff
continues to work in the “Blocks Line” aine same crew schedule as her husband.
Id. She reports working in “Department 9@2 a regular basis — approximately four
times per week.” ECF Na28, PagelD.434. She $wanot reported any further
complaints of any allegedly sexualraasment. ECF N@7, PagelD.251.

E. Defendant’s Present Motion for Summary Judgment

Defendant now moves theoGrt for summary judgment in its favor on all of
Plaintiff's claims. ECF No. 27, PagelD.23befendant argues that Plaintiff cannot
establish a prima facie ctaiunder either Title VII or the ELCRA nor can she rebut
Defendant’s “legitimate, non-discriminayo business reasons for any adverse
employment action.’ld. at PagelD.237. Moreover, [Bmdant asserts that summary
judgment is appropriate because it took fppa, remedial, non-discriminatory, non-
retaliatory action that effectivestopped the alleged harassmeid.’at PagelD.246

Plaintiff opposed Defendant’s Motion dane 19, 2020, arguing that she can

establish a prima facie case for eacthef claims. ECF N8, PagelD.426. She
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asserts that the evidence, wheewed in the light most feorable to her, “permits a
reasonable factfinder to conclude thaeféndant] both punished [her] for reporting
sexual harassment and teshher less favorably than male workerkd”
[Il. LEGAL STANDARD

Federal Rule of Civil Procedure 56(@jrects that summary judgment shall
be granted if there is no genuine issueécaany material fact and that the moving
party is entitled to a judgment as a matter of la@éhrs v. Ne. Ohio Alzheimer’s
Research Ctr 155 F.3d 775, 779 (6th Cir. 1998)uptations omitted). The court
must view the facts, and draw reasonabferences from those facts, in the light
most favorable to the non-moving par#nderson v. Liberty Lobby, In&77 U.S.
242, 255, (1986). No genuinesgute of material fact exists where the record “taken
as a whole could not lead a rational twéfact to find for the non-moving party.”
Matsushita Elec. Indus., Co. v. Zenith Radio CoA¥5 U.S. 574, 587 (1986).
Ultimately, the court evaluates “whethéhe evidence prests a sufficient
disagreement to require submission to a pryvhether it is so one-sided that one
party must prevail as a matter of lawAhderson477 U.S. at 251-52.

V. ANALYSIS

Defendant argues that summary judgmeapigropriate for Plaintiff's hostile

work environment sexual harassment, gisscrimination, and retaliation claims.

The Court shall address each claim in turn.
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A. Hostile Work Environment Sexual Harassment Claims (Counts Il and
V)

Plaintiff brings claims of hostile wk environment sexual harassment under
both Title VII and the ELCRACounts Il and V, respectivelyPlaintiff alleges that
Defendant subjected her to adverse @yplent actions, including but not limited
to suspension and moving her to a lessrdbk position, due tber sex. ECF No.

1, PagelD.8, 13. She argua reasonable factfinder could conclude she endured a
hostile work environment and that Defentifmled to take prompted and adequate
remedial action.SeeECF No. 28, PagelD.440.

Title VII prohibits employers from dcriminating “against any individual
with respect to his compensation, termagnditions, or privilges of employment,
because of such individual's ... sex .42 U.S.C. § 2000e-2(a)(1). “A hostile work
environment occurs ‘when the workpéads permeated with discriminatory
intimidation, ridicule, and insult that is ffigiently severe or peasive to alter the
conditions of the victim's employménand create an abusive working
environment.” Bowman v. Shawnee State UnR20 F.3d 456, 463 (6th Cir.
2000) (citation omitted). Casérought pursuant to the ELCRA are analyzed under
the same evidentiary framework usea@ases brought pursuant to Title ViVasek
v. Arrow Energy Services, In6&82 F.3d 463, 468 (6th Cir. 2012).

To succeed on a hostile work environment claim based on sexual harassment,

a plaintiff must demonstrate that: (1) sheaismmember of a protected class, (2) she
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was subjected to unwelconsexual harassment, (3)ettharassment was based on
sex, (4) the harassment createdostile work environment, and (5) there is a basis
for holding the employer liableRandolph v. Ohio Dep't of Youth Servic#s3 F.3d
724, 733 (6th Cir. 2006). Defendant onlyattenges the fourth and fifth elements
of a hostile work environmeigtaim in its present Motion.

1. Whether the Harassment Createda Hostile Work Environment

The fourth element of a hostile workveronment claim relates to whether the
alleged harassment created a hostile workrenment. To satisfy this element, a
plaintiff must establish that her workvronment was subjectively and objectively
hostile. Bowman v. Shawnee State UnR20 F.3d 456, 463 (6tDir. 2000) (citation
omitted). “[T]he conduct mat be severe or pervae enough to create an
environment that a reasonable person wdinld hostile or abusive and the victim
must subjectively regard thatvironment as abusiveld.

Courts must consider the totalityofcumstances wheassessing the hostility
of a plaintiff's work environmentSmith 813 F.3d at 30%ee also Williams . Gen.
Motors Corp, 187 F.3d 553, 562 (6th Cir. 1999). Factors for the court to consider
include “the frequency of the discriminagoconduct; its severity; whether it is
physically threatening or humiliating, armere offensive utterance; and whether it
unreasonably interferes with an employee's performant@liams v. CSX Transp.

Co., Inc, 643 F.3d 502, 512 (6th Cir. 2011). Auwct’s determination of whether the
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alleged harassment is suf@aitly severe or pervasive for this element “is not
susceptible to a mathetr@lly precise test."Hawkins v. Anheuser-Busch, Ing17
F.3d 321, 333 (6th Cir. 2008) (internalagation marks and citation omitted).

Here, Defendant argues that Plaintiff cannot establish the fourth element for
two reasons. First, Defendant assertat tRlaintiff's allegations of “isolated,
historical incidents are insufficient to bas{her] hostile envonment claim.” ECF
No. 27, PagelD.257-58. Defgant emphasizes that tleealleged comments or
events not only occurred “sporadically over 25 years” of work, but also fail to
implicate Mr. Southworth specifically.ld. at PagelD.256. Second, Defendant
argues that Mr. Southworth’s comments were neither sexerpervasive.ld. at
PagelD.258. For the reasons that folldve, Court finds both arguments unavailing.

Plaintiff avers that she has tolemtsex-based comments, innuendos, and
physical violations from her male co-workdor years. ECF No. 28, PagelD.426.
She cites to various incidents betweendrat several of her eworkers during her
employment with Defendant. Plaintiff gures that the Court “must consider the
context” of her work environment leadj up to Mr. Southworth’s alleged conduct
in 2017. Id. at PagelD.437.

The Sixth Circuit has held that the Supreme Court’s decisidtaiil R.R.
Passenger Corp. v. Morga®36 U.S. 101 (2002), reqas a court to determine

whether alleged incidents of harassniewcurring outside the statutory period are
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sufficiently relatedo those incidents occurring within the statutory period as to form
one continuous hostile work environment¥heaton v. N. Oakland Med. Ctt.30
F. App’x 773, 787 (6th Cir. 2®) (emphasis in original)Additionally, this Circuit’s
caselaw makes clear that ctsufmay consider evidence other acts of harassment
of which a plaintiff becomes aware duritige period his or her employment, even
if the other acts were directed at atheand occurred outside of the plaintiff's
presence.” Hawkins v. Anheuser-Busch, In617 F.3d 321, 335 (6th Cir. 2008).
While other acts of harassment will noecessarily establish a hostile work
environment, nor should a court be reqdite give significant weight to other acts
that are unrelated to a plaintiff's allegatja court should engage in “fact-specific
inquiry” to “determine the relevancy @last acts on a case-by-case basid.”at
336. Generally, a court’s weight to a pramt should be directly proportional to the
act’s proximity in time to the harassmenisgue in a plaintiff's instant caséd. at
337. This Court will accordingly evaluate the various incidents cited by Plaintiff in
accordance with this balancing approach.

First, Plaintiff testified that a plant doctor, Dr. Firnschild, insisted she
“‘completely” take off her shirt in order ifdnim to perform arexamination in April

19932 ECF No. 27-2, PagelD.283. She eipkd that this experience made her

2 The Court denotes that Plaintiff did not specifically mention this incident in her
Response to Defendant’s present Motion. Hmweshe did testify to this incident
during her depositionSeeECF No. 27-2, PagelD.283.
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uncomfortable and that she eventuallyngtained of Dr. Firnschild’s alleged
conduct in July 19941d. at PagelD.283. As a resoltthis complaint, Defendant
mandated that a nurse be present for Plaintiff's future medical examinatthns.
Given that this incident is remote in timeadds only limited weight to Plaintiff's
instant claim. Moreover, the Court emplzas that Defendant acted on Plaintiff's
complaint in July 1994 and gvided a remedy for Plaintiff in the future. Further,
the Court takes notice that Dr. Firnschiaho is not subject to Plaintiff's instant
suit, no longer works at the Plaritl. at PagelD.284.

Second, Plaintiff avers that an unspecifi@te, a co-worker told Plaintiff that
a woman'’s skin color “doesn’t matteedause it’s all pink in the middle.ld. She
testified that she presented this incid@nter boss at the time, Mr. Andy Dobld.
Because this incident occurred at an unkmaime, it adds only limited weight to
Plaintiff's instant claim. Moreover, theoQrt emphasizes that Plaintiff's boss acted
on this conduct. Further, the Court highlig that Stanley, who is not subject to
Plaintiff's suit, has not said anything of &aal nature to Plaintiff since this incident.

Third, Plaintiff testified that another emorker, Mr. Roy Dozier, ran his finger
up her leg while she was drinking fromwater fountain in 1993 or 1994d. at
PagelD.284-85. She claims that she dampd to Mr. Tim Boyer, who was not
her supervisor, but she vex reported Mr. Doziersonduct to anyone in labor

relations, her union, or to a supervistd. at PagelD.285. Given that this incident
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IS remote in time, it adds only limited weight to Plaintiff's instant claim.
Additionally, the Court takes notice that NDozier, who is not subject to Plaintiff's
suit, has not touched her in an inappropriate way since this incident.

Fourth, Plaintiff alleges that in Jul996 a co-worker, MiDave Kelly, made
a statement to her that women who driesa certain way deserve to be sexually
assaultedld. at PagelD.285. She also avers that Mr. Kelly followed her hadae.
at PagelD.286. Plaintiff testified thatomided a complaint to labor relations on Mr.
Kelly’s alleged conductld. at PagelD.286. Because thisident is remote in time,
it adds only limited weight to Plaintiff's insht claim. Moreover, Plaintiff testified
that she never experienced duayther trouble with Mr. Kelly. Id. at PagelD.288
(explaining that she moved to a differet@iam shortly after the incident and
mentioning she was not aware if Mgelly still works at the plant).

Fifth, Plaintiff claims that in 1998rether co-worker, MrPritcher, made a
public comment about her need to pump breast milk. Relatedly, another
unknown co-worker allegedlyeft a “Got Milk?” ad along with cookies, at
Plaintiff's workstation following Mr Pritcher's purported comments.d. at
PagelD.289. While Plaintiff testified thsiie informed Human Resources about Mr.
Pritcher’s conduct, she explained that ditenot report the subguent and related
conduct regarding the ad and cookiks. Given that these two incidents are remote

in time, they add only limited weight to Plaintiff’'s instant claim.
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Sixth, Plaintiff testified that sheverheard another a co-worker, Mr. Jody
Raines, bragging that “women call [hirtije magician because [he has] a magic
wand.” Id. at PagelD.292. The Court takes netthat Plaintiff did not report this
incident. Because the Court cannotedmine whether thalleged conduct was
remote in time, it adds limited weight to Plaintiff's instant claim.

In sum, these incidents, which allegiate Mr. Southworth’s alleged conduct
by several years, do not bear a strong relationship to Plaintiff's current working
environment. Accordingly, the Court wiledline to afford great weight to these six
purported incidents involving vulgavorkplace language and conduct.

Conversely, the Court finds one cident, while not overwhelming,
sufficiently probative to support Plaintiffdaim that there ia genuine question of
material fact as to whether her workplages hostile. Specifically, Plaintiff testified
that in 2016 or 2017 a co-worker, Mr. Lolibnore, grabbed higenitals and said,
“Tell Mark [Cannon] to suck my dick.1d. at PagelD.291. According to Plaintiff,
Mr. Elmore “frequently displayed sh behavior” in front of her.ld. The Court
denotes that Plaintiff did not report thisnduct. However, the Court finds that this
incident is related to forma continuing pattern of hassment based on Plaintiff's
sex. Moreover, the subject-matter of the alleged haegsis sufficiently related
to Mr. Southworth’s purported conducbrcerning sexually explicit rumors.

Finally, this incident allegedly occudearound the same time Mr. Southworth
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engaged in the purported harassment at issue in the present case. In sum, the Court
will afford greater weight to this incidé in evaluating Plaintiff's hostile work
environment claim.

The Court now shifts to Defendansecond argument: that Mr. Southworth’s
comments were neither severe nor penasiZCF No. 27, PagelD.258. The Court
will analyze this conduct with theforementioned context in mind.

When establishing an objectively hdstior abusive environment, mere
“simple teasing, offnand comments, amblated incidents (unless extremely
serious)” are insufficient. Faragher v. City of Boca RatoB24, U.S. 775, 788
(1998) (quotation marks atted). However, individal instances of sexual
harassment that do not create a hosti@renment on their own may have the
aggregate effect of a Title VII violatiorWilliams v. Gen. Motors Corpl187 F.3d
553, 563 (6th Cir. 1999). Aggregatencluct must be “extreme to amount to a
change in the terms andraitions of employment.”Faragher,524 U.S. at 788.
The requisite level of “extreme” is hany higher when #h alleged harassment
occurred in a traditionally or stereotypically sexist environm&ete Williams187
F.3d at 564 (“[A] woman who chooses to wankthe male-dominated trades [does
not] relinquish[ ] her right to be freeom sexual harassment .... Surely women
working in the trades do not deseness protection from the law than women

working in[, for example,] a courthouse.”).
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Here, Defendant emphasizes that. Mouthworth’s comments were only
made “on a couple occasiooger a few months.'ld. Defendant cites tBurnett v.
Tyco Corp, 203 F.3d 980 (6th Cir. 2000), for the proposition that other courts have
declined to find a hostile work environmensituations involving “far more serious
conduct over a similarlghort period of time¥ Id. In Burnett{ the Sixth Circuit
determined that three allegations ocawgrover the course of a six-month period
were not pervasive to survive summaggment. 203 F.3d at 984. The court
emphasized that the plaintiff failed to allege that the conduct at issue was
“‘commonplace, ongoing, or continuingltl. Moreover, the court denoted that the
conduct did not contain an element of physical invasidn(citation omitted). This
Court declines to reaBurnettso narrowly as to require an instance of physical
invasion and thus conclude that any condaititout this element is far less serious.

Plaintiff alleges that Mr. Southworpread rumors, including that she “could
really suck dick” and that she was “goatdblow jobs” to “multiple people” and on
“multiple occasions.” ECF No. 28, PagelD.43&ee alscECF No. 1, PagelD.4.
According to Plaintiff, these rumofspread around the Trenton Engine Complex

continuously for monthdefore [she] even foundut about them, and Mr.

3 Defendant also cites to a case from the Eighth Cirdtilkie v. Dept. of Health &

Human Servicess38 F.3d 944 (8th Cir. 2011),rfthe proposition that “spreading
rumors about a plaintiff's sexual activipes not automaticallyreate a hostile work
environment. ECF No. 2RagelD.259. This Cours not bound by the law of a
sister circuit and declines to follow the cited case here.
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Southworth and others continued to diss the rumors even after [she] reported
them[.]” ECF No. 28, PagPe.438—-39 (emphasis added). In short, Plaintiff argues
that the conduct was “ongoingld. at PagelD.439. The Court also takes notice of
Plaintiff's testimony that she “would literallye up [talking to the union] every day”
if she had to make a compiaevery time her male co-wkers said “gross stuff.”
SeeECF No. 28-2, PagelD.47aQmportantly, the Court has denoted that “multiple
incidents of both general anti-femalenoments and sexually charged comments
specifically directed at an employee ras@uestion of fact as to a hostile work
environment.” Schmidlin v. Uncle Ed’s Oil Shoppes, Indo 13-cv-10552, 2014
WL 3809415, at *9 (E.D. MichAug. 1, 2014) (citation oitted). In light of the
alleged continual nature dhe conduct here, the Caouselieves that reasonable
minds could differ as to whether Plafhendured a hostile work environment.
Further, the Court takes e of Plaintiff's testinony concerning her feelings
of humiliation, “knowing what her co-wkers were saying about her and the
months-long physical manifestations ahxiety[.]” ECF No. 28, PagelD.439.
Specifically, Plaintiff testified that sheltéike she had the flu “every day” for “four
months after everything happened’thviMr. Southworth. ECF No. 28-2,
PagelD.487. She explained that she egpeed digestive troubles and an inability
to have intimate reladns with her husbandd. The Court findghat such physical

manifestations of Plaintiff'salleged anxiety are sufficient to establish a genuine
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issue of material fact that Mr. Southwlis comments created a subjectively and
hostile work environmentSee Randolph v. Ohio Pe of Youth Serviced53 F.3d
724, 733 (6th Cir. 2006) (citingarris v. Forklift Sys., In¢.510 U.S. 17, 21 (1993))
(“[T]he conduct must be sosere and pervasive as torsstitute a hostile or abusive
working environment ... to.. the alleged victim.”).

In considering the totality of the rcumstances, and the effects of the
purported rumors spread by Mr. Southwotliis Court finds that a genuine dispute
of material fact existas to whether the allegembnduct created a hostile work
environment for Plaintiff. Accordingly, Plaintiff has g&fied the fourth element.

2. Defendant’s Liability

The fifth element of a hostile workneironment claim relates to employer
liability. Where the alleged harasser is angarker, as is the case here, a plaintiff
must show that her employer response to her complaints “manifested indifference
on unreasonableness in light of the fdbessemployer knew or should have known.”
Smith v. Rock-Tenn Services, Jn@l3 F.3d 298, 311 (6th Cir. 2016) (internal
guotation marks, alterationgnd citation omitted). Aplaintiff must therefore
establish that her employer “knew drosild have known of the harassment” and
“failed to take prompt andopropriate corrective action.ld. (citation omitted). In

the Sixth Circuit, an employer’s responsg&nerally considered “adequate” if it is
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“reasonably calculated tend the harassmentWaldo v. Consumers Energy Co.
726 F.3d 802, 814 (6th Cir. 2013).

Here, Defendant argues that Plaintiff cannot establish the requisite
“indifference or unreasonableness” on its pelnen it took remedial action. ECF
No. 27, PagelD.260. According to Defengdvir. Weber intervieved ten witnesses,
five of whom were identifid as witnesses by Plaintitfuring his investigationld.
at PagelD.261. MoreoveRefendant explains that jrohibited Mr. Southworth
from making further comments, suspenddd Southworth for thirty days, and
altered his job duties so that ®uld not contact Plaintiff.ld. Defendant thus
maintains that its action wgprompt and appropriate.

Conversely, Plaintiff argues that Dafiant’s action was neither prompt nor
adequate. ECF No. 28, P#get40. Plaintiff emphasizehat Defendant “took no
action to remove Mr. Southworth untilarch 17, requiring [her] to continue
working with him.” Id. Plaintiff maintains that Defendant’s ten days of inaction of
not separating Mr. Southworth from her ceeatgenuine issue of material fatd.

The Court agrees with Plaintiff. Mullins v. Goodyear Tire & Rubber Co.
the Sixth Circuit explained that “[a]bsesidence of continuksexual harassment,
we are unwilling to impose liability on [defidant] for failing to keep” an alleged
harasser from a complainan91 Fed. Appx. 744, 74@th Cir. 2008). Here,

Plaintiff alleges that Mr. Southworth, despiieing instructed to stay away from her
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during the investigation, tried to amach her multiple times. ECF No. 28,
PagelD.430. In a statement provideditoman Resources, Plaiffitclaims that she
was forced to grab her co-worker Mr. JairBallard’s arm and use him as a shield
when she saw Mr. Southwbrapproach her on Mard, 2017. ECF No. 28-9,
PagelD.544. The following day, Plaintdivers that she informed Mr. Solano that
she was having a difficult time worlg because Mr. Southworth was on the
operation next to herld. Moreover, Plaintiff allegethat she could not work on
March 13 or 14, 2017 becauske was experiencing streskl. at 545. Finally,
Plaintiff purports that on March 16, 201Mr. Southworth was “talking about [her]
with Jim Sikora.” Id. These allegations create apulite of fact as to whether
“continued sexual harassmermXisted for the ten days prior to Mr. Southworth’s
separation from PlaintiffMullins, 291 Fed. Appx. at 749. The Court thus questions
the promptness and adequadyDefendant’s remedial &on, despite Mr. Weber’s
investigation and instructions for therpas to stay away from one another.

Accordingly, the Court will deny summajudgment on Counts Il and V of
Plaintiff's Complaint.

B. Sex Discrimination Claims (Counts | and V)

Plaintiff also brings sex discrimination claims under both Title VII and the
ELCRA (Counts | and 1V, respectively). Plaintiff alleges thatendant unlawfully

discriminated against her and subjecteer to adverse employment actions,
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including suspension and involuntary transfer to a less desirable position, due to her
sex. ECF No. 1, PagelD.8. In its presktotion, Defendant asserts that Plaintiff's
allegations are insufficient to establish ana facie case of sadiscrimination. ECF
No. 27, PagelD.262.
1. Prima Facie Case

Title VII provides that it is unlawful floan employer to discriminate against
an individual because of that individisasex. 42 U.S.C. 8000e-2(a)(1). Under
8 202 of the ELCRA, “[a]n employer shall not[f]ail or refuse to hire or recruit,
discharge, or otherwise discriminate aaggt an individual with respect to
employment compensation, or a ternondition or privilege of employment,”
because of, among other protected classes, Mich. Comp. Laws 8§ 37.2202(1)(a).
To succeed under tiMcDonnel Douglagramework, a plaintiff must first establish
a prima facie case of discriminatiby a preponderance of the eviden€&edlin v.
Grosse Pointe Pub. Sch. Sy821 F.3d 599, 606 (6th Ci2019) (citation omitted).
The Sixth Circuit has held that a plaifisfburden of establishing her prima facie
case “is not an onerous oné&N'heat v. Fifth Third Bank’85 F.3d 230, 237 (6th Cir.
2015). In order to establish a prima facase of sex discrimination, a plaintiff must
demonstrate that: (1) she is a member mfadected group, (2) she was subjected to
an adverse employment action, (3) she waalified for the position at issue, and

(4) she was treated differently than a itanhy situated individual outside of her
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protected classVickers v. Fairfield Med. Ctr453 F.3d 757, 762 (6th Cir. 2006)
(citation omitted). Here, Defielant only challenges the second and fourth elements.

Once a plaintiff establishes her prirfacie case, the burden shifts to the
defendant “to articulate some legitimat@ndiscriminatory reason for the adverse
employment action.’Redlin 921 F.3d at 607 (internal quotation marks and citation
omitted). If the defendant is able to m#es burden, the plaintiff must then prove
by a preponderance of evidence thatdeéndant’'s reason was a pretext for the
alleged discrimination.ld. This framework under Titl&/Il also applies to sex
discrimination claims brought under the ELCRH.

a. Whether Plaintiff Was Subjected to an Adverse Employment
Action

Here, Plaintiff argues that her QL and transfer qualify as adverse
employment actions for purposes of tlee@nd element of her sex discrimination
claims. ECF No. 28, PagelD.441. Defendamy contests Plaintiff's transfer as an
adverse employment actiorECF No. 27, PadgP.263. An adverse employment
action is “a materiallyadverse change in the termmslaconditions of [a plaintiff's]
employment.” Redlin 921 F.3d at 607 (citation omitted)Such an action must
“constitute[ ] a significant change in empment status, such as hiring, firing,
failing to promote, reassignment with sifycantly different responsibilities, or a

decision causing a significant change in benefitd.”(citation omitted).
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As an initial matter, the Court findghat Plaintiffs DLO for allegedly
violating Policy 3-6 constituean adverse employmenttian. Indeed, the Sixth
Circuit has upheld a district court’s fimgy that a forty-hour suspension for an
individual allegedly “makingalse allegations againshother employee” was an
adverse employment acti under Title VII. See Arnold v. City of Columbusl5 F.

App’x 524, 532 (6th Cir. 2013). Here, tiiourt takes notice that this suspension
was Plaintiff’s first “violation,” as HumaResources had never received a complaint
about her behavior. ECF No. 28-3, P&gd94. Defendant’'s “Discharge and
Discipline” policy explains that such a suspension genefallgpws from a fifth
disciplinary violation. ECF No. 28-15, PagelD.561.

The parties dispute whether Plaintiff’'s transfer can also establish an adverse
employment action. The Sixth Circuit has determined that a transfer can be
considered an adverse action if it is accamed by “a changm salary, benefits,
title, or work hours, significantly diminigld material responsibilities, or other
indices that might be unique to a particular situatiofriold, 515 F. App’x at 532
(internal quotation marks and citation omitte§tated differently, a plaintiff must
establish a “materially adverse change the terms and conditions of [her]
employment.” Strouss v. Mich. Dep’t of Cotr75 F. Supp. 2d 711, 725 (E.D. Mich.

1999). “[A] materially @verse change in the terms and conditions of employment
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must be more disruptive than a meareonvenience or an alteration of job
responsibilities.”d. (citing Hollins v. Atl. Co, 188 F.3d 652, 662 (6th Cir. 1999).

Defendant emphasizes that Plaintiiceived the same rate of pay and
“performed similar production line machiy work” after her initial transfer. ECF
No. 27, PagelD.264. According to Defemd, Plaintiff was offered an assignment
on the Ferrari Line on April 4, 2017d. Mr. Novacco testified that this Line was a
“very high over-time area.” ECF No. &] PagelD.345. Importantly, the Court
takes notice that the parties dispute wheflaintiff was first transferred to the
Ferrari Line. While Defendant maintairibis is true, Plaintiff asserts in her
Response that Mr. Weber instructed her tlghinbefore her return to the plant to
report to Department 9190ECF No. 28, PagelD.432. Aarding to Plaintiff, this
is a “hi-lo department.” ECF No. 27-PagelD.311. Plaintiff maintains that she
was unable to work in this position dteeprior neck and back injuriesd.

Should the Court assume that Plaintifisfmst transferred to the Ferrari Line,
the Court must recognize that Plaintifstiéed to experiencing working conditions
resembling a “nightmare” with another ployee in this asgnment. ECF No. 27-
2, PagelD.310. Plaintiff explained thahe was told to “take or leave” the

assignment and that she informed Defendamiabuld be forced to file a grievance.

4 Defendant refers to thidepartment as “MatetiaHandling.” ECF No. 27,
PagelD.250.
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Id. Conversely, should the Court assumat tRlaintiff was first transferred to
Department 9190, the Court stitacknowledge that Plairtiiestified that she could

not perform her assigned tastlue to prior injuries.ld. at PagelD.311. In either
scenario, an issue of materfatt remains as to wheththe terms and conditions of

her employment were now “disruptiveStrouss 75 F. Supp. 2d at 725. Moreover,
the Court takes notice of Defendant®ncession that Plaintiff's position in
Department 924 which she was reassigned to immediately after her assignment to
Department 9190, “may offdewer overtime opportunities or a greater chance of
layoff.”® ECF No. 27, PaelD.264. Plaintiff alleges that this move would have placed
her on a different schedulerfo her husband. ECF No. 28agelD.433. She also
explains that Defendant typically attempts to accommodate scheduling requests
from family members to remain on the same, or work on, opposite cltdwsee

also ECF No. 28-7, PagelD.531. The Cowoncludes that the circumstances
surrounding Plaintiff’'s sever#&ransfers upon returning to work sufficiently indicate

that an adverse employment action wakema Indeed, the Court finds that

® Defendant refers to thigepartment as “Cylinder Heddachining.” ECF No. 27,
PagelD.264.

¢ Defendant argues that Plaintiff's two dagghe Cylinder Head department cannot
constitute an adverse employment actidbCF No. 27, PagBl.265. Defendant
relies principally on the SixtRircuit’'s recent decisiorlJkpai v. Continental Auto.
Sys. US, In¢.No. 19-1463, 2020 WL 2070278 (68wr. Feb. 18, 2020), to support
this argument. This Court emphasizes, howgbat issues of material fact remain
as to the other reassignments Riffineceived upon returning to workSee supra.
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reasonable minds could differ as to whetR&intiff's new working conditions in

several departments gave “rise to sdevel of objective intolerability.”"See Deleon

v. Kalamazoo Cnty. Road Comm%89 F.3d 914, 919 (6th Cir. 2014).
Accordingly, in viewing the evidence the light most favorable to Plaintiff,

the Court finds that Plaintiff has ebtshed the second element of her sex

discrimination claims.

b. Whether Plaintiff Was Treated Differently Than Comparators
Outside of Her Protected Class

For the fourth element, Plaintiff mushow that she was “treated differently
than a similarly situated individual outside of her protected clasackers v.
Fairfield Med. Ctr, 453 F.3d 757, 762 (6th Cir. 2006) (citation omitted). In
evaluating this element, courts look toettner the cited compaiiors’ actions “were
of ‘comparable seriousness) the conduct for which Plaintiff was discharged.”
Mitchell v. Toledo Hosp964 F.2d 577, 583 (6th Cit992) (citation omitted).

Here, Defendant argues that Mr. Sombrth, who presents the closest
comparator outside Plaintiff's protectedsddication, was given an identical thirty-
day DLO as Plaintiff following Mr. Weber's investigation. ECF No. 26,
PagelD.262—-63. Moreover, Defemtiasserts that Plaintiff is unable to identify any
individuals in the plant who engaged imdar conduct and werteeated better than
her. Id. In short, Defendant argues thaaiBtiff cannot present any evidence to

establish disparate gender-baseatment. ECF No. 30, PagelD.593.
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Conversely, Plaintiff contends thateshan establish thddefendant treated
her male co-workers morevarably than her. ECF N@8, PagelD.442. She argues
that Mr. Southworth was eéated differently following MrWeber’s investigation.

Id. Plaintiff asserts that while she and Ii@outhworth were ostensibly subjected to
the same punishment for ajkedly violating Policy 3-6Defendant contacted Mr.
Southworth about returning to the plaseys before she gaoffered the same
opportunity. Id. She claims that Mr. Southworth received an offer to return to work
on or before April 4, 2017 arttiat he returned to work at their old station on April
5, 2017. Id. at PagelD.432. Plaintiff further avers that Defendant waited “several
days” to contact her with the same offeraturn to work and wae her grievance.

Id. Additionally, Plaintiff argues that Defedant treated Plaintiff “less favorably
than other men who ascrude language[.]”Id. at PagelD.442. According to
Plaintiff, it is “common knowledge thatale employees on tis@op floor frequently
exchange crudities” similar to tlome at issue in the present mattkt.

In its Reply, Defendant emphasizes thagave Plaintiff “the same offer,”
which was conveyed through theesd union, and that Plaintiff chose to decline it.
ECF No. 30, PagelD.594. The Court finds, lewer, that a dispute of material fact
exists as to whether Defendayatve Mr. Southworth prefieed treatment to return to
the plant “several days” before providiRdaintiff the same offer. Moreover, the

Court takes notice that Mr. Southworth meted to work in Department 922, while
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Plaintiff was transferred to several otldepartments. ECF N@8-19, PagelD.575.
She claims that Mr. Solano informed loer April 13, 2017 that she would return to
her department; however, the following d&r, Weber texted Plaintiff, instructing
her to report to Department 9190al.; ECF No. 28, PagelD.432. The Court finds
that Defendant’s decision to reinstate Mouthworth to his previous department
and to transfer Plaintiff to a different glertment constitutes dispute of material
fact as to whether Plaintiff was treated eifintly than a similarly situated co-worker
outside of her protected sl&¢ Moreover, the Court findsrelevant that Plaintiff
has presented evidence of other malevookers who use crude language on the
shop floor, yet, these employees have not been disciplined like Plaintiff was in the
present matterSee, e.g.ECF No. 28-7, PagelD.518CF No. 28-3, PagelD.498.
Indeed, Mr. Weber testified that Plaintiff's complaint was the only investigation
concerning sexual harassmeBCF No. 28-7, PagelD.513.

Accordingly, the Court concludes tHalaintiff has sufficiently demonstrated
the fourth requisite element of her sex dimnation claims. Plaintiff has thus met
her “not onerous” and “easily met” prelimiiydourden of establishing a prima facie
case.See Provenzano v. LCI Holdings, Ine63 F.3d 806, 813 (6th Cir. 2011).

2. Burden of Production and Showing of Pretext
To reiterate, once “the plaintiff eslaihes a prima facie case of retaliation,

the burden shifts to the defendant to establish a legitimate, nondiscriminatory reason
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for the adverse employment actioddckson v. VHS Detroit Receiving Hosp., Inc.
814 F.3d 769, 778 (6th Cir. 2016). The dahefant does not need to “persuade the
court that it was actually motivated by fh@ffered reasons”; instead, the defendant
must raise “a genuine issue of fact taswhether it discriminated against that
plaintiff.” Id. (internal quotation marks and citan omitted). Once the defendant
identifies such a reason, the plaintiff ke#re burden of proving that the proffered
reason for the adverse action was meregtgxtual. A plaintiff can demonstrate
pretext “by showing that the profferedason (1) has no basis in fact, (2) did not
actually motivate the defendant’s challedgeonduct, or (3) wa insufficient to
warrant the challenged conductProvenzano v. LCI Holding$63 F.3d 906, 815
(6th Cir. 2011).

Here, Defendant argues that it isstieel DLO and transferred Plaintiff on the
basis of her violation of Ry 3-6. ECF. No. 27, Pa{f2.266-67. The Sixth Circuit
has recognized a violation of a compamlicy as a legitimate, nondiscriminatory
reason for taking an adse employment actionCline v. Cath. Diocese of Toledo
206 F.3d 651, 666 (6th Cir. 2000). feedant explains that Mr. Weber's
investigation revealed five witnesses wiaported that they heard Plaintiff make
comments related to “her skills at givingabsex.” ECF No. 27/RagelD.267. These
comments, according to Defemdgaare “in clear violation of Policy 3-6’s prohibition

against ‘statementsdaut sexual conduct.”ld. (citing ECF No. 27-3). The Court
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thus finds that Defendant has sufficientyoduced evidence of a legitimate,
nondiscriminatory reason for taking an adverse employment action.

Given that Defendant has rebutted firesumption of discrimination, the
burden shifts back to Plaintiff to demoradtr that Defendant’s proffered reason “was
not the true reason for the employment decisiddline, 206 F.3d at 667 (citation
omitted). Plaintiff contests Defendantsasoning, arguing that Mr. Weber “made
no attempts to follow [Defendant’s] estished procedure for investigating [her]
complaint.” ECF No. 28, PagelD.443. Shas appears to argue the second type of
showing: that Defendant’s proffered reas did not actually motivate the adverse
employment actionProvenzanp663 F.3d at 815. In this showing, a plaintiff

admits that such conducbuld motivate dismissal. The plaintiff's

attack on the credibility of the pifered explanation is, instead, an

indirect one. In such cases, the pldimttempts to indict the credibility

of his employer's explanation by showing circumstances which tend to

prove that an illegal motivation wasorelikely than that offered by the

defendant. In other words, the plafihargues that the sheer weight of

the circumstantial evidence ofsdrimination makes it “more likely

than not” that the employer's exp#ion is a pretext, or coverup.

DeBoer v. Musashi Auto Parts, In@24 F. App’x 387, 392 (6th Cir. 2005) (citation
omitted).

Here, Plaintiff emphasizes that MWeber made no attempt to include a
woman or union representative on his irtigegion team. ECF No. 28, PagelD.443.

She also explains that Mr. Weber failedbtaiain signed statements from the parties

and he improperly shredded his investigation ndksUpon review of Defendant’s
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“Discrimination and HarassmeRrevention” policy, it iclear that Mr. Weber was
required to “attempt to structure [his intigation] team” with ateast one male and
one female, in addition tbwo representatives from the Union. ECF No. 28-6,
PagelD.508. While Mr. Weber testifigdat one female employee, Ms. Maggie
Holbein, could not be present, he wasable to identify a reason why he did not
attempt to include any loér female employees dms team. ECF No. 27-6,
PagelD.352-53. Moreover, tldourt recognizes the parties’ dispute as to whether
it was proper for Mr. Weber to discard mgerview notes. ECF No. 28, PagelD.443;
ECF No. 30, PagelD.596. Indeed, Mr. Wetastified only to his own practice and
reasons for disposing his notes. ECF Ri66, PagelD.354. EnCourt finds that a
dispute of material fact exists among therties as to Mr. Weber’'s adequacy in
following Defendant’s established procedures.

Additionally, the Court takes notice #flaintiff’'s argument that Mr. Weber
purportedly bypassed Defendant’s prognessdiscipline policy. Defendant’s
“Discharge and Discipline” policy explairtbat a DLO, which is what Plaintiff
received at the conclusion of Mr. Webenrwestigation, is generally issued to an
employee committing her fifth violationECF No. 28-15. Mr. Novacco testified
that Human Resources never received a t¢ampabout her behavior prior to this
incident. ECF No. 28-3, BalD.494. While the “Discharge and Discipline” policy

explains that “[c]ircumstances will aesvhich necessitate corrective disciplinary
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action that may not follow the standard progression guideline,” the Court recognizes
that a question of material fact exists@svhether such circumstances were present
here. Indeed, Mr. Weber was unablentone an employeehe was offended by
Plaintiff's alleged comments. He explaththat he interpreted the policy to mean
whether a “reasonable person would finehavior offensive.” ECF No. 30-3,
PagelD.626. Plaintiff contests this irgestation, stating that Policy 3-6 does not
use such language. ECF Na&, PagelD.444. MoreovePaintiff emphasizes that
the witnesses who definitively stated ttiay heard Plaintiff make the comments at
iIssue said such comments occurred “over a year ddoat PagelD.445. According

to Mr. Novacco, it would be unusual thscipline an employee for conduct that
occurred on this timeline. BECNo. 28-3, PagelD.495.

Lastly, the Court finds Defendant’s argent, that Plaintiff cannot defeat the
“honest belief’ rule, ECF No27, PagelD.268, is unavajn The “honest belief”
rule provides that an “employer is entitledsummary judgment on pretext even if
its conclusion is later shown to be misgakfoolish, trivial,or baseless.”Loyd v.
Saint Joseph Mercy Oakland/66 F.3d 580, 590-91 (citation omitted). In

determining whether to apply this rule, courts must ask “whether the employer
made a reasonably informed and con®dedecision before taking an adverse
employment action.”ld. at 591 (citation omitted). Aexplained above, Plaintiff

has presented evidence to contestethbr Mr. Weber's investigation was
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“reasonably informed and considered” beftalking an adverse employment action.
While it is true that “[a]n employer’s prtermination investigation need not be
perfect in order to pass muster under tHe,fuhe Court concludes that issues of
material fact remain as twhether Defendant’s proffed reason for suspending and
transferring Plaintiff was pretextual. partantly, the Court denotes that “[a]t the
summary judgment stage, the issue is whether thetiffldnas produced evidence

form which a jury could reasonably douhe employer’'s explanation. If so, her
prima facie case is sufficied support an inference of discrimination at trial.”
Redlin v. Grosse Rate Pub. Sch. Sy921 F.3d 599, 612 (6th Cir. 2019).

By construing the facts in a light mdstvorable to Plaintiff, the Court finds
that the parties’ dispute of Mr. Webeiis/estigation and subsequent disciplinary
decision sufficiently demonstrate pretextteat summary judgment in Defendant’s
favor is precluded. Importantly, the Covetognizes that another district court in
this Circuit has similarly dermined evidence conceng a defendant’s decision to
not follow its progressive disciple pr@n and investigative procedures can
establish pretext.See Cole v. Tenn. Watercraft, Inblo. 3:06-cv-381, 2008 WL
2783520, at *12 (E.D. Ten. July 15, 2008).

Accordingly, the Court will deny summary judgment on Counts | and IV of

Plaintiff's Complaint.
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C. Retaliation Claims (Counts Il and VI)

Lastly, Plaintiff brings retaliation clans under both Title VIl and the ELCRA
(Counts Il and VI, respectively). Plaifftalleges that Defenad acted unlawfully
when it retaliated against her following her complaint about her hostile and
discriminatory work environmentECF No. 1, PagelD.11, 15.

The analysis for retaliation claims undétle VII and the ELCRA is the same.
See Humenny v. Genex CoP0 F.3d 901, 906 (6th Cir. 2004). In order to
establish a prima facie case of retaliatibre plaintiff must show that (1) she
engaged in protected activity, (2) the Defanmtdanew of the exerse of the protected
right, (3) an adverse employment actimms subsequently taken against the
employee, and (4) there igausal connection between the protected activity and the
adverse employment actioNiswander v. Cincinnati Ins. C®29 F.3d 714, 720
(6th Cir. 2008). A causal connection miag proven by either direct evidence or
through temporal proximity thateates an inference of causati@@ee Randolph v.
Ohio Dept. of Youth Service453 F.3d 724, 735 (6th Cir. 2006) (citation omitted).

If the plaintiff establishes a prima factase, the burden of production shifts
to the defendant to articulate a legitimatendiscriminatory reason for the adverse
employment actionProvenzano v. LCI Holdings, In&63 F.3d 806, 814 (6th Cir.
2011). The defendant meets its burden by “clearly set [ting] forth, through

introduction of admissible evidence,” isasons for the adverse employment action.
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Id. at 815. If a defendant canticulate such a legitimate reason, then the burden of
production returns to the plaintiff to s@nstrate by a preponderance of the evidence
that the defendant’s reason was axtefor the alleged discriminationfFuhr v.
Hazel Park Sch. Dist710 F.3d 668, 675 (6th Cir. 2013).

Here, Defendant argues that Plaintéinnot establish aadverse employment
action that is causally connected tor lmemplaint. ECF No27, PagelD.262.
Defendant directs the Coua Mr. Weber’s deposition, véte he explained that both
Plaintiff and Mr. Southworth were suspied for talking to wnesses before he
could interview them during his investigat. ECF No. 30PagelD.596 (citing ECF
No. 30-3, PagelD.623). Defendant alsoints to Mr. Weber’s report, where he
denoted that Plaintiff and Mr. Southwortiad to be removed from the facility in
order to conduct a proper investigatiorECF No. 30, PagBl.596. Additionally,
Defendant asserts that Plafihcannot prove that the DLO or transfer assignments
constituted pretext. HCNo. 27, PagelD.267.

The Court finds that Plaintiff has mie¢r burden demonstrag the existence
of factual issues to survive summandgment. Plaintiff engaged in protected
activity by reporting Mr. Southworth’sllaged conduct to her union, which then
notified Defendant. Under Title VII, there are tar types of protected activity:
participation in a proceeding with tigual Employment Opportunity Commission

(“EEOC”) and opposition to arpaarent Title VIl violation.Wasek v. Arrow Energy
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Services, In¢.682 F.3d 463, 469 (6th Cir. 201 2plaintiff did not file a complaint
with the EEOC, but the Sixth Circuit hacopgnized that a complaint about allegedly
unlawful and discriminatory conduct tan organization’s management can
constitute “opposibn activity.” Id. (citingJohnson v. Univ. of Cincinna215 F.3d
561, 580 (6th Cir. 2000) (“The [EEOC] ®radentified a number of examples of
‘opposing’ conduct which is protected bigl& VII, including complaining to anyone
(management, unions, other employeesn@wrspapers) abouatlegedly unlawful
practices ...”). Itis undisputed thatferdant was aware of Plaintiff’'s complaint.

As detailed in the previous sectighe circumstances surrounding Plaintiff's
several transfers, as well as PlaintiffsOLare sufficient to establish that Defendant
took adverse employment action againstrRii Retaliatory acts by an employer
are not actionable unless they are “materially adverse” to a plaintiff's employment.
Wasek 682 F.3d at 470. While Defendant maintains that Plaintiff was initially
suspended for talking to witnesses during Weber’s investigation, Plaintiff avers
that Defendant improperlsesponded to her complaiby “suspending her for the
exact conduct she herself hegported and transferring her out of her department
while allowing Mr. Southworth to stay.ECF No. 28, PagelD.447These questions
of fact, when viewed in the light most faade to Plaintiff, prevent the Court from

finding in favor of Defendant at this juncture.
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Moreover, the Court concludes that thare questions of fact as to the causal
connection between Plaintiffs complaiand Defendant'sadverse employment
action. After Plaintiff reported MrSouthworth’'s alleged conduct, she was
suspended for purportedly committing the sameduct. Specifically, Plaintiff was
suspended on March 17, 20ivhich is less than two eeks after Defendant first
learned of her complaint against Mr. Soudinth. ECF No. 28, RgelD.447. “Where
an adverse employment actioccars very close in time after an employer learns of
a protected activity, such temporal proxy between the events is significant
enough to constitute evidence of a causalnection for the purposes of satisfying
a prima facie case of retaliationMontell v. Diversified @Gnical Services, InG.757
F.3d 497, 505 (6th Cir. 2014). Becaubke adverse employment action occurred
very close in time to Defendant'&nowledge of Plaintiffs complaint—
approximately two weeks—the Court findlsat Plaintiff has presented enough
evidence to demonstrate a causal conoec Moreover, the Court once more
emphasizes that no one in the plant complained about Plaintiff's behavior prior to
her complaint about Mr. Southworth. In sutme Court finds that Plaintiff satisfies
the fourth requisite element afprima facie case of retaliation.

Finally, the Court reiterateiss conclusion, explainedupra that issues of
material fact remain as wwhether Defendant’s proffed reason for suspending and

transferring Plaintiff was pretextual.By construing the facts in a light most
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favorable to Plaintiff, the Court finds dh the parties’ dispute of Mr. Weber’'s
investigation and subsequent disciplindacision sufficiently demonstrate pretext
so that summary judgment in Defendarfi&gor on Counts Il ad VI is precluded.

Based on the foregoing considerations,stjoes of fact exist for trial on
Plaintiff's hostile work environment sexubarassment, sex discrimination, and
retaliation claims under Titl¥ll and the ELCRA. Acconagly, Defendant is not
entitled to judgment in its favor on these claims.

V. CONCLUSION

For the reasons articulated abpv@efendant’'s Motion for Summary
Judgment [#27] IDENIED.

IT1S SO ORDERED.
Dated: October 28, 2020

s/Gershwii\. Drain

HON. GERSHWINA. DRAIN
Unhited States District Court Judge

CERTIFICATE OF SERVICE

Copies of this Order were served upon attorneys of record on
October 28, 2020, by electronic and/or ordinary mail.
/s/ Teresa McGovern
Case Manager




