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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION
MICHAEL COSBY,
Plaintiff, CaseNo. 19-10847
VS. HONMARK A. GOLDSMITH

OAKLAND COUNTY, et al.,

Defendants.
/

OPINION & ORDER
GRANTING DEFENDANTS MICHAEL J. BOUCHARD AND OAKLAND COUNTY'S
MOTION FOR SUMMARY JUDGMENT (D kt. 23), GRANTING IN PART
DEFENDANTS D’ANGELO, DEVITA, AN D LINDSEY'S MOTION FOR SUMMARY
JUDGMENT (Dkt. 24), AND DISMISSING THE REMAINING CLAIMS WITHOUT
PREJUDICE

Two sets of Defendants have filed motidies summary judgment Sheriff Michael
Bouchard and Oakland County filed the first roatibased on Plaintiff Michael Cosby’s inability

to establish a vide claim of municipal lidility under _City of Canton, Ohio v. Harris, 489 U.S.

378, 385 (1989), and Bouchard’s absolute immunitstéate law tort claimgDkt. 23). Cosby has
conceded all claims against these DefendafRssp. at 18 (Dkt. 31). Bouchard and Oakland
County’s motion is granted in full.

Defendants D’Angelo, Lindsey, and Devitan@ividual Defendants”), three Oakland
County Sherriff's Deputies sued in their indlual capacities, have also filed a motion for
summary judgment (Dkt. 24). Cosby has concedaitns against them for intentional infliction

of emotional distress, Resp. at 18, and fodegrivation of his rigts under the Fourteenth
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Amendment, id. at 12.What remains are a series of federal and state claims for unlawful arrest,
assault and battery, malicious prosecution, an@ faleest/false imprisonme For reasons that
follow, Defendants are entitled summary judgmentthe federal claims. Because the federal
constitutional claims fail, this case no longer retains a federal character, and the state law claims
not conceded are disrsid without prejudice.
|. BACKGROUND

On March 22, 2017, the individuRefendants effectuated aaffic stop and eventually
arrested Anthony Lavallis, an individuaho is not a party to this caéeThe parties differ in their
characterization of the events that followed.e Tactual disputes do nfigure into the decision
in this case for reasons explained below, but they provide necessary background for understanding
the parties’ positions.

Cosbhy arrived at the scene and “exclaim[ed] that what the deputies were doing was
wrong.” PSMF { 5. The parties dispute whetBesby’s behavior wagoud and inexplicably

defiant.” See Defs. Statement of Materiact Not In Dispute { 7 (‘DSMF”) (Dkt. 24); PSMF

! Any federal constitutional clais against the officers would bader the Fourteenth Amendment,

as the Fourth Amendment does not operate agstast officials except by way of the Fourteenth
Amendment, under the incorporation doctrine. See generally Barron v. Baltimore, 32 U.S. 243
(1833) (holding the Bill of Rights inapplicable t@tt governments, prior to the ratification of the
Fourteenth Amendment); Mapp v. Ohio, 367 U683 (1961) (finding the exclusionary rule
applicable to the states by waf incorporation). The Court undgands Cosby to refer to his
equal protection and substantive gwecess claims asserted &2Jof his complaint, and summary
judgment is accordingly awarded to the individDafendants on those claims, based on Cosby’s
concession.

2 Cosby'’s factual allegations, as asserted botisiStatement of Material Facts (“PSMF”) and his
Counter-Statement of Materiab&ts (“PCSMF”) frequently citéEx. A” which appears to refer
to an affidavit that was not includén either of the twdilings of his response brief (Dkts. 31, 32).
The individual Defendants havebkled this “a phantom affidavitdh does not exist,” Reply at
PagelD.382 (Dkt. 32); Cosby has made no effort to ttusedefect in his filing. The Court largely
draws its background facts frotime individual Defendants’ uncadted allegations and Cosby’s
allegations in the PSMF and PCSMF.



1 7. The individual Defendants ajie that Cosby’s behavior drew the attention of a gathering
crowd, leaving them “no choice bto initiate Plaintiff's arrestunder a local ordinance for
Disorderly Person) to control the scene.” PSMF. The individual Defendants cite video from
Lindsey’s forward-facing dashboard cameratpport this proposition. See Lindsey Forward-
Facing Camera, Ex. 2 to Mot. (Dkt. 24-1) (filed in the traditional manner). This camera angle does
not capture Cosby’s behavior gideo, nor the “scene” the officerllegedly could control only

by arresting Cosby. The audio captures a heated exchange between Cosby and the officers, in
which Cosby made statements including, “Ikklito catch you all withut your badges on,” and

“I'll be honest . . . you don’'t want to see mel’lindsey Forward-Facin@amera at 6:30-7:00;
DSMF 1 6; PSMF 6. However, the video doed contradict Cosbyg’ allegation that the
individual Defendants’ arresif Lavallis, not Cosby’s behasi, drew the crowd, nor does it
demonstrate unambiguously that Cosby’'s arrests necessary to control an otherwise
uncontrollable scene. Althoughethindividual Defendants chatacize Cosby’s behavior as
“aggressive,” Defs. Reply Statement of MateFatts Not in Dispute § 1 (“DRSMF”) (Dkt. 32),

they admit that Cosby never “directly threatendafm,_id. § 8, and that Cosby did not attempt or
actually assault theeputies, id. 1 10.

Coshy “was arrested, put in handcuffs, anddest . . . .” PSMF { 8. After one of the
officers allegedly smelled alcohol on Cosby’'®d&th and Cosby admitted that he had had “two
beers” earlier in the day, he wiken to a patrol car and giverpeeliminary breath test. Id. at
19 8-9. Cosby has characterizegl tists as involuntaryd. 11 8-9. He was &mn taken to McLaren
Hospital, “where he was given a bloodttevithout his consent.”_Id. T 8.

Because Cosby had driven to the scene ohllia’s arrest, Cosby was prosecuted in the

50th District Court, Oakland CountMichigan, for operating a nar vehicle while intoxicated.



See 50th Dist. Ct. Tr., Ex. 5 to Resp. (Dkt. 24@iy. Ct. App. Tr. at PagelD.355, Ex. D to Resp.
(Dkt. 31-3). Cosby filed a motion ttismiss, arguing that the arr@gs unlawful, that the alcohol
tests should be suppressed under the exclusionafyatéeise they were imgntal to the unlawful
arrest, and that admissible evidence could noasust conviction._See generally 50th Dist. Ct.
Tr.; Cir. Ct. App. Tr. The triacourt found thathere was no probable cause for the arrest for
disorderly conduct and dismisstite case. 50th Dist. Ct. Tat PagelD.262. The People argued
on appeal to the circuibart that the districtaurt did not rule on thessue of whether the police
had reasonable cause to administer the piedim breath test. _See Cir. Ct. App. Tr. at
PagelD.356-357. The appellate cdound that the deputies lackedpable cause to administer
the preliminary breath test and affirmed therdistourt’s decision t@uppress the evidence and
dismiss the criminal charge 1d. at PagelD.356-358.

Cosby filed this action, alleging, in relevardrt, false imprisonment/false arrest, Compl.
19 15-20; Fourth and Fourteenth Amendmentatioh, Compl. {1 21-28 (citing the due process
and equal protection clauses of the Fourtedmtiendment); and malicious prosecution, Compl.
19 29-34.

[I. STANDARD OF REVIEW

A motion for summary judgmeninder Federal Rule of Civil Procedure 56 shall be granted
“if the movant shows that there m® genuine dispute as to anyteral fact and the movant is
entitled to judgment as a matter of law.” FedCR.. P. 56(a). A genuine sfute of material fact
exists when there are “disputes over facts that might affect the outcome of the suit under the

governing law.” _Anderson v. Liberty Lobby, In@77 U.S. 242, 248 (1986). “[F]Jacts must be

viewed in the light most favoréto the nonmoving party only there is a ‘genmie’ dispute as

to those facts.”_Sdbv. Harris, 550 U.S. 372, 380 (2007). hefe the record taken as a whole



could not lead a rational trier &ct to find for the nonmoving pastthere is no genuine issue for

trial.” Matsushita Elec. Indu€o. v. Zenith Radio Corp., 415S. 574, 587 (1986). The moving

party may discharge its burden blgowing “that there ian absence of ewédce to support the

nonmoving party’s case.” Horton v. Potter, 383d 906, 909 (6th Cir. 2004) (quoting Celotex

Corp. v. Catrett, 477 U.S. 317, 325 (1986)).

[ll. ANALYSIS

Coshy has created some serious difficulty itedaining what federal claims he asserts in
this lawsuit. This created a challenge foritigividual Defendants in bringing their motion. See
Mot. at 8 (“To begin, Defendants can only be medguess what possiblerstitutional violation
occurred under these circumstances.”). Incm@plaint, Cosby does not state whether the false
imprisonment/false arrest claim is brought as a&gtat or a federal cotigitional claim. Compl.

19 15-20. In his response brief, he addresses ttlaens under state law. See Resp. at 15-18.
However, in the portion of his brief addressing the individual Defendasggrtion of qualified
immunity for alleged violations of the Constion, he addresses Hifourth amendment right
against unreasonable seizure” and‘tihdawful arrest.” Resp. at 13.

The confusion does not stop ther&he title of Count Il othe complaint refers to the
Fourth and Fourteenth Amendments, but tkattion only refers to equal protection and
substantive due process rights unithe Fourteenth AmendmentcaCosby has conceded that he
lacks a claim based on either of those rigi@empl. 1 21-28. Count Il of the complaint refers
to malicious prosecution and cites state lad. T 29-34. However, in his response brief to the
instant motion, in the section bfs brief otherwise addressing stdéw claims, he cites Sykes v.

Anderson, 625 F.3d 294, 308-309 (6th Cir. 2010ke Resp. at 14-15. Sykes affirmed and



clarified the Sixth Circuit's recognition of a “constitutionally cognizable claim of malicious
prosecution under the Fourth Amendment.” Id. at 308.

Out of this morass, the Court discerns pgsible federal constitutional claims, both under
the Fourth Amendment, as inporated by the Fourteenth Amendment. The first is for unlawful
arrest, and the second is for maliciousgaicution. Each is addressed in turn.

A. False Arrest under the Fourth Amendment

The individual Defendants have asserted edliimmunity with respect to Cosby’s
federal claim that the Court integts to be based onshiight to be free from false arrest under the
Fourth Amendment, as incorporated by the Femmth Amendment. “Qualified immunity shields
federal and state officials fromoney damages unless a plaintiff pleads facts showing (1) that the
official violated a statutory oramstitutional right, and (2) thatetright was clearly established at

the time of the challenged conduct.” Ouza v. @itpearborn Heightdvlichigan, 969 F.3d 265,

275 (6th Cir. 2020) (internal marks and citatiamitted). Courts “have discretion to choose
which prong of the qualified immitg inquiry to consider first.”ld. If the Court does not find
that the plaintiff's right was clelgrestablished at the time ofdliefendant’s conduct, it does “not
need to go on to decide whether the allegeiact was in fact unconstitutional,” although it may
choose to do so. Id.

Although it has long since been “clearly esistiéd that arrest without probable cause
violates the Fourth Amendment|,] . the Supreme Court has tianally cautioned courts not to
define a constitutional right at a high levelganerality when performing the qualified immunity
analysis.” _Id. at 279-280 (inteal marks and citations omittedhlere, Cosby asks the Court to do
precisely that. He implies, but doaot state explicitly, that he @&sserting either his right to be

free of “unlawful arrest” or his “right againshreasonable seizure,” but he cites nothing more



specific than that. Resp. at 12-1\8/ithout a more specific right thahe right to be free of arrest
without probable cause, Cosby cannot defpatified immunity. _Oua, 969 F.3d at 280. The
Sixth Circuit has explainetthat defining the right assue in a false arrestagin as the right to be

free from arrest without probabtause is too general. Legenzoff v. Steckel, 564 Fed. App’x 136,

141 (6th Cir. 2014). Instead, “the right at isssievhether it was clearly established that the
circumstances with which the officers were confed did not constitute probable cause for
purposes of the Fourth Amendment.” Id. (inedrmarks omitted). Cosby has not defined the
circumstances with which the officers were conted in a manner that permits comparison with
other cases, nor has he “idewif a single precedent—muchs$ea controllig case or robust
consensus of cases—finding a Fourth Amendmeraitiool under similar circumstances.” District

of Columbia v. Wesby, -- U.S. --, 138 S. Ct. 5891 (2018) (internal marks omitted). Thus, the

officers are entitled to qualified immunity.

Furthermore, Cosby has not created a questbfact as to whether the individual
Defendants violated his rights. He relies atyiron collateral estoppel, citing the criminal
proceeding and arguing that “tqaestion of whether there was amawful arrest of Plaintiff has
been adjudicated and [Defendants]grecluded from even arguirnigat their arresof Plaintiff
was constitutional.” Resp. at 13lhis is incorrect. The crimal case was prosecuted by the
People of the State of Michiganot by the individual officers, here sued in their individual
capacities. Michigan law does not allow crimindiesielants turned civil rigstplaintiffs to invoke

offensive nonmutual collateral estoppel whemgundividual officers. See_Lewis v. City of

Detroit, No. 09-cv-14792, 2011 WL 2084067, a{E3D. Mich. May 24, 2011) (citing Burda Bros.
Inc. v. Walsh, 22 F. App’x 423, 430 (6th Cir. 2011Because this Court sits Michigan, it is

obligated to follow that rule, id. at *2, and €hy’s attempt to assert offensive non-mutual



collateral estoppel must be deniddiaving failed to establish the lawfulness of the arrest in any
other manner, Cosby fails to show a violatiomisfright regarding false arrest, no matter how that
right might be defined.

Coshby has failed to articulate a clearlyaddished right definite enough to support a
constitutional claim based on false arrest and hadailed to create a fact issue as to whether the
individual Defendants unlawfullgrrested him. Summary judgmes awarded in favor of the
individual Defendants.

B. Malicious Prosecution under the Fourth Amendment

The federal malicious prosecution claim must be dismissed for two reasons. First, it is
outside the scope of the complaint; and based dadéion in the state law section of the brief,
Cosby may not even have intendedring it under federal law.

Second, Cosby’s claim fails under Sykes, which requires the him to prove the following
elements:

First, the plaintiff mustsow that a criminal prosecution was initiated against the

plaintiff and that the defendant made, inflaed, or participateth the decision to

prosecute. . . . Second, because a 8 19881 dtapremised on the violation of a

constitutional right, the plaintiff mushew that there was a lack of probable cause

for the criminal prosecution . . . . THirthe plaintiff mustshow that, as a

consequence of a legal proceeding, thenpifasuffered a deprivation of liberty, as

understood in our Fourth Amendment jurispmucks apart from thmitial seizure.
.. . Fourth, the criminal proceeding musvé®een resolved in the plaintiff's favor.

Sykes, 625 F.3d 294, 308-09 (6th Cir. 2010)glinal citations and marks omitted).

Cosby’s claim fails on the secortément. He once again attempts to use the fact that the
charges against him were dismissed for lack of giebzause for its preclusive effect. The second
Sykes element is not identical to the elemerd @dlse arrest claim reqing a plaintiff to prove
he was arrested without probable cause. Id. a8310{"In order to distingsh appropriately this

claim [for malicious prosecution]dm one of false arrest, we musinsider not only whether the



Defendants had probable cause testrthe Plaintiffs but also wether probable cause existed to
initiate the criminal proceeding against the Riffs”). But even assuming the Michigan courts
found that the prosecution, as distinct fromdhest, was without probable cause, Cosby may not
use collateral estoppel offensively against tliividual Defendants, becaushey did not have a
personal stake in the outcome of the earlier ptiogs. Burda Bros, 22 F. App’x at 430. Because
Coshby has not met his burden of raising a fdasge with respect to this element, summary
judgment must be entered against himh@nfederal malicious prosecution claim.

C. State Law Claims

Coshby has asserted sevessdite law claims over which the Court had supplemental
jurisdiction under 28 U.S.C. 8§ 1367. Howevaer,district court may decline to exercise
supplemental jurisdiction over a claim if it hasmdissed all claims over which it has original
jurisdiction. 28 U.S.C. 8367(c)(3). As no federal claims remgahe Court exercises that option
here. Except for the conceded intentionaliétitn of emotional distress claim, for which
summary judgment is granted, the state ¢éaims are dismissed without prejudice.

V. CONCLUSION

Defendants Bouchard and Oakland Countgi@ion for summary judgment (Dkt. 23) is
granted in full. The individual Defendants’ mantifor summary judgment is granted in part (Dkt.
24), in that they are entitleh judgment on all federal claimrend on the claim for intentional
infliction of emotional distress. The remainisigite law claims againste individual Defendants

are dismissed without prejudice.

SO ORDERED.
Dated: September 25, 2020 s/Mark A. Goldsmith
Detroit, Michigan MARK A. GOLDSMITH

United States District Judge



