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UNITED STATES DISTRICT COURT
EASTERN DISTRICTOF MICHIGAN
SOUTHERN DIVISION

CARLOS S. HARRIS,

Plaintiff,
CivilCaseNo. 19-10848
V. HonorabléindaV. Parker

COMMISSIONER OF SOCIAL
SECURITY,

Defendant.
/

OPINION AND ORDER (1) REJECTIN G PLAINTIFF'S OBJECTIONS TO
REPORT AND RECOMME NDATION [ECFE NO. 26]; (2) ADOPTING
MAGISTRATE JUDGE'S JUNE 2, 2020 REPORT AND
RECOMMENDATION [ECFE NO. 25 ]; (3) DENYING PLAINTIFF'S
MOTION FOR SUMMARY JUDGMENT [ECF NO. 19]; (4) GRANTING
DEFENDANT'S MOTION FOR SUMM ARY JUDGMENT [ECF NO. 22];
AND (5) AFFIRMING DEFENDANT'S DECISION

On March 22, 2019, Plaintiff Carlos S. Hatrris filed this lawsuit challenging
the Commissioner of Social Security’s (“Commissioner”) final decision denying
Plaintiff's application for social securityenefits under the Social Security Act.
(ECF No. 2.) This Court referred thmatter to Magistrate Judge Elizabeth A.
Stafford for all pretrial proceedings, incling a hearing and determination of all
non-dispositive matters pursuant to 28 U.S.C. 8636(b)(1)(A) and/or a report and

recommendation (“R&R”) on all dispitive matters pursuant to 28 U.S.C.
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8 636(b)(1)(B) and (C). (EF No. 3.) The partiesubsequently filed cross-
motions for summary judgment. (ECF Nos. 19, 22.)

On June 26, 2020, Magistrate Ju@iafford issued an R&R recommending
that this Court grant the Commissiorgeemotion and deny Plaintiff's motion.
(ECF No. 25.) In the R&Rylagistrate Judge Stafford rejects Plaintiff's arguments
that (i) the administrative law judge (“AL) erred by rejecting Plaintiff's claim
that his alleged impairments of migraineadaches, chestipand depressive
disorder were severe; (ii) the ALJ erreddetermining that Plaintiff and his wife
were not “credible” regarding the erte severity, and chronicity of his
impairments; (iii) the ALJ erred in findg that Plaintiff’'s degenerative joint
disease of both knees failedt®et or equal the criteria of an impairment set forth
in the Commissioner’s Listing of Impairments; (iv) the ALJ’s decision to give little
weight to Dr. Jessica Neuroth’s opinionswaot supported by substantial evidence;
(v) the ALJ’s residual functional capac(“RFC”) determination was not
supported by substantialidence; and (vi) updated lieal records regarding a
total knee replacement necessitates renguier the “new andhaterial” evidence
standard. I¢l. at Pg. ID 1194, 1196-98, 1203-07.)

At the conclusion of the R&R, MagisteaJudge Stafford advises the parties

that they may object to and seek revigwthe R&R within 14 days of service upon



them. (d. at Pg. ID 1210-11.) Plaintiff lodgel4 objections. (ECF No. 26.) The
Commissioner respondedéach. (ECF No. 27.)
APPLICABLE LAW
Pursuant to Federal Rule ofM@iProcedure 72(b) and 28 U.S.C. §
636(b)(1), the Court conductda novareview of the portions of the magistrate
judge’s R&R to which a party has filedg'scific objection[s]” in a timely manner.
Mira v. Marshall 806 F.2d 636, 637 (6th Cir. 1986\ general objection or one
that does nothing more than disagree \aitlagistrate judge’s determination,
“without explaining the source of the erfois not considered a valid objection.
Washington v. Jenkin2015 WL 5729148, at *4 (E.D. Mich. Sept. 30, 2015)
(quotingHoward v. Sec'y of Health and Human Ser982 F.2d 505, 509 (6th Cir.
1991)).
ANALYSIS
Objection 1
Plaintiff argues that Magistrate Judg&fford erred by “fail[ing] to point
out that at Step Five, the burden of prebifts from the Plaintiff to the Defendant”
and failing to apply the “substantial evidenstdndard of proof. (ECF No. 26 at
Pg. ID 1213.) This objection is withooterit because the RR details when the
burden of proof shifts and includes arpbgation of the “substantial evidence”

standard. $eeECF No. 25 at Pg. ID 1186, 1189, 1191).



Objection 2

Plaintiff states that Magistrate Judgeffétal “ignored or gave short shrift to
the medical evidence set forth in th&atement of Facts” when analyzing
Plaintiff's first four arguments. (ECRo. 26 at Pg. ID 1213-15.) Even assuming
that Plaintiff appropriately cited to thel@gant medical evidence in his initial brief
(which Plaintiff's brief suggests is not tikase), each of the four pieces of medical
evidence Plaintiff cites in support thfis objection—Dr. Neuroth’s narrative
report, the November 8, 2012 imaging studies from St. Joseph Hospital’s
Radiology Department, the August 1915 x-rays from Aurora Health Center,
and “multiple clinical examinations”™—were discussed by Magistrate Judge
Stafford in her analysis.SEeECF No. 25 at Pg. ID 1196201, 1203, 1205.) And
Plaintiff does not explain how the R&Rwgis “short shrift” to this evidence.
Accordingly, this objection is without merit.

Objection 3

Plaintiff also contends that Magistrate Judge Stafford erred “in

characterizing undersigned counsel’s bai® addressing issues raised ‘in a

perfunctory manner’™ and “in arguing thiie issues were analyzed in a ‘most
skeletal way, leaving the court to . . . flesh on its bones.” (ECF No. 26 at Pg.

ID 1215-16.) The Court rejects thobjection because it is general.



Obijections 4 & 5

Plaintiff contends that Magistratedge Stafford erred in holding that the
ALJ properly found that his non-cardiacest pain did not amount to a “severe
impairment.” Gee idat Pg. ID 1217-18, 1220-21.) dtiff fails to substantively
address Magistrate Judge Stafford’s cosicin that he failed to “put[] any flesh on
the bones of his claim thatshi . . chest pains . . gsificantly limit his ability to
perform basic work activitiesind failed to “show(] thaéiny error at step two was
legally relevant” considering that ti#d.J found that other impairments were
severe. $eeECF No. 25 at Pg. ID 1194.) While Plaintiff argues that Magistrate
Judge Stafford “fails to elucidate bg citing precisely where the ALJ was
supposed to have analyzé medical evidence of his . chest pain and how it
would impact the RFC assement,” (ECF No. 26 at Pt 1221), Plaintiff bears
the burden of proof throughout the fifsur steps—not the magistrate judge.
Accordingly, the Courtejects these objections.

Objections 6 & 7

Plaintiff claims Magistrate Judge #tard erred by finding that he did not
meet the requirements of Listing 1.02A. In Objection 6, Plaintiff points out that
Magistrate Judge Stafford omitted twerd “generally” from the definition of
“Ineffective ambulation” (which is onef the requirements of Listing 1.02A),

“thereby effectively altering the meaning and input of the definitiotd” &t Pg.



ID 1221-22.) Plaintiff argues that hisainility “to walk a block at a reasonable
pace on rough or uneven surfaces” andctimb a few steps at a reasonable pace
with the use of a single handrail” meethriteria for ineffective ambulationld()
Even assuming this particular argumismot waived (as Magistrate Judge
Stafford found), Plaintiff does nokplain how the inclusion of the word
“generally” should impact the Court’s impretation of “ineffective ambulation” or
how it pertains to the facts at hand.

Moreover, as to Objection 7, Plaffidoes not address the case cited by
Magistrate Judge Stafford in which the court found that use of a single cane to
ambulate does not satisfy the definitiof “ineffective ambulation.” $eeECF No.
25 at Pg. ID 1198 (citin@ollins v. Comm’r of Soc. SedNo. 18-CV-12401, 2019
WL 3421696, at *5 (E.D. Mich. Jurgd, 2019), adopted in, 2019 WL 3412744
(E.D. Mich. July 29, 2019))see also Forrest VComm’r of Soc. Secs591 F.

App’x 359, 366 (6th Cir. 2014) (rejectinggphtiff’'s argument that his impairments
met or equaled Listing 1.02 where “[t]hecord show([ed] that [he] used one cane
at most [and] often went without”). Ippears Plaintiff disagrees with Magistrate

Judge Stafford’s conclusion but, agpkined above, mere disagreement does not

make an objection valid. Accordinglthe Court rejects these objections.



Objections 8, 9, & 10

In Objections 8, 9, and 10, Plaintéfgues, in sum, that Magistrate Judge
Stafford erred by holding that the AL3Hgcision to give little weight to Dr.
Neuroth’s opinion was supported by substrevidence and was not in violation
of the “Treating Physician Rule.” (BF No. 26 at Pg. ID 1223-28). Plaintiff
concedes that “the ALJ must give adting physician’s opinion controlling weight
if it . . . is not inconsistent with the otterbstantial evidence the case record.”
(Id. at Pg. ID 1224 (emphasis added).)

Here, the ALJ found that Dr. Neurotlopinion was inconsistent with other
substantial record evidenceSgeECF No. 25 at Pg. ID 1201.) While Plaintiff
appears to concede that the court may neeigh the evidence in order to find that
he his disabled, (ECF No. 26 at Pg. ID 1228), Plaintiff does not explain how the
relief he now requests does not require reweighingeeciel. Accordingly, the
Court rejects Objection 10, as well as &@ftjon 9 in which Plaintiff argues that
Magistrate Judge Stafford erred wheamcluding that Dr. Neuroth’s opinion was
not consistent with substantial evidenc8ed idat Pg. ID 1226-28.) In Objection
8, Plaintiff objects to Magistrate Jud§¢afford’s conclusion that Dr. Neuroth’s
opinion was properly givelittle weight also becauseprovided predictions rather
than the doctor’'s medical opinionld(at Pg. ID 1223-26). However, because

Magistrate Judge Stafford provided this as simply an alternative reason for



rejecting Dr. Neuroth’s opinion—and the@t has found credence to the primary
reason discussed—there is no reasaspine on whether Magistrate Judge
Stafford erred.

Objection 11

As to Objection 11, Plaintiff contends that Magistrate Judge Stafford erred
in relying onHiggs v. Bowen880 F.2d 860, 863 (6th Cir. 1988), “for the
proposition that the level of severity ok bilateral knee conditions, the left worse
than the right, ‘do not alone show thatrHs could not perform work within the
assessed RFC.[']"Id. at Pg. ID 1228.) Though Plaintiff contends that Magistrate
Judge Stafford’s reliance atiggswas improper, Plaintiff does not explain why.
Because Plaintiff does not “explain the smuof the error,” the Court rejects this
objection. See Washingtqr2015 WL 5729148, at *4 (quotirtgoward 932 F.2d
at 509).

Objection 12

In Objection 12, Plaintiff states thitagistrate Judge Stafford erred in
determining that the testimony of Plafhand his wife “conflict[ed] with medical
reports, the claimant’s prior statemerthg claimant’s daily activities, and the
other evidence in the record” becausa,réality, this testimony conflict[ed] with
none of these things.” (ECF No. 26Rg. ID 1229). This objection merely

reiterates a previous argumemd amounts to no more than a disagreement with



Magistrate Judge Stafford’s conclusithiat substantial evidence supports the
ALJ’s findings. But see Washingto2015 WL 5729148, at *4 (emphasis added)
(quotingHoward 932 F.2d at 509).

Objection 13

In Objection 13, Plaintiff contendsahMagistrate Judge Stafford did not
consider that “ALJ MacDonald’s hypotiheal questions carefully omit[ted] the
true nature, extent, chronicity and seveatyPlaintiff’'s conditions, and especially
his bilateral knee dysfuncticand chest pain. Nor does taée into account the
effect that Plaintiff's severe pain wallhave on his ability to remain on task, to
avoid excessive absenteeism, especialtgryihe frequency of medical treatment.”
(ECF No. 26 at Pg. ID 1230.) But Plafhdoes not address Magistrate Judge
Stafford’s conclusion thdte never “challenge[d] that the hypothetical question
mirrored the RFC” and, “instead [] offed ‘points’ on why the RFC was not
supported by substantial evidence.” (EN®. 25 at Pg. ID 1206.) Magistrate
Judge Stafford correctly concluded thatiRtiff waived this argument by failing to

challenge the hypothetical questiond. @t Pg. ID 1206-07.)

Objection 14

In Objection 14, Plaintiff states thistagistrate Judge Stafford “err[ed] in
refusing to allow a Sentence Six ramddor inclusion of new and additional

evidence in the form of Dr. Render’'sn#&2018 left total knee replacement and



after care.” (ECF No. 26 at Pg. ID 12BPlaintiff points out that Magistrate
Judge Stafford concluded the medicatlence was new, but ultimately found it
was not material.1qd.) Plaintiff does not address Magistrate Judge Stafford’s
reasoning that “the ALJ did not questiomtiiHarris had severe knee impairments
that affected his ability to perform ma activities” and thatDr. Render’s post-
operative report corroborates that Hagikhee impairments significantly limited
his ability to perform work, but fails to pve that he could not work within his
assessed RFC.” (ECF No. @bPg. ID 1209.) Accordingly, as explained in the
R&R, Plaintiff fails to show that this meevidence is materiddecause there is no
suggestion that it would have chadgbe ALJ's RFC determinationld( at Pg. ID
1210);see also Washingtpa015 WL 5729148, at *4 (ephasis added) (quoting
Howard 932 F.2d at 509).
CONCLUSION

The Court has carefully reviewe®tR&R and, for the foregoing reasons,
concurs with the conclusions reached by Magistrate Judge Stafford. The Court
therefore rejects Plaintiff’'s objections and adopts the R&R.

Accordingly,

IT IS ORDERED that Plaintiff's Motion for Summary Judgment (ECF No.

19) isDENIED.
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IT IS FURTHER ORDERED that Defendant’'s Motion for Summary
Judgment (ECF No. 22) SRANTED.
IT IS FURTHER ORDERED that Defendant’s decision finding Plaintiff
not disabled under the Social Security ACAIFIRMED .
IT1S SO ORDERED.
s/ Linda V. Parker

LINDA V. PARKER
U.S. DISTRICT JUDGE

Dated: September 28, 2020
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