Global Technology, Incorporated v. Ningbo Swell Industry Co., Ltd. Doc. 67

UNITED STATES DISTRICT COURT
EASTERN DISTRICTOF MICHIGAN
SOUTHERN DIVISION

GLOBAL TECHNOLOGY, INC.,
Plaintiff,

CaseNo.: 19-cv-10934
V. Honorable Gershwin A. Drain

NINGBO SWELL INDUSTRY,
CO,, LTD,

Defendants.

AMENDED * OPINION AND ORDER VACATING REPORT AND
RECOMMENDATION [#39], DENY ING MOTION TO DISMISS
WITHOUT PREJUDICE [#34], REQU IRING PLAINTIFF TO AMEND
THE COMPLAINT AND SETTING STATUS CONFERENCE FOR
OCTOBER 19, 2020 AT 2:00 P.M.

l. INTRODUCTION
Plaintiff Global Technology, Inc. (“Global”) filed the instant action claiming
Defendant Ningbo Swell Industry, Co., L{gNingbo Swell”) owes Plaintiff post-

termination, “life of the product’commissions under a Sales Representative

1 This opinion and order is amended onlyt@she Defendant’s Motion to Modify
the Scheduling Order. The Court’s origittpinion and Order granted in part and
denied in part Defendant’s Motion to Midy the Scheduling Order. Because the
Court will conduct a status confererme October 19, 2020, the Court finds the
best course of action witle to resolve Defendant\otion to Modify after an
opportunity to discuss the case witbhunsel at the Status Conference.
Accordingly, the dates provided in thaginal Opinion and Order are vacated.
ECF No. 65, PagelD.11009.
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Agreement (“SRA”) executed by the pastien December 12, 2003. Presently
before the Court is Magistrate Judgavid R. Grand’s June 23, 2020 Report and
Recommendation recommending that @eurt deny the Defendant’'s Motion to
Dismiss the Complaint. Because the Magi&t Judge lacked the authority to issue
the Report and Recommendation,e tiCourt will vacate the Report and
Recommendation and will consider Defendant’s Motion to Disdessovo
Defendant’'s Motion to Dismiss is Ify briefed, andupon review of the

parties’ briefing, the Courtoncludes oral argument will not aid in the disposition
of this matter. Accordingly, the Cduwill resolve the Defendant’s motion on the
briefs. SeeE.D. Mich. L.R. 7.1(f)(2). For theeasons that follow, the Court will
deny Defendant’s Motion to Dismiss withqutejudice and require Plaintiff to file

an amended complaint.

Il FACTUAL BACKGROUND

Pursuant to the SRAPIlaintiff served as Defendts sales representative by
soliciting and procuring busise for the sale of Defendant’s automotive trimming
products, such as emblems and nameplates decorative vehicle appliques. ECF
No. 1, PagelD.2-3. In December 0012, Defendant notified Plaintiff that it

would not renew the SRA for another teramd the SRA terminated on December

2The SRA was amended severaies, however this is irrelevant to any of the
issues raised in Defendant’s Motion to Dismiss.
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13, 2011ld., PagelD.3.

Under paragraph 3.1 dfie SRA, Defendant agreed pay commissions of
5% “on any and all shipmentd products to customers within” Plaintiff's territory
“during the term ofthis agreement.”ld., PagelD.16. Paragph 3.2 of the SRA
provides that commissions shall be paidhin 90 calendar days of the invoice
date. In the event the SRA was terated, paragraph 4.2 provides that:

[clommissions shall be paid to Agt, as provided under Paragraph 3
hereof, on all invoiced shipments pfoducts, where such Products
were either produced for the custmprior to the effective date of
termination or expiration of this Agreement or where the business
regarding such Products was procupetr to the Hective date of
termination or expiration of thigj\greement. Commission shall be
paid for the life of the ProductsThe term “life of the Products”
means for as long as the Product is being sold by Principal to the
customer regardless of the customerssige of that product within or
outside of a given platform or model vehicle family. This provision
shall apply to all shipments of gu Products by Principal pursuant to
the original purchase order theremfany amendment thereto or any
subsequent order, reorder or continuation thereof. A Product shall be
considered as being the same Prodagardless of a change of part
number or a change in manufactigrimethods or product dimensions

if the end use is functionally the same.

Id., PagelD.18. Finally, busiss is considered “procuredarto the effective date
of termination” under pagaaph 4.3 “if a Customer'sequest for quotation or
Principal’'s quotation is issued prior tine effective date of termination or
expiration” of the SRA and a purchase ardeother similar agreement is made by

the Customer “prior to or within one (1g¢ar after the effective date of termination



or expiration of this Agreement.Id. The Complaint alleges invoiced shipments
of disputed and undisputed Products remain subject to commidsigizagelD.5,

8.

. LAW & ANALYSIS

A. Magistrate Judge’s Authority to Issue the Report &
Recommendation

Pursuant to 28 U.S.C. 8§ 636(b)(1)(B), magistrate judge may exercise
certain duties only if a district judge signates or refers the matter to the
magistrate judge toonduct those duties.

[M]agistrate judges can only obtain authority if granted that authority

by district courts. A magistrate judge may not seek out work or

expand his or her role beyond thegsigned by the district judge.

Thus, the starting point in any apsis of an action by a magistrate

judge is the scope of the specifidamal to that magistrate judge by

the district court.

12 Charles A. Wright & Arthur R. Miér, Fed. Prac. & Proc., 8 3608 (2d ed.
1997). Here, the Court never issued an order of reference to the magistrate judge
concerning Defendant’s Motion to Dismiss.

Because there was no referral, the rsiagie judge lacked authority to issue
the Report and Recommendaatiand it will be vacatedJnited States v. Erwijn
155 F.3d 818, 825 (6th Cit998) (affirming that transfer order went beyond the

magistrate judge’s authority and was vbetause the magistrgtelge entered the

order “without a specific reference @xjuired by” the court’s local rulesgee also



Giangola v. Walt Disney World Cda/53 F. Supp. 148, 152-53 (D.N.J. 1990) (“The
Magistrate was not empowered to hear timatter without beig so designated by a
District Judge[,]” thus, “no effe can be given his Order.”).

B. Defendant’'s Motion to Dismiss

1. Standard of Review

A motion for judgment on the pleadings under Rule 12(c) of the Federal
Rules of Civil Procedure is reviewed undlee same standaas a motion brought
pursuant to Rule 12(b)(6) for failute® state a claim upon which relief can be
granted. See Grindstaff v. Greed33 F. 3d 416, 421 (6th Cir. 1998rderal Rule
of Civil Procedure 12(b)(6) allows the couo make an assessment as to whether
the plaintiff has stated a claim upon which relief may be grafeelFed. R. Civ.
P. 12(b)(6). “Federal Rule of CiviPfrocedure 8(a)(2) requires only ‘a short and
plain statement of the claim showing that the pleader is entitled to relief,” in order
to ‘give the defendant fair notice of whthe ... claim is and the grounds upon
which it rests.” Bell Atlantic Corp. v. TwombJyb50 U.S. 544, 555 (2007) (citing
Conley v. Gibson355 U.S. 41, 47 (1957). Even though the complaint need not
contain “detailed” factual allegations, itfactual allegationsamust be enough to
raise a right to relief above the speculatlevel on the assumption that all of the
allegations in the complaint are trueAss’n of Cleveland Fire Fighters v. City of

Cleveland 502 F.3d 545, 548 (6th Cir. 2007) (quotiBgll Atlanti 550 U.S. at



555).

The court must construe the complaimtfavor of the plaintiff, accept the
allegations of the complaint as trueydadetermine whether plaintiff's factual
allegations present plausible claims. stovive a Rule 12(b)(6) motion to dismiss,
plaintiff's pleading for relief must providénore than labels and conclusions, and
a formulaic recitation of the element§ a cause of action will not do.”ld.
(citations and quotations omitted). “[T]hen&# that a court must accept as true all
of the allegations contained in a complamtnapplicable to legal conclusions.”
Ashcroft v. Igbal 556 U.S.662, 678 (2009). “Naloes a complaint suffice if it
tenders ‘naked assertion[s] devoid ‘@dirther factual enhancement.td. “[A]
complaint must contain sufficient factual ttes, accepted as true, to ‘state a claim
to relief that is plausible on its faceld. The plausibility sitndard requires “more
than a sheer possibility thatd@fendant has acted unlawfullyld. “[W]here the
well-pleaded facts do not permit the courirtfer more than thenere possibility of
misconduct, the complaint haeged—but it has not ‘show[r ‘that the pleader is
entitled to relief.”1d. at 1950.

The district court generally reviewanly the allegations set forth in the
complaint in determining whether toagit a Rule 12(b)(6) motion to dismiss,
however “matters of public record, orderems appearing in the record of the

case, and exhibits attached to the claamp, also may be taken into accoufimini



v. Oberlin College259 F. 3d 493, 502 (6th Cir0Q1). Documents attached to a
defendant’s “motion to dismiss are consetkmpart of the pleadings if they are
referred to in the plaintiff's compiat and are central to her claind.

2. Defendant’s Arguments

Defendant argues Plaintiff's Complaimust be dismissed because it raises
claims that are time barred by the applieah-year statute of limitations, and the
Complaint fails to state aaiin for breach of contract'A party claiming a breach
of contract must establish by a prepondeeaof the evidence (1) that there was a
contract, (2) that the other party breathte contract, and (3) that the party
asserting breach of contract suffereandges as a result of the breaciMiller-
Davis Co. v. Ahrens Constr., In@296 Mich. App. 56, 71, 817 N.W.2d 609, 619
(2012) (emphasis added).

Defendant argues Plaintiff has failed ptead the exister® of a contract
because the allegations confirm that A has been terminated since December
of 2011. Defendant reliesn this Court’'s decision iE3A v. Bank of Am., N.A
No. 13-cv-10277, 2013 U.S. Dist. LEX 52125 (E.D. Mich. Apr. 11, 2013),
however, E3A involved a real estate coatt, and did not involve a post-
termination, “life of the products” commissis provision as the SRA does in this
action. Defendant’s reliance @iPonio Constr. Co. vNeal A. Newbie, Inc494

Mich. 543; 837 N.W.2d 244 (2013) is alsospiaced because that case likewise



did not involve a post-termination, “life of the product” provision.

Here, Plaintiff's breach of cortct claim is based upon Defendant’s
purported breach of paragraphs 4.2 dn8l of the SRA by refusing to pay for
invoiced shipments of certain disputed amdlisputed products for the “life of the
product[s,]” subsequent ttermination of the SRA. Defendant's nonsensical
argument that the 2011 contract termination bars Plaintiff's claims is without
merit. This case involves post termioa, “life of the products” commission
provisions, which only become available“the event of terimation or expiration
of this Agreement.”

Defendant further complains that thiain language of the SRA’s paragraph
3.1 demonstrates the parties intendetnbit commissions to shipments occurring
“during the term of [the] Agreement.”"However, Defendant ignores the plain
language set forth in paragrh 4.2 which requires payntesf “life of the product”
commissions on certain products upon teation of the agreement. When
interpreting a contract to determine the intent of the parties, the Court must “give
effect to every word, phrase, and clause in a contract and avoid an interpretation
that would render any part of thentmact surplusage or nugatory.Klapp v.
United Ins. Grp. Agengync., 468 Mich. 459, 467; 663 N.W.2d 447 (2003).

Accepting Defendant’'s argumentouwld require the Court to ignore

paragraph 4.2 of the SRA. Pgraph 4.2 states that “[ijn the event of termination



or expiration of this Agreemén. . . commissions shall lgaid to Agent . . . where
such products were either produced for ¢hstomer prior to the effective date of
termination . . or where tHausiness regarding such products was procured prior to
the effective date of termination or esadion of this Agreemnt.” Paragraph 4.2
further states that “[cJommissions shall jpeid for the life of the Products” which
means “for as long as the Product is besalgl by Principal to the customer.” This
“life of the products” provision “shall applto all shipments of such products by
Principal pursuant to the original purckasder thereof or any amendment thereto
or any subsequent ordereorder, or continuatio thereof.” Ningbo Swell's
interpretation ignores the express “lifetbé products” provision that is implicated
upon “the event of termination or expiaii of this Agreemeri Defendant’s
suggestion that construing the SRA tquiee post-termination commissions would
render “during the term of ihhagreement” in paragrag@l meaningless is without
merit. Similarly, adopting Ningbo Swedl’'interpretation would render paragraph
4.2’s termination and “life of thproducts” provisions meaningless.

While the Court rejects Defendant’s suggestion that the Court ignore express
provisions in the SRA, the law requires thmfendant be giveadequate notice of
Plaintiff's claims, which ocais when the Complaint “contain[s] sufficient factual
matter, accepted as true, dtate a claim to relief thas plausible on its face.”

Igbal, 556 U.S. at 678. Plaintiff’'s Complaitienders naked assertion[s] devoid of



further factual enhancementld. The Complaint allegemerely that “invoiced
shipments of [Disputed and Undisputed] dRrots remain subject to commissions,”
without detailing when and what productgere shipped or the amount of the
outstanding commission payments. ECF NdP?dgelD.5, 8. lrorder for Plaintiff
to give Defendant “fair notice of whatdhbreach of contract] claim is and the
grounds upon which it restsTwombly 550 U.S. at 555, the Complaint must
“contain sufficient factual matter, acceptedtiag, to state a claim to relief that is
plausible on its facelgbal, 556 U.S. at 678.

Plaintiff attempts to rectify the defemcies with respect to the Complaint by
relying on exhibits that it attaches its Response to the Defendant’s Motion to
Dismiss. However, these exhibits wemet referenced in the Complaint nor
attached thereto. Theogk, Plaintiff cannot defeat a Rule 12(c) motion for
judgment on the pleadings by relying on these exhibsini, 259 F. 3d at 502.

For instance, Plaintiff's Response to the Motion to Dismiss relies on a
January 10, 2012 letter dtafl by Defendant’s attoey. In the letter, Ningbo
Swell's attorney indicates, relative to tharties’ post-termination obligations, that
“commissions will be paid pursuant faragraph 3 of the SRA on all invoiced
shipments of products, where such prodweere either produced for the customer
prior to the termination of the SRA wahere the business regarding such products

was obtained prior to thertaination of the SRA.” Id. at PagelD.460. Counsel
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further advised that, “[tihese commissioase to be paid for the ‘life of the
product’ as defined in the SRA. It i;yderstood that ‘life of the product’ may
exceed more than one yearld., PagelD.460-61. Includewith the January 10,
2012 letter is a list of 137 products thae tharties agreed were subject to post-
termination commissiondd., PagelD.463-65.

Additionally, in the Response to the Mmtito Dismiss, Plaintiff includes an
affidavit from Paula Cicilia, Manager of Global's écounting Department, who
states that “[flollowing the termination tiie SRA through the present, Ningbo has
paid Global over $675,000.00 in commission for Products that Ningbo has shipped
to North America.”Id., PagelD.470. Ms. Cicilian s states that Global is
currently owed $50,000.00 in commissiams shipments of Products the parties
agreed were subject to the post termion “life of the product” provision in
paragraph 4.2.1d. Ms. Cicilian further advisethat Global is owed more than
$900,000.00 on Products the pastrefer to as “disputed @aucts,” or products the
parties have not agreed are part of Mmd@gwell's post termination, “life of the
product” commissions obligationsld.  Finally, Ms. Cicilian states that Ningbo
Swell's breach of the post terminatiotifé of the product” provision in paragraph
4.2 first occurred in June of 2018d.

Even though Plaintiff's Complaint shoulthve included factual detail as to

the specific breaches of the post terrtiorg “life of the product” provision, when

11



they occurred and the comssion amounts due, the Court will permit Plaintiff an
opportunity to amend the Complaint &ctify the problems discussed herefpee

United States Ex rel. Blede v. Cmty. Health Sys342 F.3d 634, 644 (6th Cir.
2003)(“[W]here a more carefully drafted colaimt might state &laim, a plaintiff

must be given at least one chance toradhthe complaint before the district court
dismisses the action with prejudice.”).Plaintiffs amendment can provide
Defendant “fair notice” of the grounds upon which Plaintiff's breach of contract
claim rests by specifying the post-termination “life of the products” commissions
breaches, when these breaches occurred and the amount of the unpaid
commissions.

The Court also finds that any breacloéghe post-termination, “life of the
products” provision that occurred fromarch 29, 2013 forward survive a statute
of limitations challenge because thesedwhes occurred within six years of the
filing of the Complaint. Id., Seyburn, Kahn, Ginn, Bed3eitch & Serlin, P.C. v.
Bakshj 483 Mich. 345; 771 N.W.2d 411417 (Mich. 2009) (concluding that
Michigan’s six-year statute of limitation ftwreach of contract claims begins to run
“on the date that the breach occursH);J. Tucker & Assocv. Allied Chucker &
Eng’'g Co, 234 Mich. App. 550; 595 N.W.2d 178633 (Mich. Ct. App. 1999) (post
termination commissions payment claiffase analogous to claims for payments

under an installment contract” and “aceras each paymeritecomes due.”).

12



Defendant’s argument that Plaintiff's claims are barred by the statute of limitations
because the SRA was terminate@011 is without merit.

Finally, the Court rejects Defendantisconscionable argument. The Sixth
Circuit Court of Appeals has enforced post termination, “life of the product”
contractual provisions in the automotive industBee Kingsley Assoc. v. Moll
Plasticrafters 65 F.3d 498, 502 n.5 (6th Cir. 1999)erry Barr Sales Agency V.
All-Lock Ca, 96 F.3d 174, 176 (6th Cir. 1996) Defendant has failed to
demonstrate that the SRA’s post ternim, “life of the products” commissions
provision is procedurally or substantively unreasonable.

For all of these reasons, the Cowill deny Defendant’'s Motion to Dismiss
without prejudice and will require PHiff to amend the Complaint.

IV.  CONCLUSION

Accordingly, Magistrate Judge DavR. Grand’s Jun23, 2020 Report and
Recommendation [#39] is VACATED.

Defendant’s Motion to Dismiss [#34] DENIED WITHOUT PREJUDICE.

Plaintiff shall file an Amended Contgint no later thai®ctober 2, 2020.

Defendant shall file an Answer Besponsive Pleading no later than October

13, 2020.

The Court will conduct a Status Cenénce via videoconference on October

19, 2020 at 2:00 p.m.
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SO ORDERED.

Dated: September 25, 2020 /s/IGershiuiDrain
GERSHWINA. DRAIN
UnitedStatedDistrict Judge

CERTIFICATE OF SERVICE

Copies of this Order were served upon attorneys of record on
September 25, 2020, by electronic and/or ordinary mail.
/s] Teresa McGovern
Case Manager
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