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UNITED STATES DISTRICT COURT
EASTERN DISTRICTOF MICHIGAN
SOUTHERN DIVISION

DONNA PITTS,
Case No. 19-11210
Plaintiff,
SENIORU.S.DISTRICT JUDGE
V. ARTHURJ. TARNOW
36TH DISTRICT COURT, ET AL., U.S.MAGISTRATE JUDGE
DAVID R. GRAND
Defendants.

/

ORDER GRANTING DEFENDANTS’ MOTIONS TO DisMISS [9, 12,14]

On April 26, 2019, pro se litigant, DonRétts, commenced iaction against
Defendants Bank of Americdl.A. (“Bank of America”), 36th District Court, Fay
Servicing, LLC (“Fay Serneing”) and NYMT Loan Trust | (*NYMT"). In her
complaint, Plaintiff alleges several t@hd constitutional claims. Defendant Bank
of America filed a Motion to Disrss [9] on June 2@019. Defendant 36Mistrict
Court filed a Motion to Dismiss [12] adune 21, 2019. Defendants Fay Servicing
and NYMT filed a Motion to Dismiss #] on June 25, 2019. Plaintiff filed
Responses [24, 25, 26] to each motion ogot&aber 18, 2019. &intiff's responses
failed to address the issues raised kg Drefendants. Therefore, for the reasons
discussed below, Defendants’ Mmts to Dismiss [9, 12, 14] at@RANTED.

Plaintiff’'s Motion to file an Amended Complaint [27]BENIED AS MOOT .
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FACTUAL AND PROCEDURAL BACKGROUND

On February 29, 2000, Plaintifeceived a $47,000 mortgage loan from
Quicken Loans, Inc. for héouse in Detroit. (Dkt. #Ex. A). She alleges that from
2003 to 2018, her loan was fraudulently matifseveral times. (Dkt. #9, pg. 1-2).
On May 31, 2018, Plaintiff attempted thallenge the modifications by suing
Defendant Bank of America in 36th Dust Court, Case No. 18-240946 & 18-
240947. (Dkt. #9, Ex. C & D)On August 30, 2018, her mplaints were dismissed
with prejudice for failing to state a claifDkt. #9, Ex. E). Plaintiff now brings this
action against Defendants in an attempappeal the dismissal of her state court
action.

L EGAL STANDARDS

Federal courts do not supervise sttarts and their decisions. This Court
neither has the jurisdiction nor the powter overturn the 36th District Court’s
judgment in Plaintiff’'s prior actionMcCormick v. Braverman, 451 F.3d 382, 393
(6th Cir. 2006). The proper court to hear Ridf's challenge to the dismissal of her
claims is the Michigan Court of Appealsidi. Comp. LAws § 600.3081961).

Conversely, this Court does have gmver to dismiss a case at the pleading
stage when the plaintiff fail® state a claim upon whichlief can be granted, as
required by Fed. R. CiWR. 8(a)(2). Undeffwombly andlgbal, the pleading stage

requires non-conclusory factual allegations such that thegaoeigyh to raise a right
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to relief above the spectilge level” and createrfiore than a sheer possibility that a
defendant has #ed unlawfully.” Bell Atl. Corp. v. Twombly, 550 U.S. 544, 555

(2007);Ashcroft v. Igbal, 556 U.S. 662, 678 (2009).

Pursuant to Fed. R. Ci¥. 12(b)(1), Defendantsawe to dismiss Plaintiff's
Complaint based on res judicata and sogerenmunity. A Fed. R. Civ. P. 12(b)(1)
challenge to subject matterrigdiction takes the form atither a facial or factual
attack. Defendants here makdacial attack, which questions the sufficiency of the
pleadingsOhio Nat. Lifelns. Co. v. United Sates, 922 F.2d 320, 325 (6th Cir. 1990).

Accordingly, the Court takes Plaiff's factual allegations as truéd.

The doctrine of res judicata “bars sutpgent causes of action when a court of
competent jurisdiction alrélg has rendered a final dewn on the merits involving
the same parties and claims in a prior acti@uohsolidation Coal Co. v. Maynes,
739 F.3d 323, 327 (6th Cir. 2014). Theetgtnth Amendment clothes states with
sovereign immunity. U.S. @st., Amend. XI. (“The Judial power of the United
States ... shall not ... extend to any suit i @ equity ... against one of the United
States by Citizens of another State, or bzéns or Subjects of any Foreign State.”).
This immunity protects cots, as arms of the statiepm suit by both its own and
other citizens in the absence ofivex or congressional abrogatidPennhurst State

Sh. & Hosp. v. Halderman, 465 U.S. 89, 98-100fennessee Sudent Assistance
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Corp. v. Hood, 541 U.S. 440, 446 (2004rnst v. Rising, 427 F.3d 351, 358 (6th
Cir. 2005) (en bancPucci v. Nineteenth Dist. Court, 628 F.3d 752, 762 (6th Cir.

2010).

Defendants also move to dismiss Piidiiis Complaint pursuant to Fed. R.
Civ. P. 12(b)(6). On a Rule 12(b)(6) mmito dismiss, the Court must “assume the
veracity of [the plaintiff's] well-pleadedactual allegationand determine whether
the plaintiff is entitled to ledaelief as a matter of lawNMcCormick v. Miami Univ.,

693 F.3d 654, 658 (6th Cir. 2012) (citihgpal, 556 U.S. at 679).

ANALYSIS

l. Defendant 36th District Court
Defendant 36th District Court argues that sovereign immunity shields them
from Plaintiff's claims against them. Thi®@rt agrees. Finding that the 36th District
Court has not waived its immunity, it is iname to this lawsuit and all claims against
it must be dismissed. In ondi® receive judicial review for her claims, Plaintiff must
appeal to the Michigan Court of Appeals.
. Defendant Bank of America
Defendant Bank of Americargues that res judicata precludes Plaintiff's
previously litigated fraud and breach of camtrclaims against it. (Dkt # 9, Ex. C).

Plaintiff’s prior suit was dismissed with pueiice for want of a cause of action. (Dkt.
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# 24, EX. B, pg. 9; Dkt. # 1£&£x. A; Dkt. # 29, Ex. A). Sth a dismissal is considered
a final decision on the merits, unless tbaurt affirmatively states otherwise.
Guzowski v. Hartman, 849 F.2d 252, 254 (6th Cir. 1988). Therefore, res judicata
prevents Plaintiff from once again raising tteame claims againhe same party in
this action.

Plaintiff's new claims of discriminatn, attorney ethics violations and
intentional infliction of emotional distes (“IIED”), must also be dismissed for
Plaintiff's failure to state them in su@éhway that entitles her t@lief. Plaintiff's
discrimination claim is vague at bestowever, this Courtonstrues Plaintiff's
allegations as either a Michigan Elliotrnsan Civil Rights Act violation or a Fair
Housing Act violation. Both statutegrohibit discrimination in real-estate
transactions on the basis of race, colational origin, sex or familial status. 42
U.S.C.A. 8§ 3605(a); MH. ComP. LAWS § 37.2502(1) (1976 laintiff fails to allege
a single fact that would givase to an inference of discrimination under either
statute. See W. Cong. S. Partners, LLC v. Rivertown Dev., LLC, 739 F. App'x 778,
783 (6th Cir.),cert. denied, 139 S. Ct. 486, 202 L. Ed. 2d 377 (2018) (finding no
plausible claim to relief when complaioontained no facts that would permit a
reasonable inference of discrimination).

Plaintiff's attorney code of ethicgiolation and IIED claims are similarly

tenuous. She alleges that Defenddank of America’s counsel “madan of [her]
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in a verydegrading way” and that she sufférgaumiliation” and “mental anguish”

as aresult. Compl. pg. 11, 2 her allegations are tryghis Court does not condone
such behavior. However, they neither ris¢hi® level of a prima facie IIED case nor
subjects Defendant Bank of America’s courtsethe Charter of Core Principles of
the European Legal Counsel as citedPlaintiff's Complaint. Compl. pg. @gbal

states that a complaint’s threadbare recttébs cause of action will not suffice. This
complaint fails to include a single element of a cause of action — let alone a
threadbare recitallgbal, 556 U.S. at 665. Therefor®@Jaintiff's discrimination,
attorney ethics, and IIED claims are dismissed.

Plaintiff also cites a slew of frivol@ustate and constitutional claims against
Defendant Bank of America, none of whiapproach a cognizable legal claim —
they are therefore also dismissed.

lll.  Defendants Fay Servicing and NYMT

Plaintiff brings this suit against Bendants Fay Seniieg and NYMT for
reasons unknown to this Coufivombly andigbal require that a complaint include
“more than an unadorned, the-defendamtawfully-harmed-me accusation” such
that it gives “the defendant fair noticewhat the ... clainis and the grounds upon
which it rests."Twombly, 550 U.S. at 555 (quotin@onley v. Gibson, 355 U.S. 41,

47);gbal, 556 U.S. at 678.
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In her complaint, Plaintiff menties Defendants Fay Servicing and NYMT
only three times and presents no cleamgali®ns against them. This Court construes
Defendants Fay Serviog and NYMT's inclusion in thisase as merely a means of
giving notice of the suit itself as a “ndander” and “new servicer” respectively and
possible interested parties. Thereforsince no claim of misconduct against
Defendants Fay Servicing and NYMdan be ascertained — Defendafiay
Servicing and NYMT Motion to Dismiss is granted.

CONCLUSION
Accordingly,

IT IS ORDERED that Defendants’ Motions to Dismiss [9, 12, lae
GRANTED.
IT IS FURTHER ORDERED that Plaintiff's Motion to file an Amended

Complaint [27] iDENIED AS MOOT.

SO ORDERED.
s/Arthur J. Tarnow
Arthur J. Tarnow
Dated: November 27, 2019 Senldnited States District Judge
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