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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

JOE MALDONADO JR.,
#361754,

Petitioner, CiviAction No. 19-CV-11555
VS. HONBERNARD A. FRIEDMAN
KEVIN LINDSEY,

Respondent.
/

OPINION AND ORDER DENYING THE P ETITION FOR A WRIT OF HABEAS

CORPUS, DENYING PETITIONER’S MO TION FOR THE APPOINTMENT OF

COUNSEL, DECLINING TO ISSUE A CERTIFICATE OF APPEALABILITY, AND
GRANTING LEAVE TO PROCEED ON APPEAL IN FORMA PAUPERIS

Petitioner is a Michigan praser who has filed a pro setipen for a writ of habeas
corpus pursuant to 28 U.S.C. § 2254. Petitionallehges his conviction for assault with intent
to commit murder, Mich. Com Laws 8 750.83, and felony-faem, Mich. Comp. Laws §
750.227b. For the reasons stated below, the pefdroa writ of habeas e¢pus shall be denied,
petitioner’s motion for the appointmeof counsel shall be denied, and the Couatlstecline to
issue a certificate of appealatyilbut shall grant leave to preed on appeal in forma pauperis.

I. Background

On September 28, 2011, petitioner pled patest to the above charges in Ingham
County Circuit Court pursud to a plea agreement that provddbat the remaining charges would
be dismissed, that the minimum sentence orafisault charge would be capped at 216 months

underPeople v. Killebrew and that the sentence on the aliszharge would be in addition to

1In People v. Killebrew330 N.W.2d 834, 836 (Mich. 1982) gtivlichigan Supreme Court
held
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“the mandatory consecutive” two-year sentencetlierfelony-firearm charge Plea Tr. at 4-5.

The prosecutor placed the agresrnon the record, and defense counsel acknowledged that those
were its termsld. at 5. The factual basis for the plea Wes defendant was involved in a shooting

at a bar in Lansing, Michigan on December 13, 2Qdi0at 11-14.

At the plea hearing, thaigige advised petitioner thatthough there was a plea
agreement, the maximum sentence for the #ssharge was life in prison and the maximum
sentence for the felony-firearm charge was a manglawo years in prign, which would precede
any sentence on the assault chargeat 7. The judgelso advised petitiomé¢hat the court was
not bound by the plea agreement arat ththe court was to sentenbin to a term that exceeded
the one in the agreement, petitioner wchade the right to withdraw his pleld. at 10. Petitioner
stated that he understood the terms of thegdeaement, the maximum penalties for each charge,
and that he would have the option to withdraw lea if he received langer sentence than the
one in the agreementd. at 7, 10. The following exchange also took place between the judge and
petitioner:

THE COURT: Do you understand if the Court accepts your plea today, you

would not have a trial of any kindnd you’d give up all othe rights you'd

otherwise have at that trial?

THE DEFENDANT: Yes, ma'am.

THE COURT: And can you read and understand English?

THE DEFENDANT: Yes, ma’am.

that sentencing concerns are appmerisubjects for plea bargaining.
However, we hold that the judgeisle in plea negiations, sentence
bargaining included, is limited to cadsration of the bargain between the
defendant and the prosecutor. Thdge may not become involved in the
negotiation of the bargain. Finallyhe defendant must be given the
opportunity to withdraw his guilty ple# the judge rejects the proffered
bargain or chooses not to follow thesecutor’'s sentence recommendation.
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THE COURT: Did you read your vien advice of rights form?
THE DEFENDANT: Yes, ma’am.

THE COURT: Is that yousignature on the bottom?

THE DEFENDANT: Yes, ma’am.

THE COURT: And did you sign that today?

THE DEFENDANT: Yes, ma'am.

THE COURT: And do you wish to vahtarily waive the rights contained
in your advice of rights form?

THE DEFENDANT: Yes, ma’am.

* * *

THE COURT: Do you have any quesis about what your rights are or
what rights you're giving upy pleading no contest today?

THE DEFENDANT: No, ma’am.

THE COURT: Do you understand ifafCourt accepts your plea, that you
would not have a — you’d be giving up any claim that this plea was the result
of any promises or threats whiahe not discloseduring this plea?

THE DEFENDANT: Yes, ma’am.

THE COURT: Also by pleading togtayou’d be giving up any claim that
it's not your choice to jglad to this charge or to both charges?

THE DEFENDANT: Yes, ma'am.

* * *

THE COURT: Mr. Maldondo, is your understandirgf the plea agreement
what you heard today in court?

THE DEFENDANT: Yes, ma’am.

THE COURT: Has anyone promised yanything else in order to get you
to plead . . . no contest today?

THE DEFENDANT: No, ma’am.



THE COURT: Has anyone threatened you, in any way, to get you to
plead no contest?

THE DEFENDANT: No, ma’am.

THE COURT: Is it your owrchoice to plead no contest?

THE DEFENDANT: Yes, ma’am.

Id. at 8-10. The prosecutor and defense counatddsthat there was no further agreement not
placed on the record and that they were unaware of any undisclosed promises, threats, or
inducements. Id. at 9, 13. The Court accepted the ptesed on a finding that “the plea is
understanding, voluntary, factually supporteohd] free from duress or coercionld. at 14. On
October 26, 2011, petitioner was semthto 216 to 360 months in prison on the assault charge
and to two years in prison on the felony-firearmarge. Sent. Tr. at 11. The court indicated that

the two-year felony-firearm sentemis to be served 6nsecutive and preced)” the sentence on

the assault charged.

Petitioner requested the appointmentappellate counsel, and an attorney was
appointed to represent him. Aplpge counsel, however, did not file an application for leave to
appeal within six months of sentencing, aguieed by Mich. Ct. R. 7.205(G)(3), or any post-
sentencing motions. Instead, petitioner filed a prmegon to withdraw his @a in the trial court.
The trial court denied that motion on May 11, 20P2ople v. Maldonaddo. 11-26-FC (Ingham
Cir. Ct. May 11, 2012) [docket entry 11-8].

On January 11, 2013, a second appeltiansel was assigned to represent
petitioner [docket entry 11-9, Pd@e211]. This attorney filed aotion with thetrial court in

August 2015 for relief from judgnmé pursuant to Mich. Ct. Ra.500, et seq., which was denied.



People v. MaldonadoNo. 11-26-FC (Ingham Cir. Ct. Ocl0, 2017) [dockeentry 11-11].
Counsel then filed an application for leave fipeal to the Michigan @rt of Appeals. The
Michigan Court of Appeals degd the application as follows:

The Court considers defendant’s delayed application for leave to appeal
under the standard for direct appeals, and not under the standard for appeals
from orders denying relief from judgment pursuant to MCR 6.500 et seq.,
for the reason that defendant’s inligopointed appellate counsel rendered
ineffective assistance of counsel wherfdiked to file either an application
from the judgment of sentence ometion to withdraw plea in a timely
manner and, thereby, deprived defant of his direct appealPeople v
Goodman 485 Mich 1119; 779 NW2d 254 (201Mgople v Mills 485

Mich 960; 774 NW2d 524 (2009). So cateyed, the Courdrders that the
delayed application for leavto appeal is DENIED for lack of merit in the
grounds presented.

People v. MaldonadoNo. 343218 (Mich. Ct. App. Aug. 9, 281 [docket entry 11-12,
PagelD.287]. Petitioner then filed application for leave to appkwith the Michigan Supreme
Court, which the court denied as follows:

On order of the Court, the moti for immediate consideration is
GRANTED. The application for leavto appeal the August 9, 2018 order
of the Court of Appeals is consigel, and it is DENIED, because we are
not persuaded that the questions preskstteuld be reviewed by this Court.
The defendant remains entitled to fdemotion for relief from judgment
under MCR subchapter 6.500.

People v. Maldonad®23 N.W.2d 240 (Mich. 2019) [docket entry 11-13, PagelD.385].
Petitioner now seeks a writ of hab&aspus on the following grounds:

l. Petitioner sits incarcerated in atgt prison in violabn of his right
to effective assistance of cowhsguaranteed him by the Sixth
Amendment to the United States Constitution, where his court-
appointed appellate counsel faikedtimely file his brief on appeal,
thereby causing Petitioner to loss hight to pursue a direct appeal.

I. Petitioner sits incarcerated in atgt prison in violabn of his right
to effective assistance of cowhsguaranteed him by the Sixth
Amendment to the United States Constitution, where his trial lawyer
failed to challenge the illegal arrest and search of the apartment and
failed to file a motion to suppress evidence.



II. Petitioner sits incarcerated in atgt prison in violabn of his right
to effective assistance of coehsguaranteed him by the Sixth
Amendment to the United States Constitution, where his trial lawyer
failed to request a formal lineup.
V. Petitioner sits incarcerated in atgt prison in violabn of his right
to due process of law guarantdeoh by the Fourteenth Amendment
to the United States Constitution, &k his guilty [sic] plea was not
voluntarily made.
Pet. [docket entry 1, PagelD.22, 25, 29, 35].
Il. Standard of Review
Section 2254(d), as amended by the Antiterrorism and Effective Death Penalty Act
of 1996 (“AEDPA”"), imposes the followingatdard of review for habeas cases:
An application for a writ of habeasrpas on behalf of a person in custody
pursuant to the judgment of a State ¢@lnall not be granted with respect
to any claim that was adjudicated e merits in State court proceedings
unless the adjudication of the claim —
(1) resulted in a decision that wamntrary to, or involved an unreasonable
application of, clearly established Federal law, as determined by the
Supreme Court of the United States; or

(2) resulted in a decision that svhased on an unreasonable determination
of the facts in light of the evidenpeesented in the State court proceeding.

28 U.S.C. § 2254(d).

A decision of a state court is “contrary téarly established federal law if the state
court arrives at a conclusion opposite to thathed by the Supreme Court on a question of law
or if the state court decides a case differentintthe Supreme Court has on a set of materially
indistinguishable facts.Williams v. Tayloy 529 U.S. 362, 405-06 (2000). An “unreasonable
application” occurs when “a state court decisiomeasonably applies the law of [the Supreme
Court] to the facts ad prisoner’s case.ld. at 409. A federal habeas court may not “issue the writ

simply because that court concludes in its pedwlent judgment that @éhrelevant state-court



decision applied clearly established federal law erroneously or incorretdlyat 410-11. “[A]
state court’s determination that a claim lacksitmarecludes federal habs relief so long as
‘fairminded jurists could disagree’ on ther@rctness of the s&atourt’s decision."Harrington v.
Richter, 562 U.S. 86, 101 (2011) (citingarborough v. Alvaradd41 U.S. 652, 664 (2004)).
l1l. Discussion
A. The instant petition is timely filed.
Respondent argues that the petition should be denied because it was filed outside
of the one-year period fditing a petition for a wit of habeas corpusSection 2244(d) imposes a
one-year statute of limitationgon petitions for habeas relief:
(1) A 1-year period of limitation shalbaly to an application for a writ of
habeas corpus by a person in custpdgsuant to the judgment of a State

court. The limitation period shaun from the latest of —

(A) the date on which the judgment be&afimal by the conclusion of direct
review or the expiration of éhtime for seeking such review;

(B) the date on which the impediment to filing an application created by
State action in violation of the Constitan or laws of the United States is
removed if the applicant was preveshfeom filing by such State action;

(C) the date on which the constitutional right asserted was originally
recognized by the Supreme Court & tiight has been newly recognized by
the Supreme Court and made retroadyivapplicable to cases on collateral
review; or

(D) the date on which thadtual predicate of the claim or claims presented
could have been discovered througé exercise of due diligence.

28 U.S.C. § 2244(d).

Respondent argues that the petition is uaelynbecause it was not filed within the
one-year statute of limitations. Respondentesghat under § 2244(d)(R)y, the time for seeking
direct review by filing an application for leate appeal with the Midlgan Court of Appeals

expired twenty-one days after the denial oftp®ier’s pro se motion taithdraw his plea on May



11, 2012 — i.e., the time for seeking direeview expired on June 1, 20A2Resp.’s Br. at 17
(citing Mich. Ct. R. 7.205(G)(4)) Respondent argues that the conviction became final, for
purposes of § 2244(d)(1)(A), on June 1, 2012, becpesgoner did not file an application for
leave to appeal before theAccording to respondenpetitioner thezfore had untiJune 1, 2013,

to file his petition with this Court. Respondent argues that petitioner’s post-conviction motion for
relief from judgment did not toll or restart teatute of limitations because the motion was filed
on August 20, 2015, which was after the oeanfimitations period had expiretd. at 18.

The Court cannot accept respondent’s amgpuim As respondent acknowledges,
substitute appellate counsel svappointed to represent petitioner in January 2013. Petitioner’s
substitute appellate counsel filed a post-caiscmotion for relief from judgment, which was
denied by the trial courtCounsel then filed aappeal to the Michigandtirt of Appeals. Although
the court of appeals denied piemer leave to appeal, that court indicated that it adjudicated
petitioner’s claims under the standard for reviewdirgct appeals, not tregandard for reviewing
the denial of a post-conviction motion for rélieom judgment under Mich. Ct. R. 6.500, et. seq.,
because it determined that petiter’s first appellateaunsel had “rendered ineffective assistance
of counsel when he failed to file either an aqggtion from the judgmenrtdf sentence or a motion
to withdraw plea in a timely manner and, therebyprided defendant of hidirect appeal.” When
the Michigan Supreme Court latdenied petitioner leave to aggd, that court did so without

invoking the provisions of Mich. Ct. R. 6.508(0he standard used tteny a post-conviction

2 Respondent explains that tieisiculation is based on the dafethe denial of petitioner’s
motion to withdraw his plea irsad of petitioner’s sentencing (on October 28, 2011) because the
motion to withdraw was filed within the six-mth period following his sentencing for filing an
application for leave to appeal the Michigan Court oAppeals. Resp.’s Br. at 17 n.1 (citing
Mich. Ct. R. 7.205(G)(3)). Respondent also expl#nas he calculates twgrone days from the
denial of the motion because “the filing of atioo to withdraw the plea triggers Mich. Ct. R.
7.205(G)(4), imposing a 21-day period to apgeah the resulting order on the motiond. n.2.
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appeal. The Michigan Supreme Court statedgétitioner could still filea post-conviction motion
for relief from judgmenpursuant to Mich. Ct. R. 6.500.

When a state court grants a defendant fitjiet to file an out-of-time direct appeal”
during state post-conviction or caléral review, but before traefendant seeks federal habeas
relief, the state court judgment “is nottyknal’ for purposesof § 2244(d)(1)(A).” Jimenez v.
Quarterman 555 U.S. 113, 121 (2009). Instead, “théedan which the judgment became final
by the conclusion of direct review or the expwatiof the time for seeking such review” is based
on the date that the out-of-time dit@ppeal concludes, or the engtion of the time for seeking
review of that appealld. “In determining whether a particulatate procedure constitutes part of
the ‘direct review’ process for purposes of AEDBAImitations period, the Court must defer to
the underlying state court charactation of the procedure.Redmond v. JackspB95 F. Supp.
2d 767, 771 (E.D. Mich. 2003).

In the present case, the Michigan CourAAppeals treated péitbner’s appeal as a
direct appeal, and not as an appeal from thétlef a post-convictiomotion, because it reviewed
petitioner’s claims under the stand&od direct appeals and not forlladeral review. As a result,
the Michigan Court of Appeals all@d petitioner to file an out-dfme direct appeal, which means
that the court’s decision was paftthe “direct review” processSee id.(noting that the United
States Court of Appeals fdine Tenth Circuit held i©range v. Calbone318 F.3d 1167, 1170
(10th Cir. 2003), that “the ‘appeal out of time’ procedure offered to defendants by the [state court]
was part of the direct appeal process under Okfahlaw, and was therefore part of the ‘direct
review' process within the meiggy of § 2244(d)(1)(A) for purposes of determining when the
limitations period commenced to run”). Moreovéhe Michigan Supreme Court, in denying

petitioner’'s application for leave to appealdisated that petitioner was free to file a post-



conviction motion for relief from judgmeninder Mich. Ct. R. 6.500.Under Mich. Ct. R.
6.502(G)(1), a criminal defendant Michigan can typically fileonly one motion for relief from
judgment with regard to a criminal convictioBee Banks v. Jacksd#9 F. App’x 414, 418 (6th
Cir. 2005). Had petitioner's appeal been coeed collateral review, the Michigan Supreme
Court would not have indicatedahpetitioner could still filea post-conviction motion for relief
from judgment.

Because petitioner was given permission ke state court toilé an out-of-time
direct appeal, the Court concludes that diregtew of petitioner’s conviction expired on March
5, 2019, when the Michigan Supreme Court demietitioner leave to appeal. The one-year
limitations period commenced ninety days latee= on June 4, 2019 — when the time for seeking
a writ of certiorari expired.See Jimenes55 U.S. at 11%ee also Bronaugh v. Ohi@35 F.3d
280, 283 (6th Cir. 2000). Petitioner’s habeas application is timely because it was signed and dated
May 17, 2019, and it was filed on May 28, 2019.

B. Claim #1: Petitioner’s ineffective assistance of appelte counsel claim is moot.

Petitioner claims that he was denied thsistance of appellate counsel because his
first appellate counsel failed tile a timely appeal on his behalf. “The Sixth Amendment
guarantees a defendant the right to the effecisest@mnce of appellate counsel both on appeals of
right, see Evitts v. Luceyl69 U.S. 387, 396-97 (1985), and ontfiter discretionary appeals.
Halbert v. Michigan 545 U.S. 605, 609-10 (2005)Williams v. PalmerNo. 1:17-CV-13369,
2018 WL 3375063, at * 8 (E.D. Mich. July 11, 2018Yhe United States Supreme Court [has]
held that if a dismissal of an appeal by rightws because of the ineffectiveness of appellate
counsel, the defendant is entitledat@einstatement of his appealWilson v. Parker515 F.3d

682, 708 (6th Cir. 2008) (citingvitts 469 U.S. at 105ps amended on denial of reh’g and reh’'g
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en bang(Feb. 25, 2009). In other word€Vitts ensures that a defendant is not denied a hearing
of his appeal of right due ioeffective assistance.ld.

Petitioner’s ineffective assiance of appellate counggaim is moot because the
Michigan Court of Appeal reviewed petitioner's case undee thtandard for direct appeals.
Because the court of appeals tredtescapplication for leave to apgdeas a direcappeal, petitioner
has not established that he was prejudiced by his initial inability to file a timely appg#ieams,
2018 WL 3375063, at * 8;Jnited States v. Skelto®8 F. App’x 605, 607 (6th Cir. 2003) (rejecting
defendant’s allegations of ineffective assistante&ounsel because coulisefailure to file a
timely notice of appeal “did not prejudice [defenfjdecause he was granted an extension of time
in which to file his notice of appeal’ynited States v. Herrera-Rivera5 F.3d 491, 497 (7th Cir.
1994) (defendant suffered no prejudice from counsailgre to file timely notice of appeal when
district court permitted out-of-time appeal).edduse the Michigan Court of Appeals reviewed
petitioner’s claims as though they regaised on direct appeal, pietner is not entitled to habeas
relief on his first claim.

C. Claims #2 and #3: Petitioer's ineffective assistance of trial counsel claims
regarding the failure to challenge his arrest and the search of the apartment, the
failure to file a motion to suppress, andhe failure to request a formal lineup are
waived.

In his second claim, petitioner alleges ttietl counsel was ineffective in failing to
challenge the legality of his asteand the search of the aparttend in failing to move to
suppress evidence. In his third claim, petitioner alleges that trial counsel was ineffective in failing
to request a formal lineup for the witnesses to identify petitioner.

Petitioner’s pre-plea ineffége assistance of counsel claims were waived by his

no-contest plea. This Court has recently explained:
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An unconditional guilty plea constiies a waiver of all pre-plea non-

jurisdictional constitutional deprivationsTollett v. Hendersgn411 U.S.

258, 267, 93 S.Ct. 1602, 36 L.Ed.2d 23973). A no-contest plea also

constitutes a waiver of atbn-jurisdictional defectdJnited States v. Freed

688 F.2d 24, 25 (6th Cir. 1982Nolfenbarger387 F. Supp. 2d at 747. In

the Sixth Circuit, pre-plea claims ofeffective assistare of trial counsel

are considered non-jurisdictional defetitat are waived by a guilty or no-

contest plea.See United States v. Stig@0 F. App’x 307, 309 (6th Cir.

2001);Rice v. OlsonNo. 16-1125, 2016 WL&/7866, at *1, 2016 U.S.

App. LEXIS 13442 at *5 (6th Cir. July 15, 2016).

Clemons v. KleeNo. 17-CV-10235, 2019 WL 4281899, at *5.E Mich. Sept. 10, 2019). In
Clemons the Court denied the petitioner habeasefélon any ineffective assistance of trial
counsel claims that occurred prior to him plegdno-contest,” which included allegations that
“trial counsel was ineffective at his prelinairy examination and by failing to investigate and
interview witnesses.’Id. In the instant case, petitioner is likewise not entitled to habeas relief on
his ineffective assistance of trial counsel clanegarding the failure to challenge the arrest and
search of the apartment, the failure to file a oyoto suppress, or the faik to request a formal
lineup because they occurred prior to his pleavaeit waived when he pled no-contest. Thus,
petitioner’s second and third claims fail.

D. Claim #4: Petitioner’s no-cortest plea was voluntary.

In his fourth claim, petitioner contends that the trial judge erred in refusing to allow
him to withdraw his plea because his plea wa®luntary, as his attorney coerced him into
pleading no-contest, told petitioner that he wouldtaké the case to trial because it would be too
expensive, and misled petitionay telling him that “he had a pledfer of ten and a half years”
that petitioner’s parents thougbetitioner should accept. Pgtocket entry 1, PagelD.35].

As an initial matter, a petitioner does rfdve a federal constitutional right to

withdraw his no-contest ple&ee Hynes v. Birke&26 F. App’x 515, 521 (6th Cir. 2013). Unless

a petitioner’s guilty or no-contest plea otherwise violated a clearly-established constitutional right,
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whether to allow the withdrawal of a habeastmeier's plea is discreti@ry with the state trial
court. See Shanks v. Wolfenbarg@87 F. Supp. 2d 740, 748 (E.D. Mich. 2005) (internal citation
omitted).

A guilty or no-contest plea that is entered in state court must be made voluntarily
and intelligently.1d. at 749 (citingBoykin v. Alabama95 U.S. 238, 242 (1969)Ypoyle v. Scuit
347 F. Supp. 2d 474, 482 (E.D. Mich. 2004). “A plea isintdry if it is not nduced by threats or
misrepresentations and the defendant is madeeagf the direct congaences of the pleaMack
v. Berghuis No. 2:08-CV-13204, 2010 WL 4916720, at (8.D. Mich. Nov. 23, 2010) (citing
Brady v. United State897 U.S. 742, 755 (1970)). “The plisaintelligent and knowing where
there is nothing to indicate that the defendantdsnmpetent or otherwise not in control of his or
her mental faculties, is aware thie nature of the charges, aaddvised by competent counsel.”

Id. (citing Brady, 397 U.S. at 756). “To be valid, [a]gal ‘must be [a] knowing, intelligent act[]
done with sufficient awareness of the relevaicumstances and likely consequences.”
Carethers v. Wolfenbarge407 F. App’x 14, 16 (6th Cir. 2011) (quotiBgady, 397 U.S. at 748).

The defendant must also be aware of the maximum sentence that can be imposed for the crime for
which he is pleading guilty or no-contes#ting v. Dutton 17 F.3d 151, 154 (6th Cir. 1994).

“Federal and state courtslimiphold a state court guilfpr no-contest] plea if the
circumstances demonstrate that the defendaderstood the nature and consequences of the
charges and voluntarily chosepglead guilty [or no-contest]. Thirkield v. Pitchey199 F. Supp.
2d 637, 652 (E.D. Mich. 2002) (alterations addetilhe voluntariness of a guilty or no-contest
plea is determined in light of all rel@nt circumstances surrounding the pleRdbinson v. Burt
No. 2:16-CV-13949, 2017 WL 2832553, at *3[EMich. June 30, 2017) (citingrady, 397 U.S.

at 749).
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When a habeas petitioner challenges his plea of guilty or no-contest, the state
generally satisfies its burden byopiucing a transcript dhe state court preedings showing that
the plea was made voluntarilgarcia v. Johnsor91 F.2d 324, 326 (6th Cir. 1993). “On habeas
review, a state court’s finding that plea was valid is a factuinding that is entitled to a
presumption of correctnessMarshall v. NapelNo. 16-2723, 2017 WL 6398016, at *1 (6th Cir.
July 14, 2017) (citindrailey v. Webpb540 F.3d 393, 417 (6th Cir. 2008)). The petitioner must
overcome a “heavy burden” if the federal casrto overturn the ate court’s finding. Garcia,

991 F.2d at 328.

In the present case, the plea hearing trgptsestablishes thaietitioner pled no-
contest voluntarily, intelligently, and knowingli2etitioner was advised of the maximum sentence
for each charge he pled no-contest to, and heedaiNs right to a trial and “voluntarily waive[d]
the rights contained in [his] advioé rights form,” which he readnd signed on thaéay of his plea
hearing. Plea Tr. at 8. Petitioner indicated kieateads and understands English, and he asked no
guestions about his rights, inding what rights he was givingp by pleading no-contest. He
stated that he understood the terf the plea agreement and titsitcomplete terms were placed
on the record. Petitioner stated that he had @ehlpromised anything or threatened to plead no-
contest and that he undewod that a no-contest plea would veaany claim that his plea was the
result of undisclosed promises or threats. Pagtiandicated that it was his “own choice to plead
no contest” and that he understdbdt by doing so he was “giving up any claim that it's not your
choice to plead to this charge or to both chargésk.at 9-10. Petitioner vgaassisted by counsel,
who indicated that the full terntg the plea agreement were placedthe record and that he was

not aware of any undisclosed promises, threats, or inducements. Under these circumstances, the
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transcript clearly establishes that petitioner's plea was made voluntarily, intelligently, and
knowingly. See Shank887 F. Supp. 2d at 749.

The allegedly misleading statements petiér's attorney made petitioner do not
alter the terms of the plea agment or make the plea involant. “[W]here the court has
scrupulously followed the requirgorocedure [for taking a defendanplea], the defendant is
bound by his statements in respotwsthat court’s inquiry.”Baker v. United Stateg81 F.2d 85,

90 (6th Cir. 1986) (internal quotation omitted).A]sent extraordinary circumstances, or some
explanation of why defendant didtreveal other terms, at least @vhspecifically asked to do so
by the court, a defendant’s plea agreement cengfghe terms revead in open court.”ld. “A

trial court’s proper plea colloqugures any misunderstandingsttta defendant may have about
the consequences of a pleafack 2010 WL 4916720, at *4 (citinBamos v. Rogerd 70 F.3d
560, 565 (6th Cir. 1999), arBloyd v. Yukins99 F. App’x 699, 703 (6th Cir. 2004)). That a
petitioner may be “subsequently dissatisfied with plea or may have hoped for more lenient
treatment does not render his plea unknowing or involuntady (citing Brady, 397 U.S. at 757).

As noted, the transcript from petitioner’s plea hearing shows that the trial court’s
plea colloquy was proper and that petitioner'scoatest plea was made voluntarily. Even if
petitioner was misled by hidtarney’s statementgetitioner is bound by thierms of the plea
agreement, which were unchallenged by petitioner when they were disclosed in open court. The
prosecutor stated that pursuant to the plea agnegpetitioner’'s minimum sentence on the assault
charge would not exceed 216 months and that thiesee would be in addition to “the mandatory
consecutive” two-year sentence filve felony-firearm charge. Pléa. at 5. The judge then
informed petitioner of the maximum penalties éach charge and carefully questioned petitioner

about his rights and whether any promises or thtead been made to inchihis plea. Petitioner’s
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assertion that he was coerced or misled by cdisaeodds with his simony at the plea hearing
that he understood the plea agreement to be wdiplaced on the record, that he understood the
maximum penalties for each of the charges thatdmepleading to, that no promises or threats had
been made to him, that he was giving up amntlthat his plea was ¢hresult of undisclosed
promises or threats, and that it was his olwoi@e to plea no-contest. Because petitioner has not
shown that his plea was involungahe has not shown that tkal court erred in denying his
motion to withdraw his plea. Pettier is therefore not entitled to habeas relief on his fourth claim.
E. Petitioner's motion for the appointment of counsel shall be denied.

Petitioner has filed a motion for the appointment of counsel in which he asks that
counsel be appointed to represkim because he is indigent ancchese the issues raised in his
petition “have considerable merit and involve[] legahciples of major significance to the Federal
Court’s jurisprudence and to the laws of the United States Constitution” [docket entry 3 1 3-4].
There is no constitutional right wounsel in habeas proceedingSobas v. Burges806 F. 3d
441, 444 (6th Cir. 2002). Because petitioner’s cldank merit, the Codirshall deny petitioner’s
motion for the appointment of counse&ee Lemeshko v. Wrqrg25 F. Supp. 2d 778, 788 (E.D.
Mich. 2004).

IV. Conclusion

Before petitioner may appeal this Cosirdispositive decision, a certificate of
appealability must issueSee28 U.S.C. § 2253(c)(1)(a); Fed. Rpp P. 22(b). A certificate of
appealability may issue “only the applicant has made a substdrghowing of the denial of a
constitutional right.” 28 U.S.G 2253(c)(2). When a court rejects a habeas claim on the merits,
the substantial showing threshold is met if thitijpeer demonstrates that reasonable jurists would

find the district court’s assessment oé ttonstitutional claim debatable or wron§ee Slack v.
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McDaniel 529 U.S. 473, 484-85 (2000). “A petitiorsatisfies this standard by demonstrating
that . . . jurists could conclude the issues gmésd are adequate to deserve encouragement to
proceed further.”Miller-El v. Cockrell 537 U.S. 322, 327 (2003). In applying that standard, a
district court may not conduct allfumerits review but must limiits examination to a threshold
inquiry into the underlying merdf the petitioner’s claimsld. at 336-37. “The district court must
issue or deny a certificate of agdability when it enters a final der adverse to the applicant.”
Rules Governing § 2254 Cases, Rulda), 28 U.S.C. foll. § 2254pe also Strayhorn v. Booker
718 F. Supp. 2d 846, 875 (E.D. Mich. 2010).

For the reasons stated in this opiniore @ourt shall deny petitioner a certificate
of appealability because he has failed to madubatantial showing of the denial of a constitutional
right. See Dell v. Strayld94 F. Supp. 2d 629, 659 (E.D. Mich. 2002). However, although jurists
of reason would not debate this Court’'s resolution of petitioner’'s claims, the issues are not
frivolous; therefore, an appeal could be takegood faith and petitioner may proceed on appeal
in forma pauperis. See Foster v. Ludwick08 F. Supp. 2d 750, 765 (E.D. Mich. 2002).

Accordingly,

IT IS ORDERED that petitioner’s applicati for a writ of habeasorpus is denied.

IT IS FURTHER ORDERED that petither's motion for the appointment of

counsel [docket entry 3] is denied.
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IT IS FURTHER ORDERED that a certifi@abf appealability is denied because
petitioner has not made “a substantial showinthefdenial of a constitional right.” 28 U.S.C.

§ 2253(c)(2).

IT IS FURTHER ORDERED that petitioner gganted leave to proceed on appeal
in forma pauperis.
s/Bernard A. Friedman

Bernard A. Friedman
Senior United States District Judge

Dated: March 27, 2020
Detroit, Michigan
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