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UNITED STATES DISTRICT COURT
EASTERN DISTRICTOF MICHIGAN
SOUTHERN DIVISION

SUNAMERICA HOUSING FUND 1050,
Case No. 19-11783
Plaintiff,
SENIORU.S.DISTRICT JUDGE
V. ARTHURJ. TARNOW

PATHWAY OF PONTIAC, INC., ET AL.,

Defendants.

ORDER GRANTING PLAINTIFF 'SMOTION TO DismiSs COUNT Il OF DEFENDANT'S
COUNTERCLAIM [18]

Plaintiff, SunAmerica Housing Fund 30 (“SHF 1050”) isa limited partner
in the Pontiac ILF Limited Dividend Housy Association Limited Partnership (“the
Partnership”. Defendants, tRavay of Pontiac, Inc. Pathway”) and PV North LLC
(“PV North”) are both genefgartners in the partndmps. On November 8, 2019,
Defendants filed an Amended Answer [14] Plaintiff's Complaint [1] pleading
several counterclaims against Plainti@ount Il of those counterclaims alleges
breach of fiduciary duty. (EF No. 14, Pageld.386).

SHF-1050 moved to dismiss Countaioh Count Il on December 13, 2019,

and that motion is now fully briefedhe Court finds the motions suitable for
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determination without a hearing in accavith Local Rule 7.1(f)(2) and will grant
Plaintiff's motion and dismiss Count II.
STANDARD OF REVIEW

Plaintiffs motion to dismiss will be granted on counts where the
counterclaimants fail to state a ctaupon which relief can be granted¢o=R. Civ.
P. 12(b)(6). On such a motion, the Commiist “construe the complaint in a light
most favorable” to counterclaimants andcept all of [their] &ctual allegations as
true.” Lambert v. Hartmay517 F.3d 433, 439 (6th CR008). “Although the factual
allegations in a complaint need not be detailed, they ‘must do more than create
speculation or suspicion of a legally carable cause of action; they must show
entitlement to relief.”1d. (QuotingLULAC v. Bredeserb00 F.3d 523, 527 (6th Cir.
2007)). To survive such a motion, a count@ralant must plead factual content that
allows the Court to draw a reasonable infieesthat the defendant is liable for the
misconduct allegedshcroft v. Igbal556 U.S. 662, 678 (2009). “[W]here the well-
pleaded facts do not permit the court téemmore than the mere possibility of
misconduct, the complaint salleged—but it has notHsw[n]'—'that the pleader
is entitled to relief.”Igbal, 556 U.S. at 679 (quotingeb. R.Civ. P. 8(a)(2)).

ANALYSIS
Michigan law governs this diversity actiokee Erie Railroad Co. v.

Tompking 304 U.S. 64 (1938Himmel v. Ford Motor Co.342 F.3d 593, 598 (6th
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Cir. 2003). Plaintiff’'s motion raises the @gtion of whether a limited partner owes
a fiduciary duty to a general partner under Michigan law.

Plaintiff argues that the Michigan Rsgd Uniform Limited Partnership Act
does not entail a fiduciary duty running frdimited partners to general partners,
despite the fact that the inverse is tr{ila] general partner ot limited partnership
has the liabilities of a partner in a partnership without limited partners to persons
other than the partnership and the other partnersCHMComP. LAWS ANN. 8
449.1403. No such provision appears in tlausé as to limited partners in limited
partnerships, however. Plaintiff argues thatfiduciary duty of limited partner to a
general partner is provided for in the teections that pertain to limited partner’s
obligations: McH. Comp. LAWS ANN. 8§ 449.1303 and § 449.1502. In support of its
position, Plaintiff relies on tavunpublished cases of the Migan Court of Appeals.

Defendant does not dispute that the first cds®ys Lane supports Plaintiff's
position. The Court of Appeals that case reasoned as follows:

[A] limited partner is more like a shar@der with regard to his ownership

interest and the fellow owners die limited partnership. A limited

partner's liability for the obligations tbe partnership and other partners

Is expressly circumscribed by Miclaig's Uniform Limited Partnership

Act, which contains no language indicg that limited partners owe any

fiduciary duties to each other or to general partrg&es. MCL 449.1303 (a

limited partner can be liable for partsRip obligation if actively engaged

in the partnership's business opieras); MCL 449.1502. Accordingly,

nothing in the Uniform Limited Partnership Act compels a finding that

limited partners owe a reciprocal fidugiaduty to the gernal partner of a
limited partnershipKings Lane GP Inc v. Kingsane Ltd. Dividend Hous.
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Ass'n Ltd. P’shipNo. 338967, 2018 WL 6331334t *9 (Mich. Ct. App.
Dec. 4, 2018).

Rather than attempt to distinguikimgs Lane Defendants simply argue that
it was incorrectly decided and should besrdgarded. The Cauis not convinced.
“A federal court must accord the same pdeodial value to a state-court decision as
it would be accorded by that state’s courtakeland Reg’l Health Sys. v. Walgreens
Health Initiatives, InG.604 F. Supp. 2d 983, 989 (/ Mich. 2009). Unpublished
opinions by the Michigan Court of Appease not binding on panels of that Court
and they are therefore not binding on this Court. That being said, such decisions may

be persuasive on fedéourts, especially given federal courts’ “sensitivity to state
law in deciding diversity casesRepublic-Franklin Ins. Co. v. Boss&9 F.3d 835
(6th Cir. 1996). Plaintiff's second cag®nson Assocs., Inc. v. Bodytechniques, Inc.
No. 228852, 2002 WL 1308350 (Mich. Ct. Agjune 11, 2002), was decided on an
unhelpful procedural postusnd will be disregardel.

Defendants, however, off@o case-law in support difieir position. Rather,

they argue that the fiduciary duty requrents of Michigan’s Uniform Partnership

! The panel ilBensonfound that the jury instruains were not necessary because
“while the first proposed special instrigt expressed that a limited partner could
become liable for partnerghobligations if he activelgngaged in the partnership's
business operations, the instant casengdidinvolve any question of [“the limited
partner’s] liability for an obligaon of the limited partnershipBenson Assocs., Inc.
2002 WL 1308350 at *8. Defendant accuratelhserved that the appellate court’s
decision was limited to what jury institions the evidence would support.
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Act are applicable to limited partnersarimited partnership because the Michigan
Revised Uniform Limited Partnership Act caits a provision that provides that “in
any case not provided for in this act, the provisions of the Uniform Partnership
Act...govern.” McH. Comp. LAWS ANN. 8§ 449.2106. Section 21 of the Uniform
Partnership Act, they observe, provideattpartners owe fiduciary duties to other
partners. NcH. ComP. LAWS ANN. 8§ 449.21.

Defendants’ interpretation of theasite is unreasonable. The Michigan
Revised Uniform Limited Partnership A&t not silent on the liabilities of limited
partners. At least twice, in § 449.1388d § 449.1502, the Act specifies the duties
and responsibilities of limited partnerBecause the fiduciary duties the Act
explicitly provides for gemal partners in 8 449.14080 not appear in these
provisions, the Act is clear that limitgohrtners do not owe fiduciary duties to
general partners. This is consistent with tble of limited parters in Michigan. The
Michigan Supreme Court has opined oe tthe significant similarities between
stockholders and limited partnergddaffe v. Harris 109 Mich. App. 786, 793, 312
N.W.2d 381, 386 (Mich. 1981). Shareholdels not owe fiduciary duties to the
corporations in which they own shardsis was the same rationale as Kiegs

Lanecourt.
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CONCLUSION
Defendants’ position would importritical sections of the Uniform
Partnership Act to Michigan’s Revised ifborm Limited Partnership Act. The Court
declines to do what no Michigan appéd court has donend use a gap-filling
provision to radically expand the liability of limited partners under Michigan law.
Accordingly,
IS ORDERED that Plaintiff's Motion to Dismiss Count Il of Defendants’

Counterclaim [18] iSRANTED.

SO ORDERED.
s/Arthur J. Tarnow
Arthur J. Tarnow
Dated: May 9, 2020 Senibmited States District Judge
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