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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

JAMES R. MCCLELLAN,
Plaintiff, Case No. 2:19-cv-11970-LIM-DRG
Honorable Laurie J. Michelson

V.

COMMISSIONER OF SOCIAL
SECURITY,

Defendant.

OPINION AND ORDER ACCEPTING REPO RT AND RECOMMENDATION [17],
GRANTING DEFENDANT’'S MOTION FOR SUMMARY JUDGMENT [15], AND
DENYING PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT [13]

James McClellan suffers from a number of treabnditions, some related to his military
service. McClellan believes that his health ctinds prevent him from waing a full-time job on
a sustained basis. So0,4014, at age 42, he applied for disabibgnefits from th&ocial Security
Administration. The Commissioner of Socialkc8dty denied McClellan’s application.

McClellan then appealed to federal couktter consideration, this Court remanded the
case for further administrative proceedingdthough the Court primarily found that the
administrative law judge had not adequately aix@d her decision to discount an opinion from a
treating doctor, the Court alsound that the ALJ did not adequately justify the rejection of a
disability rating by the U.S. Department of Vietes Affairs. The VA had given McClellan a 100%
disability rating.

On remand, a different adminiative law judge was assigneMcClellan’s case and new
evidence was introduced. But the end result was the same: the Commissioner of Social Security

again denied McClellan’s application.
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So McClellan again appeals the Commissiond€sision. All pretrial matters have been
referred to Magistrate Judge Wa R. Grand. He recommendbat this Court affirm the
Commissioner’s determination that McClellan is disabled under the Social Security Act. While
the Court believes that, like thedi ALJ, the second ALJ could have done a better job in assessing
the VA'’s disability rating, ultimately, the Courltimately finds no reversible error. So the Court
will accept Magistrate Judge &rd’s recommendation to affirm the Commissioner’s disability
determination.

l.
A.

McClellan’s medical record is extensive—asming well over 1,000 pageGiven that two
ALJ's have detailed McClelfds medical history (to say nothing of two reports and
recommendations also summarizing McClellan'slioa information), thisCourt provides only a
sketch of McCldhn’s conditions.

McClellan suffers from a number of physicadtth conditions. He has had lumbar-spine
issues since aehst 2013. (PagelD.1028NlcClellan was prescribegiain medications, physical
therapy, and epidural injectie for his lumbar-spine issu€PagelD.549, 1028.) In April 2017, an
MRI showed a “large disc herniation at-8” (PagelD.1409), and in June 2017, McClellan
underwent an L5 laminectomy and an L5-Léedi®wmy (PagelD.1340). According to McClellan,
the surgery did not resolve the issues, andtileuses a cane or \ker. (PagelD.1139, 1141.)
McClellan has also been pres@&tbseveral medications for migraines, and he was also prescribed

sunglass to wear indoors for his migesn(PagelD.1338, 1378, 1439, 1786-1787.) According to

1 Unless indicated otherwise, all recoiitations are to ECF &l 10, the administrative
record.



McClellan, he still experiences graines four times a week; tieesequire him tdie down in a
dark and quiet room. (PagelD.1131-1134.) McCtediso has sleep apnand mild COPD.See
PagelD.1103.)

McClellan also suffers from a number of martealth conditions. He has been diagnosed
with post-traumatic stress disorder, anxiety, and depression. (PagelD.451, 22462247, 2282—
2283.) McClellan’s mental-health conditions haeem treated with numerous medications as well
as therapy. (PagelD.2027, 2048.) Some cognitive tegesreaealed that McClellan is moderately
impaired in phonemic verbal flaey and severely impaired isemantic verbal fluency.
(PagelD.1050.) At the hearing bedathe ALJ, McClellan stateddhhe would forget 15-minute
conversations right after having them (PagelD.11819Clellan’s wife tesfied that “[flamily
members . . . remind him to eat,..remind him to go to the batlmm, to shower, just to do daily
tasks” (PagelD.1151). McClellan éris wife also testified abohis angry outbursts, including
in public. (PagelD.1138-1140.)

For his physical- and mental-health conditioMgClellan has been regularly prescribed
over 20 medications at one time. (PagelD.1321-1324, 1857, 2048, 2246—-2247.)

B.

Due to his physical- and mental-health conditions, McClellan believed he was unable to
work a full-time job on a sustained basis. SoMiarch 2014, he applied for disability insurance
benefits from the Social SectyriAdministration.(PagelD.43.)

An administrative law judge &ng on behalf of the Comns®ner of Social Security
determined that McClellan was not “disabled” aattterm is used in the Social Security Act.
(PagelD.60.) In reaching that detenation, the ALJ relied heavilyn a fraud-investigation report.

According to the ALJ: “a fraud investigatiaeport dated January 29, 2015 showed that Mr.



McClellan was able to drive four to five timper day, attend a high school football game in cold
weather, travel long distances, go out to dinner fridmds and family, gamble at multiple casinos,
pay attention to detail, andlfow instructions.” (PagelD.48.)

In 2016, McClellan appealed thattdiamination to federal courgee McClellan v. Comm’r
of Soc. SecNo. 16-10593 (E.D. Mich. filed Feb. 18, 2018he case was assigned to Magistrate
Judge David R. Grand for a report and recomaadion and to the undersigned for disposition.
Magistrate Judge Grand recommended tiatcase be remanded for two reasons.

For one, Magistrate Judge Grand found thatAhJ erred in assigning “little weight” to
the opinions from two of MClellan’s treating sourceSee McClellan v. Comm’r of Soc. Séo.
16-10593, slip R. & R. at 9-20 (E.D. Mich. Dek6, 2016). McClellan’s &ating neurologist,
Hisanori Hasegawa, had opined tihvtClellan was “clinically disabled” as a result of a TBI,
intractable headacheand other conditiondd. at 10. And McClellan’dreating psychologist,
Thomas Zatolokin, and treating therapist, RebePorta, had opined that McClellan’s mental
abilities were markedly limitedhcluding his ability to understarahd remember even very simple
instructions.ld. at 10-11. Having reviewed the recoedidence in some detail, including
assessments by three other medeaderts, Magistrate Judge dad concluded that “the ALJ’s
decision to give ‘littt weight’ to the opinion®f Dr. Hasegawa anBr. Zatolokin [was] not
supported by substantial evidenc8€e idat 20. Further, while not his primary recommendation,
Magistrate Judge Grand found thiae ALJ did not adequately hain why the treating-source
opinions were given little weight, and thus, violated the proceds@éct of the treating-source
rule.See idat 12 n.4.

Magistrate Judge Grand alsound that the ALJ had not\g@n due consideration to a

disability rating by the U.S. Depanent of Veterans AffairsSee McClellanslip R. & R. at 20—



22. The VA had determined that McClellandisability rating was 100%. (PagelD.425.)
(McClellan thus receives full disability benefftem the VA.) But the ALJ had assigned the VA
opinion “little weight” because, according to the Al‘the record [did] not support a finding of
disabled.” (PagelD.54.) According to Magiate Judge Grand, that was conclusMgClellan,

slip R. & R. at 22. Further, because the two ingasource opinions should not have been assigned
“little weight,” Magistrate Judg Grand could not find that subatial evidence supported the
ALJ’s statement that “the record [dlidot support a finding of disabledd.

The Commissioner objected to Magistratelde Grand’s recommerntitan, and this Court
sustained-in-part those objectioBge generally McClellan v. Comm’r of Soc. S€o. 16-10593,
2017 WL 1173772 (E.D. Mich. Mar. 30, 2017). To owadify a bit, this Court found that Dr.
Hasegawa had relied heavily on McClellan’s sefferted symptoms and offered little more than
a bottom-line finding of “disabled,” which isdetermination reserved to the CommissioSae
id. at *3. As for the Porta-Zatolokin opinion, Wtas “unclear” to thisCourt “what objective
evidence Porta and Dr. Zatolokin relied on tadfithat McClellan had very severe functional
limitations.” Id. at *4. For these and other reasong @ourt did not adopMagistrate Judge
Grand’s recommendation to find that the ALJ reversibly erred in assigning the treating-source
opinions “little weight.”Id. at *6. But the Court did accept the §strate Judge’s finding that the
ALJ did not adequately explainhy she assigned Dr. Hasegawa’snig “little weight” and thus
violated the explanatory-requirenteof the treating-source rulig. at *6. And although this Court
did not expressly find that the ALJ did noteagiately explain why she assigned the Porta-
Zatolokin opinion “littleweight,” it did note thathe ALJ's explanationauld have been better.
For instance, Dr. Adrienne Welsad found that McClellan had “sene” limitations in semantic

verbal fluency and certain processing-speed tasks (PagelD.1049-1050), and yet the ALJ did not



say why those findings by DWest were not supportof the Porta-Zatokin opinion, 2017 WL
1173772, at *8.

The Court also agreed with Magistrate Ju@gand that the ALJ had failed to adequately
explain why she rejected the disability ratimgthe VA. This Court explained, “The VA provided
that if McClellan’s cognitive deficiencies werdaly attributable to i PTSD and depression, he
would have received a 70% disability rating. Ait@ppears, the primary bia for this rating was
Dr. Richard Coder’s assessmer¥itClellan, 2017 WL 1173772 at *8. The Court continued,
“Likely because Dr. Coder’'s assessment wasstrittly an opinion (it provided no functional
limitations), the ALJ did not say whether sfaund his assessment credible. But without a
determination by the ALJ that Dr. Coder’s assesgemeas not credible or uninformative, it is not
immediately apparent why the ALJ rejectec tiA’s disability rathg based on that very
assessmentld.

Thus, this Court remanded the case forheirtadministrative proceedings. “On remand,
the ALJ should further explain why Dr. Hasegawagsnion and the VA’s disability rating were
effectively rejected,the Court orderedMcClellan, 2017 WL 1173772, at *8. “In doing so, the
ALJ may, but is not required to, assign greategteto Dr. Hasegawa’'spinion or Porta and Dr.
Zatolokin’s opinion for the reasons settfoin the Magistrate Judge’s opiniord.

C.

So the case returned to the Social Secéministration. A new All was assigned to the
case, years of new medical evidence was ati#te record, and netgstimony from McClellan
and his wife was takenSéePagelD.1088, PagelD.1117-1119.) Stillimsothings remained the
same. The second ALJ to consider McClellan’slalgg application also relied significantly on

the fraud investigation and expressed came@ver McClellan’s vacity. (PagelD.1101, 1105.)



And like the first ALJ, the second ALJ assigneittld weight” to each of Dr. Hasegawa'’s opinion,
Porta and Dr. Zatolokin’s opinion, and th&’s 100% disability rating. (PagelD.1105-1106.)
And, in the end, the result walse same: the ALJ found that Kellan was not disabled for
purposes of obtainingocial security benefits. (PagelD.1112.)

In 2019, McClellan again appealtxfederal court. He madkree arguments: the ALJ did
not properly assess DHasegawa’s opinion, the ALJ did natoperly assess thHeorta-Zatolokin
opinion, and the ALJ did not propegsess the VA'’s disability ratings¢eECF No. 13.)

The case was again assigned to Magisthatigje Grand for a regaand recommendation
and this Court for disposition. In Magistratedge Grand’s view, the ALJ “provided a reasoned
explanation as to why ¢hSSA rejected Dr. Hasegawa’s opiniangd that explarteon is supported
by substantial evidence” (ECF No. 17, PagelD.248® ALJ “properly considered the opinions
and restrictions of Dr. Zatolokin drSocial Worker/Therapist Portatl( at PagelD.2488), and the
ALJ “provided a reasoned explanat@asto why he gave little weighd the VA'’s disability rating,
and that explanation is supped by substantial evidencati(at PagelD.2486). Thus, Magistrate
Judge Grand recommends that this Court affrenCommissioner’s finding that McClellan is not
disabled. (ECF No. 17, PagelD.2492.)

McClellan now objects. (ECF No. 19.) McQ#i no longer argues that the ALJ erred in
assigning Dr. Hasegawa’'s opinion or the Refatolokin opinion “litte weight.” Instead,
McClellan homes in on the ALJ’s assignment af MA’s disability rating“little weight.” In
McClellan’s view, the ALJ did not adequategxplain why the VA's disability rating was
discounted and did not comply with thio@t's prior order regarding the VA's ratingSd€e

generallyECF No. 13.)



I.

When, as here, a party objettsa Magistrate Judge’spert and recommendation, the
Court must review thessue raised by the objectide novo See28 U.S.C. 8§ 636(b)(1); Fed. R.
Civ. P. 72(b)(3). The Court has no olalitpn to review urobjected-to issuesarrison v. Equifax
Info. Servs., LLCNo. 10-13990, 2012 WL 1278044, at *1 (E.D. Mich. Apr. 16, 204&¢ also
Howard v. Sec’y of Health & Human Sen&32 F.2d 505, 508 (6th Cir. 1991).

So in this case, de novo review means thast Court decides anew whether substantial
evidence supports the ALJ’'s deicin to assign the VA’s disalii rating “little weight” and
whether the ALJ adequatedkplained that assessme8te Longworth v. Comm’r of Soc. $Sec.
402 F.3d 591, 595 (6th Cir. 2005) (“This Court maféitm the Commissioner’s conclusions absent
a determination that the Commissioner has faileapfay the correct legal standards or has made
findings of fact unsupported by substantial evide in the record.” rfternal quotation marks
omitted)).

.

Although the Court ultimatg concludes that theris no reversible errpthe Court agrees
with much of what McClellan has to say abthé ALJ's assessment otVA'’s disability rating.

To start, although the ALJ highlighted a numbkdifferences between the standards that
the VA and the SSA use to assess disabithg, ALJ did not explairhow those differences
mattered in McClellan’s case. For examples #iJ stated, “Veteran Disability Compensation
benefits are afforded to veterans to compertsat® for service connected injuries and ilinesses,
whereas the Agency considersmédically determinable impairents.” (PagelD.1104.) That may
well be an accurate statementhe law. But why does it ntt@r here? If the SSA consider®re

impairments than the VA, that wouldvia disability, not cut against it.



The ALJ’s reference to McClellan’s physicalnciition also is not a basis for rejecting the
VA'’s disability rating. In assessing the VA’s magj, the ALJ reasoned that McClellan’s physical
condition did not become sevanmatil 2017 (well after the VA's ratig), and because, after surgery,
McClellan’s lumbar-spine conditions improved. (PagelD.1105.) But the VA’'s 100% disability
rating was not based on McClellan’s lumbpme problems. Instead, the VA based its 100%
disability rating on McClellan’®TSD and TBI. (PagelD.401, 404.)

The Court also agrees with McClellan thaé ALJ did not addresall of the specific
records that this Court flagged as poss#lpporting the VA's rating. For instance, the VA’s
rating is based in part on the dieal assessment conducted by Ridhiaoder, Ph.D. In this Court’s
prior opinion, the Court stated fthout a determination by the AlLthat Dr. Coder’s assessment
was not credible or uninformative, it is not imdretely apparent why the ALJ rejected the VA’s
disability rating based otinat very assessmeniMcClellan 2017 WL 1173772, at *8(et, in his
narrative, the ALJ nowhere mentions Dr. Coder.

So, as McClellan argues in his objectiong &LJ's treatment of the VA rating leaves
much to be desired. That saile Court believes that the ALJ did not commit reversible error in
assessing the VA's rating.

As an initial matter, to refct the VA's determination, th&lLJ’s burden was modest. True,
several federal appellate courts have said thé& disability rating is entitled to “great weight”
in a social security benefits determinati&ee McCartey v. Massana#98 F.3d 1072, 1076 (9th
Cir. 2002). But the Court is not aveaof any Sixth Circuit authority dwlding. In thisCircuit, the
ALJ only needed to “consider” the VA rating, assign it a weight, andagivexplanation for the
weight assignedKessans v. Comm’r of Soc. S&®8 F. App’x 531, 535 (6th Cir. 2019pseph

v. Comm’r of Soc. Sec41 F. App’x 306, 310 (6th Cir. 2018)aRiccia v. Comm’r of Soc. Sec.



549 F. App’x 377, 387-88 (6th Cir. 2013). And theualsstandard of regiv is substantial
evidenceLongworth 402 F.3d at 595. Couplingehwo points of law meanthat so long as the
weight an ALJ assigns to a VA rating is sugpdrby substantial evidea, and the reason for
assigning that weight is supported by substhmtvédence, a reviewing court has no basis to
reverse.

And that is the case here.

Aside from discussing McClellan’s physical condition, the ALJ provided several reasons
for assigning the VA's rating “litd weight.” The ALJ stated, “As discussed in detail above, the
claimant’s medical finadigs do not support tHevel of severityhe claims, as there are significant
concerns within the medical record of the vesaof the claimant’s allegations. These concerns
are highlighted by the previous frdinvestigation, as Mleas numerous incoigencies since that
investigation, as noted above.adelD.1005 (citation ontid).) “[A]s noted hove” refers in part
to the following portion of the ALJ’s narrativéThe claimant was fuhter noted [in the fraud-
investigation report] to be able to go out to &atestaurants with friends and family, run errands,
visit a water park, and gamble drgently at casinos, all activitieswere not commensurate with
an individual with the significariimitations [in] concentration, nmeory and social functioning to
which the claimant attests.” §8elD.1101.) Also “above” in his native, the ALJ stated that
McClellan did well in his group #rapy sessions: “The claimantsvaoted to engage in activities
in public often, such as walking around the maBiting a museum, angbing out to restaurants
to eat. Through the VA, the claimant additionally was noted to be taking a golf skills class . . ..
The claimant was commented to dpenerally attentive during hisetapy sessions, both with the
group and individual meetings with his social worker, with his mental health symptoms concluded

to be improving and lessenindPagelD.1102 (citations omitted).)
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All of these statements asapported by substantial evidenés.the ALJ stated, the fraud-
investigation report recites evidamof McClellan socializing with friends and family and taking
a trip to Traverse City. (PagelD.900.) And the frammkstigation report alsstates that McClellan
was able to follow spoken instiions to locate atem in Home Depot (PagelD.901), that he
regularly went to the store (PagelD.903), thatwent to casinos anplayed table games like
blackjack (PagelD.900, 903), that tnas able to redlaa conversation fnm three weeks prior
(PagelD.900). Arguably, as the ALJ found, themctivities are “not commensurate with an
individual with the significantimitations [in] concentrationmemory and social functioning.”
(PagelD.1101.) So that statemensugpported by subsitial evidence.

Substantial evidence also supports theJALcredibility finding.In a function report
submitted to the SSA, McClellan stated thatwes “unable to focusnd follow directions”
(PagelD.257), that his family members needed to do the shoppinghat he could not follow
spoken instructions (PagelD.260), and that he used a cane and walker (PagelD.261). Yet, in
addition to the findings in th fraud-investigation report aldy recounted (that McClellan
shopped and could follow spoken directions), theorealso states that McClellan was seen
“walk[ing] with a brisk pace” into a store “with no limp and no walking aid” and that the
investigator never saw McClah walk abnormally. (PagelB01l.) So substantial evidence
supports the ALJ statement thalbéte are significant concerns witlthe medical record of the
veracity of the claimat’s allegations.”

The ALJ’s remarks about group therapy alsal fsubstantial evidentiary support. Records
reflect that during VA outings agroup therapy sessions, McClellavas able t@o to the mall,
buy a gift for his wife, and order his own foagh to an air museum, d& over the aircraft, and

ride a flight simulator; participate in a fewlfekills classes; and pal in a pool tournament.
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(PagelD.1530-1532, 1564.) McClellan was also abldap a board game for about 60 minutes;
he was able to learn the rules of the game, lédeurns with minimatues, and discuss logical
moves with his teammates. (PagelD.1731.)

To sum up so far, the ALJ reasoned thatQlétlan had some ability to concentrate,
remember, and socialize and that McClellanggesated his limitations. And, as just discussed,
there is substantial evident®esupport those findings.

So the only remaining question is whetherde substantially-supged findings explain
why the ALJ rejected the VA's rating. On thisipip the ALJ’s narrative is admittedly weak. The
ALJ never expressly says why McClellan’s v@ty and his limited (but non-zero) capacity to
concentrate, remember, and socialize jysigsigning the VA'’s iting “little weight.”

But this missing half step can be inferrede ™A gave McClellan a 100% disability rating
based on his PTSD and TBI. (PagelD.401, 404, 425.) But the ALJ thought that McClellan’s
activities during the frad investigation “were not commenswawith an individual with the
significant limitations [in] concemation, memory and social futi@ning to which the claimant
attests.” So, apparently, the ALJ did not beliea®the VA did, that McClellan’s PTSD and TBI
justified a finding of complete disability.eSond, it was Dr. Coderhwo assessed McClellan’s
PTSD for the VA and it was Dr. Karl Goler whgsessed McClellan’s TBI for the VA. While both
medical experts did perform cognitive testing of McClellsegePagelD.460, 797), some of these
tests were based on McClellan’s self-assessraeaAmerican Psychological AssociatioBeck
Depression Inventory (BDhhttps://perma.cc/3FHW-Q4LL (“Teh Beck Depressn Inventory
(BDI) is a 21-item, self-ngort rating inventory[.]"); VA.govPCL, https://perma.cc/68KG-3SK7
(“The PCL is a self-report measure[.]”). And asidem the tests, it i@pparent that both Dr.

Coder’s and Dr. Goler's assessments werdlypdased on McClella's self-reporting. For
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instance, Dr. Goler rated McClellan’s social migtion the lowest on a four-point scale because
“[h]e wants to be left alongyeople piss him off.” (PagelD.783Dr. Goler rated McClellan’s
visual-spatial orientation the lowest possible lsea‘[h]e gets lost often.” (PagelD.794.) Given
that Dr. Coder’s and Dr. Goler&ssessment were in part basedvicClellan’s self-reporting, and
that the ALJ questioned the “veracity of tblaimant’'s allegations” (PagelD.1105), it can be
inferred that another reason the ALJ rejected\tA\’s rating was that MClellan gave Dr. Coder
and Dr. Goler an inaccurate picture of mental-health and cognitive limitations.

In sum, the Court does not believe the Altd&atment of the VA’sating was a paradigm
of legal analysis. But it did ndtave to be. Instead, the ALJ neddonly to prouie a reasonable
explanation—i.e., one supportdy substantial evidence—fassigning the VA rating “little
weight.” The ALJ did so. So this Court must affirm.

V.

For the reasons given, the Court ACCEPIR® recommendation of Magistrate Judge
Grand (ECF No. 17), GRANTS the Commissionen@tion for summary judgment (ECF No. 15),
DENIES McClellan’s motion fosummary judgment (EF No. 13), and AFFIRMS the disability
determination of the Commissioner.

SO ORDERED.

Dated: October 21, 2020

s/Laurie]. Michelson

LAURIE J. MICHELSON
UNITED STATESDISTRICT JUDGE
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