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UNITED STATES DISTRICT COURT
EASTERN DISTRICTOF MICHIGAN
SOUTHERN DIVISION

HILERY NOEL MAISON,
Petitioner, CaseNo. 2:19-CV-12046
V. WNITED STATES DISTRICT COURT JUDGE
GERSHWINA. DRAIN

SHAWN BREWER,

Respondent.
/

OPINION AND ORDER DENYING THE PETITION FOR A WRIT OF
HABEAS CORPUS; AND DECLINING TO ISSUE A CERTIFICATE OF
APPEALABILITY ORLEAVE TO APPEAL IN FORMA PAUPERIS

. INTRODUCTION
Hilery Noel Maison (“Petitioner”), @nfined at the Huron Valley Women'’s
Correctional Facility in Yp#anti, Michigan, filed apro sepetition for a writ of
habeas corpus pursuant to 28 U.S.C. § 2Z5@F No. 1. Petitioner challenges her
convictions for first-degree felony murdédich. Comp. Laws 8§ 750.316(1)(b), two
counts of torture, Mich. Comp. Laws 8 788, and two counts of first-degree child
abuse, Mich. ComplLaws § 750.136b(2).Id. For the reasons that follow, the
petition for a writ of habeas corpusD&NIED WITH PREJUDICE.
II. BACKGROUND
Petitioner and her husband were conviditbwing a jury trial in the St.

Clair County Circuit Court. The Court tiges verbatim the rel@nt facts regarding
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Petitioner’'s conviction from the Michiga@ourt of Appeals’ opinion, which are
presumed correct on habeas revipwsuant to 28 U.S.C. § 2254(e)(%ke e.q.
Wagner v. Smithb81 F.3d 410, 413 (6th Cir. 2009):
Defendants, husband amdfe, were charged ih and convicted of
torture, first-degree child abuseydafelony-murder with respect to the
husband’s five-year-old daughtétom a prior relationship and of
torture and first-degree child abusih respect to the husband’s three-
year-old daughter from a prior relatitms. Essentially, both girls were
deprived of food, wir and medical attéion, and suffered from
malnutrition and dehydration which, tihe five-year old’s case, also led
to severe pneumonia and caused hattde Two other children in the
household, the wife’s 10—yeard-old (sic) son from a prior relationship,

and the parties’ eighteen-month-aitild together, were healthy and
unharmed.

People v. MaisonNo. 332162, 2017 WL 5162310, at @iflich. Ct. App. Nov. 7,
2017).

Petitioner’s conviction was affirmedld.; leave den501 Mich. 1062, 910
N.W.2d 275 (2018). Petitioner then filedpetition for a writ of habeas corpus,
which was held in abeyance becag®ntained an unexhausted claiBee Maison
v. Brewer No. 2:19-CV-10057, 2019 WL 2433508.D. Mich. June 11, 2019).

In July 2019, Petitioner filed the presdrabeas petition, in which she deleted
the unexhausted claim. Petitioner seekei of habeas corpus on the following
grounds:

l. Defendant’s constitutional right tdue process of law, U.S.

CoNsT. amend. XIV; ONST. 1963, art. I, 8 17 was violated when
the evidence of the two counts of 1st degree child abuse
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regarding MM5 and MM3Bwas legally insufficient to convict her
of that offense at trial and the trial court abused its discretion
when it denied the motion for a directed verdict.

Il. Defendant was denied the @ftive assistance of counsel
guaranteed by the federal asi@te constitutions (U.S.dBIST.,
AM VI; CoNsT. 1963, art. |, § 2) where trial counsel failed to call
the 10-year old sibling who lived in the home and reported to
police that nothing was amiss, failed to investigate or cross
examine the experts as to MM3igalth issues that could have
been caused by lead poisonifgled to impeak Dr. Spitz on
what MM5’s weight would haveden if she hadn’t been severely
dehydrated at her time of deathe to pneumonia, and failed to
move for a Daubert hearing to determine the appropriate
methodology to determine asvation and how dehydration
affects that analysis.

[Il. STANDARD OF REVIEW

28 U.S.C. § 2254(d), as amended by Antiterrorism and Effective Death
Penalty Act of 1996 (“AEDPA, imposes the following standard of review for
habeas cases:

An application for a writ of habeaorpus on behalf of a person in

custody pursuant to the judgmentaoBtate court shall not be granted

with respect to any claim that wasljudicated on the merits in State

court proceedings unless tadjudication of the claim—

(1) resulted in a decision that was contrary to, or
involved an unreasonable application of, clearly

established Federal law, as determined by the
Supreme Court of the United States; or

1 Because the victims were minors at theetiof the offense, the Court will refer to
them by their initials and age gnto preserve their privacySeeFed. R. Civ. P.
5.2(a).
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(2) resulted in a decision that was based on an
unreasonable determination of the facts in light of
the evidence presentedthe State court
proceeding.

28 U.S.C. § 2254(d).

A decision of a state court is “contray’ clearly establised federal law if
the state court arrives at a conclusion ofipds that reached by the Supreme Court
on a question of law, or if the state cadetides a case differently than the Supreme
Court has on a set of materiaihdistinguishable factsWilliams v. Tayloy529 U.S.
362, 405-06 (2000). Anuhreasonable application” occurs when “a state-court
decision unreasonably applies the law dfe[tSupreme Court] to the facts of a
prisoner’s case.’ld. at 409. A federal habeas court may not “issue the writ simply
because that court concludests independent judgmentatithe relevant state-court
decision applied clearly established feeddaw erroneouslyr incorrectly.” 1d. at
411. “[A] state court’'s determination that claim lacks merit precludes federal
habeas relief so long as ‘fairminded jusisbuld disagree’ on the correctness of the
state court’'s decision.”Harrington v. Richter 562 U.S. 86, 101 (2011) (citing
Yarborough v. Alvarado541 U.S. 652, 664 (2004)). Tabtain habeas relief in
federal court, a state prisonsrrequired to show thatehstate court’s rejection of
his or her claim “was so lacking in gtification that there was an error well

understood and comprehended in existing law beyond any possibility for fairminded

disagreement.”ld. at 103. A habeas petitioner shoulddenied relief as long as it

4
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is within the “realm of posbility” that fairminded jurists could find the state court
decision to be reasonabl8&ee Woods v. Ethertoh36 S. Ct. 1149, 1152 (2016).
V. ANALYSIS

A. Claim # 1. Sufficiency of evidence claim

Petitioner first argues that there wasufficient evidence to support her
conviction of felony murder, two counts fifst-degree child abuse, and two counts
of torture in the death of her 5-year-atép-daughter, MM5, and the near death of
3-year-old MM3. Petitioner argues thaiotl and water were not withheld from
either child and that the expert meditedtimony could not scientifically establish
that either child was “malnourished.” EQNo. 1, PagelD.8-16.Petitioner also
claims that there was no evidence to stsbw intended to harm either chiltl. at
PagelD.18-19.

The Supreme Court has indicated ttiae Due Process Clause protects the
accused against conviction except upon plmyond a reasonable doubt of every
fact necessary to constitute thame with which he is chargedth Re Winship397
U.S. 358, 364 (1970). But the crucial queston review of the sufficiency of the
evidence to support a criminal convicti®) “whether the record evidence could
reasonably support a finding of guilt beyond a reasonable doukackson v.
Virginia, 443 U.S. 307, 318 (1979). This inquoiges not require a court to “ask

itself whetherit believes that the @lence at the trial established guilt beyond a
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reasonable doubt.” Instead, the relevant question is whether, after viewing the
evidence in the light mostyarable to the prosecutioanyrational trier of fact could

have found the essential elementshad crime beyond a reasonable doulal. at
318-19 (internal citation and footnote omitted) (emphasis in the original).

When addressing a sufficiency ofi@éence challenge, the reviewing court
must give circumstantial evidence the@me weight as direct evidencBee United
States v. Farley2 F.3d 645, 650 (6th Cir. 1993)Circumstantial evidence alone is
sufficient to sustain a conviction arglich evidence need not remove every
reasonable hypothesis except that of guilifiited States v. Kelley#61 F.3d 817,
825 (6th Cir. 2006) (internal quotation omittesge also Saxton v. Shedid7 F.3d
597, 606 (6th Cir. 2008) (“A conviction mae sustained based on nothing more
than circumstantial evidence.”). Moreovgc]ircumstantial evidence is not only
sufficient, but may also be more certasatisfying and persuasive than direct
evidence.” Desert Palace, Inc. v. Cost&39 U.S. 90, 100 (2003) (quotimpgers
v. Missouri Pacific R. C9.352 U.S. 500, 508 n.17 (1957¥ee also Holland v.
United States348 U.S. 121, 140 (1954) (circumstantial evidence is “intrinsically no
different from testimonial evidence,’nd “[i]f the jury is convinced beyond a
reasonable doubt, we can require no more”).

A federal habeas court maot overturn a state court decision that rejects a

sufficiency of the evidenceaiim simply because the fedecaurt disagrees with the
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state court’s adjudication of that claininstead, a federal aot may grant habeas
relief only if the state court decision wass objectively unreasonable application of
theJacksorstandard.See Cavazos v. Smigg5 U.S. 1, 2 (2011). “Because rational
people can sometimes disagree, the inevitatsequence of this settled law is that
judges will sometimes encounter convictidhat they believe to be mistaken, but
that they must nonetheless upholtt! For a federal habeasurt reviewing a state
court conviction, ‘he only question undelacksonis whether that finding was so
insupportable as to fall below thtreshold of bare rationality.” Coleman v.
Johnson566 U.S. 650, 656 (2012). A state dmudetermination that the evidence
does not fall below that threshold is entitk® “considerableleference under [the]
AEDPA.” Id.

Under Michigan law, the elementsfoft-degree felony murder are:

(1) the killing of a human being;

(2) with an intent to kill, to do gat bodily harm, or to create a high

risk of death or great bodily harwith knowledge that death or great

bodily harm is the probable result (i.e., malice);

(3) while committing, attempting to commit, or assisting in the

commission of one of the felonies enumerated in the felony
murder statute.

Matthews v. v. Abramajty819 F.3d 780, 789 (6th Cir. 2003) (citingReople v.
Carines 597 N.W.2d 130, 136 (Mich. 1999))The MichiganSupreme Court

indicated that: “[A] jury can properly far malice from evidence that a defendant
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set in motion a force likely to caa death or great bodily harmPeople v. Aaron
299 N.W.2d 304, 327 (Mich. 1980).

First-degree child abuse and torture &oth considered predicate felonies
under Michigan’s felony murder statut€ee Galvan v. Stewai®05 F. App’'x 392,
398 (6th Cir. 2017). “A person is guilty ahild abuse in the first-degree if the
person knowingly or intentiotig causes serious physical grious mental harm to
a child.” Mich. Comp Laws 8§ 750.136b(2). First-geee child abuse is a specific
intent crime. Galvan,705 F. App’x at 398 (citing?eople v. Maynor683 N.W.2d
565 (Mich. Ct. App. 2004))Physical harm is defined under Michigan’s child abuse
statute as “any physical injury to a chilétlseriously impairs the child’s health or
physical well-being, including, but not lited to, brain damage, a skull or bone
fracture, subdural hemorrhage or hematodialocation, sprain, internal injury,
poisoning, burn or scald, or severe tutlich. Comp. Laws8 750.136b(1)(f).

Under Michigan law, a person is guiltytofture if the person “with the intent
to cause cruel or extreme physical or mepgah and suffering, inflicts great bodily
injury or severe mental pain or suffeg upon another person within his or her
custody or physical control."Galvan 705 F. App’x at 398 (citing Mich. Comp.
Laws § 750.85). “Cruel” is defined ithe torture statute as “brutal, inhuman,
sadistic, or that which torments.” MicGomp. Laws § 750.85(@). “Great bodily

injury” is defined as either:
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(i)  Serious impairment of a body funamti as that term is defined in
section 58c of the Michigawehicle code, 1949 PA 300, MCL
257.58c.

(ii) One or more of the followig conditions: internal injury,
poisoning, serious burns aradding, severe cuts, or multiple
puncturevounds.Mich. Comp. Laws 8§ 750.85(2)(c).

The Michigan Court of Appeals reject&tktitioner’s claim at great length.

The court first found that the prosecupesented sufficient evidence to establish

that Petitioner and her husband acted with malice aforethought so as to support the

felony murder conviction, as follows:

Daniel Spitz, a forensic pathologesd the chief medical examiner for

St. Clair and Macomb Counties, conducted an autopsy on [MM5]. He
testified that the cause of [MM5]'s death was dehydration and
malnutrition, complicated by pneumia and relatedequelae due to
neglect, and that the manner of deatas homicide. Dr. Spitz further
elaborated that the degree which [MM5] was dehydrated and
malnourished indicated that these conditions had been going on for
more than just a couple of weeks. Spitz testified that [MM5] was
neglected in that she was not being given the basic needs to thrive and
that her pneumonia developed a®asequence of her debilitated state.

kkkkkkkkkhkkkhkkkkkkkkhkkkhkkkhkkkx kkkkkkkkkhkkkhkkkhkkkkkkkkkkk

Nearly all persons who came in contact with [MM5] on the night of her
death testified to her being noticeably gaunt. For example, Andrew
Teichow of the Port Huron Police partment testified to [MM5] being
extremely thin with her bones sticly out and Doctor Bradley Coloia,

an emergency room physician at Lateron Medical Center, testified
that she was small, emaciatettd appeared malnourished.

Even if defendants had not intended to kill [MM5] when they failed to
provide her with sufficient foodwater, and appropriate medical
attention, the extreme extent dier malnourishment and injuries
established that the lack of basic necessities was neither accidental nor
done without malice. Defendants setmotion a force likely to cause

9
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great bodily harm to [MM5]. At theery least, defendants were aware
of [MM5]'’s painfully thin body ancher medical needs and did nothing
to address these clearly obvious dtinds. Viewing the facts in a light
most favorable to the prosecutiam,jury could have easily inferred
malice in these circumstances.

People v. MaisonNo. 332162, 2017 WL 5162310, at {®lich. Ct. App. Nov. 7,
2017).

The court further concluded that th@gecution presented sufficient evidence
to establish the predicate feloniedio$t-degree child abuse and torture:

Since [MM5] died of dehydrationna malnutrition, complicated by
pneumonia related sequelae due to neglect, and further presented with
an extraordinary amount of bruisds@ver her body, the injuries she
suffered plainly meet the defiroim of serious physical harm.

With respect to whether defendakinowingly or intentionally caused
serious physical or serious mentafrhao [MM5], it is significant that
[MM5] was suffering from pneumoaj severe malnourishment, and
severe irritation in her vaginal andadiarea that was bloody at the time
of her death, yet defendants did satek medical treatment for her.
According to both paramedics responding to the home, [MM5]'s
vaginal area was red, inflamed, aad¢cording to one, “a dried bloody
mess.” All who saw her describdaer appearance as emaciated,
extremely thin and gaunt, or vai@ns thereof, and medical records
clearly established that [MM5] had been losing weight in the two years
prior to her death. Defendant&xpert testified that [MM5] was
neglected and malnourished. Armhth Dr. Spitz and the emergency
room doctor who attended [MM5] te#fged that she had likely been
dead for a while before defendants called 911. These facts are
significant because first-degreghild abuse does not require an
affirmative act and may bmommitted by an omission.

The second degree child abusewted, MCL 750.136b(3)(b) and (c),
both require that the defendant “knogly or intentionally commits an
act.” MCL 750.136b(2), on the othéand requires only that the
defendant “knowingly or intentiofig causes serious physical or

10
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serious mental harm to a child.” @H.egislature’s failure to use the
term “act” in the first-degree childbuse statute indicates that first-
degree child abuse can be comnaittley an omission. “Omission” is
defined in the child abuse statutes‘asvillful failure to provide food,
clothing, or shelter necessaryrfa child’s welfare or willful
abandonment of a child.” MCI[Z50.136b(1)(c). [MM5]'s obviously
emaciated state and lack of mediattention allows for an inference
that defendants willfully failed tprovide food and care necessary for
her welfare.

kkkkkkkkkkkkkhkkkkkkkkkkkkkkkkk kkkkkkkkkkkkkkkkkkkkkkkkkk

The above case supports the conclusion that the failure to act to prevent
harm to a child (i.e., failing taall for medical assistance) with
knowledge that serious physicddarm will result satisfies the
requirements of the first-degree chdlduse statute. Dendants’ failure

to seek medical attention when [MIMvas losing weight or failing to
gain weight, failing to seek medical attention when she had pneumonia
and a severe inflammation of hemgal area, and failing to call 911
immediately upon noting that she was becoming unresponsive all
support a conviction for first degrexhild abuse as to [MM5]. That
being so, the third element oflday murder has been satisfied.
Moreover, the evidence was sufficido support the convictions for
first degree child abuse of [MM5].

kkkkkkkkkhkkkkkkkkkkkhkkkhkkkhkkkx kkkkkkkkkhkkkhkkkhkkkkkhkkkkkk

In addition, the significant amount of bruises on [MM5]'s body,
coupled with her genital injury, vich medical professionals described
as bloody and opined would haveem painful and obvious, constitute
circumstantial evidence of defendaritgent to cause extreme physical
and/or mental pain and suffering[tdM5]. Defendants’ denial of any
knowledge of a bathroom issue ongal injury when the dried blood
and injury was immediately obmis to emergency personnel and
officers responding to the home indies defendants’ state of mind
with respect to [MM5] and theintent to cause her harm.

People v. Maison2017 WL 5162310, at *2-5 (itnal citations omitted).

11
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This Court finds that the Michigan Cawf Appeals’ decision was reasonable,
therefore precluding habeas relief. Unhikchigan law, although proof of death by
starvation, in and of itself, is insufficieto infer the element of malice aforethought,
starvation or other omissions coupled watidence of the appropriate intent, may
rise to the level of murderSee People v. Gidding426 N.W.2d 732, 733 (Mich.

Ct. App. 1988). Since it is often difficult to prove a defendant’s state of mind on
issues such as knowledge and intent, fmal circumstantial evidence will suffice

to establish the defendant’s state of mimdich can be inferred from all the evidence
presented.”People v. Kanaan/51 N.W.2d 57, 73 (Mich. CApp. 2008). “A jury
may infer consciousness of guilt fromiéence of lying or deception.’People v.
Unger, 749 N.W.2d 272, 288 (Mitt. Ct. App. 2008).

Here, there was sufficient evidencestgpport the underlyingonvictions of
first-degree child abuse and torture. Murer, the Court finds that the acts or
omissions that Petitioner was convictedwere done withmalice aforethought,
which support the first-degree felony murder conviction. Evidence that Petitioner
and her husband had jointly and systematically abused and starved MM5 for a
lengthy period of time; that as a five yedd, the victim was extremely underweight;
that MM5 had bruising all over her bodyydathat her medical conditions had been
ignored was sufficient evidence to estisilthat Petitioner committed first-degree

child abuse and torture. Moreover, Pehgr's acts and omissions were sufficient

12
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to support the requisite med aforethought to supportrtfest-degree felony murder
conviction. Galvan v. Stewayt705 F. App’x 392, 399-400 (6th Cir. 2017).

The evidence at trial alssuggested that Petitionand her husband delayed
any efforts to seek medical attention for MM&en she was in a dire physical state.
Petitioner’s failure to obtain pmpt medical assistance ainMM5 was either losing
or failing to gain weight, when she wauffering from pneumonia and a severe
inflammation of her genital area, and then failing to call 911 immediately when
MM5 became unresponsive, was sufficient evidence of malice to support
Petitioner’'s felony murder and firsiegree child abuse convictiond?eople v.
Portellos 827 N.W.2d 725, 728 (Mich. Ct. App. 2012)yerruled on other grounds
by People v. Callowgay895 N.W.2d 165 (Mich. 2017)Accordingly, Petitioner is
not entitled to relief on this claim.

Petitioner also argues that there wasfingent evidence to support her first-
degree child abuse and torture convictimgarding MM3. The Michigan Court of
Appeals rejected thiglaim as follows:

When officers arrived at the home response to a call regarding

[MM5], they found [MM3] in a statef lethargy and presenting as what

they described as emaciated. Offidestified that she had low energy

with very tight skin, her head wasuch larger than her body, her face

was sunken, she had a hard time stagdiue to her thin state, and she

appeared to be in pain when asfehe Officers picked her up. [MM3]

asked for water and when Officers ¢y@r some, she drank 4-5 glasses

of water in a span of 15 minut&she was taken tGhildren’s Hospital

and was admitted in the early stagéshock due to malnutrition and
dehydration.

13
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Dr. Nazer, a child abuse pediatan at Children’s Hospital of
Michigan, testified that she obtash@VMM3]’s full medical records and
performed a full medical exam of her on just a few days after she was
removed from defendanttiome. Dr. Nazer immediately noticed that
[MM3] was very thin and wherundressed, her ribs and bones
protruded. [MM3]'s stomach was destded, her skin was dry, she had
very little fat, and her buttocksd cheeks had a wrinkled appearance
due to lack of fat. She was unslgan walking and was weak. At 3 %
years old, [MM3] was, according @r. Nazer, the weight of an eight
month old baby and the heightarf 18 month-old child. Based on her
weight and presentation, [MM3] wamt able to thxe, was severely
malnourished, and was neglected. Bazer performed medical testing
when she first met with [MM3] antthere was no medical reason for her
to have weighed so little. Dr. Naz&araluated [MM3]'s medical records
several months after hérst evaluation of her and noted that since that
time, her weight has increased.

kkkkkkkkkkkkkkkkkkkkkkkkkkkkkk kkkkkkkkkkkkkkkkkkkkkkkkkkk

Also by all accounts, after she svgplaced in a home other than
defendants’ she ate everything putromt of her, wasot a picky eater
and steadily gained weight. The cinastantial evidence and inferences
arising therefrom were sufficient to permit a jury to find that defendants
deliberately withheld food andiquid from [MM3]. Defendants’
causing [MM3] to be on the brink death due to malnourishment and
dehydration and to be so emaciatedt ther weight was that of an 8
month old baby easily meets the statutory definition of physical harm
found in the child abuse statute.€eThBvidence was thus sufficient to
find that that defendants knowingtyr intentionally caused serious
physical or serious mental hat;mm[MM3](MCL 750.136b(2)) and thus

to find them guilty of first degree child abuse.

People v. MaisonNo. 332162, 2017 WL 5162310, 86 (Mich. Ct. App.

Nov. 7, 2017).

14
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Moreover, the court conatled that there was suffeit evidence to support
the torture conviction as follows:

Defendants’ intent to cause [MM8) suffer cruel or extreme physical

pain or mental pain and sufieg can be inferred from minimal

circumstantial evidence. Here, a jurpuld infer the intent to cause

extreme physical or mental pain and suffering from the extent of

[MM3]'s malnourishment. To althose who saw her, [MM3] was

visibly emaciated, weighing only asuch as an 8 month old baby. She

had difficulty walking and even stding due to her lack of food and

water. A father and stepmotheha would withhold food and then

watch as a 3 ¥z year-old slowly wadtaway while not seeking medical

help or giving the child to someone else to care for could easily be seen

to have intentionally caused the clslduffering. There was more than

sufficient evidence to convict defenda of torture as it relates to

[MM3].

People v. Maisor017 WL 5162310, at *6 (internal citations omitted).

This Court finds that the Michigan Cawf Appeals’ decision was reasonable,
therefore precluding habeas relief. Further, the analysisj@tting Petitioner’s
sufficiency of evidene challenge regarding MM5 apmiequally to the sufficiency
of evidence claim involving MM3. MM3's extreme malnourishment and
dehydration, coupled with Btoner’s failure to seek nakcal assistance for these
conditions, support her convictions for first-degree child abuse and torture.

Accordingly, Petitioner is not entitled to her requested relief on her first claim.

B. Claim # 2: I neffective Assistance of Counsel claims

Petitioner next argues thatestvas denied effective astnce of trial counsel.

She must satisfy a two-prong test in ordeestablish that she was denied effective

15
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assistance of counsel. First, a crimidafendant must demonstrate that his or her
counsel’'s performance was so deficient thatattorney was not functioning as the
“counsel” guaranteed by the Sixth Amendmesirickland v. Washingtod66 U.S.
668, 687 (1984). There is a strong presumption that counsel’s behavior lies within
the wide range of reasonable professional assistddcat 689. A defendant must
overcome the presumption that, under ¢ireumstances, the alenged action or
inaction might be@und trial strategyld. Second, a criminalefendant must show
that such performance prejadd his or her defenseld. To demonstrate such
prejudice, a criminal defendant must shthat “there is a reasonable probability
that, but for counsel's unprofessional errdin® result of the proceeding would have
been different.’1d. at 694. The Supreme Court’s holdingStricklandplaces the
burden on the defendant who raises antlaf ineffective assistance of counsel,
rather than the state, to show a reasonaioleability that the result of the proceeding
would have been different, but for caalis allegedly deficient performanc&ee
Wong v. Belmonte§58 U.S. 15, 27 (2009).

On habeas review, “the question ‘is ndtether a federalourt believes the
state court’s deterimation’ under thé&tricklandstandard ‘was incorrect but whether
that determination was unreasonabkihstantially higher threshold.Knowles v.
Mirzayance 556 U.S. 111, 123 (2009) (quoti®ghriro v. Landrigan550 U.S. 465,

473 (2007)). “The pivotal question is whet the state court’s application of the

16
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Stricklandstandard was unreasonable. Thaifierent from asking whether defense
counsel’'s performance fell beldstrickland’sstandard.”Harrington v. Richter562
U.S. 86, 101 (2011). Indeed, “becauseShe&cklandstandard is general standard,
a state court has even more latitudesspnably determine that a defendant has not
satisfied that standardknowles,556 U.S. at 1238citing Yarborough v. Alvarado
541 U.S. 652, 664 (2004))Pursuant to the § 225)(1) standard, a “doubly
deferential judicial review” applies to &trickland claim brought by a habeas
petitioner. Id. This means that on habeas revigina state court conviction, “[A]
state court must be granted a deferemzklatitude that are not in operation when
the case involves review under ®eicklandstandard itself.”"Harrington, 562 U.S.
at 101. “Surmountingstrickland’s high bar is never an easy taskld. at 105
(quotingPadilla v. Kentucky559 U.S. 356, 371 (2010)).
Because of this “doubly deferertigtandard,” the Supreme Court has
indicated that:
Federal habeas courts must glagainst the danger of equating
unreasonableness und8trickland with unreasonableness under 8
2254(d). When § 2254(d) applied)e question is not whether
counsel’'s actions were reasonablene question is whether there is
any reasonable argument that counsel satisfi&tdckland’'s
deferential standard.
Harrington, 562 U.S. at 105.

Here, Petitioner first argues that trial counsel was ineffective for failing to call

her then ten-year-old son E to testifyetitioner claims that &ould have testified
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that MM5 would not eat, that both victimgere routinely provided with food, and
that punishment did not include withholding of food.
The Michigan Court of Appealsjexted this claim as follows:

Hilery Maison contends that triabansel was ineffective in failing to
call her 10—year-old son, [E], wheas in the home on the night [MM5]
died, as a witness. She points owtesal statements [Enade to police

that she believes would have been Iliierad to her at trial (e.g., [MM5]

was not a good eater, defendant fougith her because she would not
eat, punishments were removal ofatvd spankings). However, Hilery
Maison’s stepfather testified that when they lived with him, he saw that
[MM5] was a picky eater and if she didn’t like something she would
not eat it. Andrew Maison’s grandmothaso testified that Hilery was
very loving toward the kids, that [MM5] was not a big eater and was a
picky eater and that Hilery used time outs as a form of discipline. Thus,
the testimony concerning [MM5] nbeing a good eater and discipline
not involving the withholding offood was entered through other
witnesses. More importantly, [Evas only at the home Mondays
through Wednesdays and there wenees&l other statements that [E]
made to the police that could e been potentially harmful to
defendant at trial. For example,][Eld police his parent’s (sic) hid
things and asked whether he would get in trouble if something bad was
found at the house. He also statkdt when [MM5] “passed out” the
evening of death his parents werkafgping her face to wake her up like
they usually do.” Thus, defense coahlikely made a strategic decision
not to call [E] as a witness. HileMaison has not established that a
different outcome would likely have occurred had [E] been called as a
witness and counsel was thus natffactive for failing to doing so.

People v. MaisonNo. 332162, 2017 WL 5162310, at {¥lich. Ct. App. Nov. 7,
2017).

This Court concludes that Petitioner is not entitled to relief on this claim for
two reasons. First, the Court finds tlEatould have offeik potentially damaging

testimony had he been calledeawitness. Petitioner’s counsel’s decision to forego
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calling E as a defense witness out of tbat it risked opening the door to additional
incriminating testimony was a stratedlga defensible chaie that defeats
petitioner’s claim.See Jackson v. Bradsha®81 F.3d 753, 761 (6th Cir. 2012).

Second, the Court finds that Petitiomexs not prejudiced bgounsel’s failure
to call E as a defense withess becdtseproposed testimony was cumulative of
other evidence in support of Petitioner’aioh that MM5 was a pky eater and that
Petitioner did not withhold foods a form of punishmentVong v. Belmonte$58
U.S. 15, 22-23 (2009%ee also United States v. Pieré2 F.3d 818, 833 (6th Cir.
1995);Johnson v. Hofbauefl59 F. Supp. 2d 582, 607.(E Mich. 2001). Because
the jury was “well acquaintg with evidence that wodlhave supported Petitioner’s
claim that MM5 was a pickgater and that the withholding of nourishment was not
used as a form of discipline, additiomalidence in support of Petitioner’'s defense
“would have offered an insignificant benefit, if any at aWong,558 U.S. at 23.

Petitioner next contends that trial coehwas ineffective for failing to cross-
examine Dr. Nazer about MM3'’s height. éf'Michigan Court of Appeals rejected
this claim as follows:

Hilery contends that cross-exanmg Dr. Nazer about [MM3]'s height

would have established that [MJi®&as at a healthy body mass index

(BMI) for her height when Dr. Bzer assessed hdHowever, Dr.

Nazer’s testimony was not that [MM3] was at an unhealthy BMI for

her height. Her testimony washat [MM3] was chronically

malnourished, losing weight from 2014 on and that this chronic

malnourishment affected her heighg,, stunted her growth. Moreover,
Dr. Nazer testified several times tfigtM3]'s height was that of an 18
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month old and her weight that of &month old, which gave the jury

an idea of her height and that its\gtill a significant disparity from that

which it should have been. [B&dant has not overcome the

presumption that defense coundab®e not to cross-examine Dr. Nazer

concerning [MM3]'s specific heighis a matter of strategy, because
counsel believed it would nbave made a difference.
People v. Maisor017 WL 5162310, at *8.

“Courts generally entrust cross-examioattechniques, like other matters of
trial strategy, to the professial discretion of counsel.Dell v. Straub;194 F. Supp.
2d 629, 651 (E.D. Mich. 2002) (internal ¢itan omitted). “Impeachment strategy
IS a matter of trial tactics, and tacti@dcisions are not ineffective assistance of
counsel simply because in retrospectdyetaictics may havbeen available.”ld.
(internal citation omitted).

A defense counsel has no obligationpt@sent evidence or testimony that
would not have exculpated the defendaBee Millender v. Adam8y76 F.3d 520,
527 (6th Cir. 2004) (internal quotation omaje A defense counsel also has no duty
to present impeachment evidencattiwould be of marginal utility.See United
States v. Mung®05 F.3d 359, 381-82 (6th Cir. 201Mjlere, the Court finds that
any testimony from Dr. Nazer that MM3 dha healthy BMI for her height would
have been of marginal utility. Indd, Dr. Nazer's overall testimony included
assertions that that MM3 was chronicathalnourished; had been losing weight

from 2014 on; and that the chronic malirishment stunted MM3’s growth. Dr.

Nazer also testified several times that BIBheight was that of an 18 month old
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and her weight that of an 8 month old. skim, Petitioner’s counsel’s failure to ask
Dr. Nazer whether MM3’'s BMI was norm&br her height was not deficient or
prejudicial.

Petitioner next argues that her at®ynwas ineffective for failing to
investigate or cross-examine the expert m@dvitnesses as to whether the victims’
health issues could have been caused by lead poisoning. The Michigan Court of
Appeals rejected thislaim as follows:

Hilery Maison next claims thatocnsel was ineffective for failing to
investigate or cross-examine the expas to lead poisoning being a
possible explanation for [the wims’] conditions. However, the only
support for a potential investigati into lead poisoning provided by
Hilery is two progress notes frolrighthouse Family Medicine. The

first one, dated May 7, 2B3lis a well child visit for [MM3], wherein it

Is noted that she has a personaldmsbf exposure to lead and states
that a lab test will be done to tdst lead levels. Téa next note, dated
June 17, 2015, repeats the personal history of exposure to lead, with an
indication that lead levels will be checked.

A June 17, 2015, blood test for [MYShows no presence of lead. And,
the 18—month-old child of defendanitged in the same home as [the
victims] and was apparently heajtand of normal weight and size.
Defendant has provided no evidence #itter [of the victims] did, in
fact, suffer from lead poisoning. Givéhe evidence, defendant has not
established that had counsel pursieed poisoning the outcome of her
case would have been different.

People v. Maisoi2017 WL 5162310, at *8-9.
As discusseduprg a defense counsel has no ollign to present evidence
or testimony that would not haesculpated the defendar§ee Millender v. Adams,

376 F.3d 520, 527 (6th Cir. 2004) (interqaotation omitted).A defense counsel
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is not ineffective for failing to preseminpeachment evidence that would be of
marginal utility. See United States v. Mun@05 F.3d at 381-82. There was no
evidence that either victim was sufferiingm lead poisoning; trial counsel’s failure
to raise this issue wasdrefore not ineffective.

Petitioner next contends that trial coehwas ineffective for failing to cross-
examine and impeach Dr. Spitz on the moeiblogy he used idetermining MM5’s
weight, had she not been dehydrated, atithe of her death. The Michigan Court
of Appeals found that the difference in MM%veight, had she not been dehydrated,
was negligible:

Notably, Dr. Spitz did not testify that one could not or should not add

back in water weight lost through dehydration at the rate of 2.2 pounds

per liter. He also did not testify &g any particular method for doing

so. And, the 4.4 pounds that defendaeixpert testified should have

been added to [MM5]'s weightoald reasonably be construed as

“negligible” given that it boosted [MM5] only from the 3rd to 5th

percentile. She was still, by botkperts’ opinions, underweight and

requiring medical attention due toalnourishmentDefense counsel
testified as to what HileryMaison thought was the “proper”
methodology for bringing [MM5] backo her pre-dehydration weight
through her expert. Counsel was thosineffective for failing to cross-
examine Dr. Spitz on his methodology (or lack thereof).

People v. Maison2017 WL 5162310, at *8.

It is within the scope of appropriatedlrstrategy to present a rebuttal witness
rather than to cross-examine a prosecution witn&ee Bruns v. Thalacke®/3

F.2d 625, 630 (8th Cir. 1992Defense counsel presented own expert witness,

Dr. Shuman, to address that very poibefense counsel’s failure to cross-examine
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Dr. Spitz about his methodology for detemmg MM5’s weight and his failure to
determine her pre-dehydratiareight was not ineffective. Indeed, defense counsel
presented his own expert witness, Dr. Shuman, who addresseethissue.See
Sisco v. Huskey73 F. App’x 911, 912 (9th Cir. 20033ge also United States v.
Stegawski687 F. App’x 509, 514-15 (6th Ci2017) (defense counsel was not
ineffective in making strategic choice notcross-examine prosecution’s expert in
pain management; counsel wagered that defendant, as a doctor, could walk through
the expert’s testimony point by point).

Finally, Petitioner claims that defenseunsel was ineffective for failing to
move for aDauberthearing to determine the correcientific analysis for starvation
and the correct procedure to determineglvein that analysis. Petitioner bases her
claim on the United States Supreme Court’s decisidDaunbert v. Merrell Dow
Pharm., Inc, 509 U.S. 579 (1993).

The Supreme Court’'s holding iDaubert involves the application of the
Federal Rules of Evidence, which earnot relevant to determining the
constitutionality of a state court convictiosee Norris v. Schotteh46 F.3d 314,
335 (6th Cir. 1998)see also Anderson v. Jacks®67 F. Supp. 2d 973, 983 (E.D.
Mich. 2008) (finding that th®aubertdecision analyzing the admission of expert
testimony was concerned withe Federal Rules of Evidea and, thus, did not apply

to state criminal proceedings). HeretifRmer would not be diiled to habeas relief
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on any independent claim involving theatst trial court’s failure to conduct a
Dauberthearing or the Michigan Court éfppeals’ failure to order one.

The Michigan Court of Appeals alsoejected petitioner’'s ineffective
assistance of counselim as follows:

The essential issues in thimatter were whéer defendants
intentionally malnourished the girls and whether [MM5]’'s cause of
death was malnutrition and dehytioa complicated by pneumonia and
related sequela due to neglect amegdiby Dr. Spitz, or pneumonia and
infection as opined by Dr. ShumaAll testimony, including that of
defendant’s expert, was that [thectims] were malnourished and
required medical attention. At 3 Yadh5 they clearly could not provide
nourishment for themselves.Pauberthearing would have no bearing
on defendants’ intent with respdotwhether the malnourishment was
intentional or merely neglectful.

A Dauberthearing would also have no bearing on the cause of death.
Again, all parties agreed that tgels were malnourished. Further Dr.
Spitz testified that he reached hanclusion as to cause of death based
not simply on [MM5]'s weight, but also on objective observation of her
appearance and looking at the laiory results. Notably, he did not
testify or conclude that [MM5] simplstarved to death, as stated by the
defendant. Rather, she was maied by being chronically
malnourished, which weakenedrlstate and allowed for pneumonia
and other issues to take hold anldl lker. Dr. Shuman’s difference of
opinion was that she was not malirished enough to allow for the
pneumonia to occur as a result dhdt the pneumonia and infection
simply occurred, as it sometimes daeshildren. And, he was the only
one to give an opinion concernimghether [MM5] was “starving.” A
scientific opinion as to starvatiamas not given by Dr. Spitz. Counsel
was thus not ineffective for failing to failing to requesDaubert
hearing.

People v. Maison2017 WL 5162310, at *9 (emphasigganal). In light of this

analysis, the Court concludes thtitioner failed to show that@auberthearing
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would have been successful; she thus fadexhow that trial counsel was ineffective
for failing to move for such a hearingee Flick v. Warrem65 F. App’'x 461, 465
(6th Cir. 2012).

Accordingly, Petitioner is not entitled to habeas relief on her second claim.

V.  CONCLUSION

In sum, the Court will deny the petitiornrfa writ of habeasorpus. The Court
will also deny a certificate of appealabilityln order to obtain a certificate of
appealability, a prisoner must make abstantial showing of the denial of a
constitutional right. 28 U.S.C. 8§ 2253(c)(2)To demonstrate this denial, the
applicant is required to show that reasonable jurists could debate whether, or agree
that, the petition should have been resolved in a different manner, or that the issues
presented were adequate to dese&aweouragement to proceed furtheslack v.
McDaniel 529 U.S. 473, 483-84 (2000). When a district court rejects a habeas
petitioner’s constitutional claimsn the merits, the petitioner must demonstrate that
reasonable jurists would find the distrimburt's assessment of the constitutional
claims to be debatable or wrontyl. at 484. “The district court must issue or deny
a certificate of appealability when it enterdinal order adverse to the applicant.”
Rules Governing § 2254 Cases, Rule 11(a), 28 U.S.C. foll. § 2254.

For the reasons stated in this Qpm the Court will deny petitioner a

certificate of appealability because readmegurists would not find this Court’s
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assessment of petitioner’s claimasbe debatable or wronglohnson v. Smitt219
F. Supp. 2d 871, 885 (E.D. Mich. 2002Moreover, the Court will also deny
petitioner leave to appem forma pauperidbecause the appeal would be frivolous.
Allen v. Stovall156 F. Supp. 2d 791, 798 (E.D. Mich. 2001).
VI. ORDER

Based upon the foregoingl 1S ORDERED that the petition for a writ of
habeas corpus BENIED WITH PREJUDICE.

IT ISFURTHER ORDERED that a certificat®f appealability is
DENIED.

IT ISFURTHER ORDERED that leave to appeal forma pauperiss
DENIED.

SO ORDERED.
Dated: Novemberl6,2020

/s/IGershwin A. Drain

GERSHWINA. DRAIN
UnitedStateDistrict Judge

CERTIFICATE OF SERVICE

A Copy of this Order was served orild#y Noel Maison, No. 975152, Women’s
Huron Valley Correctional Facility, 3201 Bemis Road,
Ypsilanti, Michigan 48197 on
November 16, 2020, by electronic and/or ordinary mail.
/s] Teresa McGovern
Deputy Clerk
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