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UNITED STATESDISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

JEROME F. DEERING BEY,

Petitioner,
Civil Action No. 19-12120
HONORABLE NANCY G. EDMUNDS
V.
J.A. TERRIS,
Respondent.

/

OPINION AND ORDER DENYING THE PETITION FOR A WRIT OF HABEAS
CORPUS BROUGHT PURSUANT TO 28 U.S.C. § 2241 AND GRANTING LEAVETO
APPEAL IN FORMA PAUPERIS

Jerome F. Deering Bey, (“Petitioner”), cordthat the Federal Correctional Institution in
Milan, Michigan, filed a petition for a writ of habeas corpus pursuant to 28 U.S.C. § 2241.
Petitioner challenges the scorinfjhis federal sentencing guided® as a career offender for his
convictions for distributing, posssing with intent to distribet and aiding and abetting the
distribution and possession withtent to distribute, cocaine base (i.e., “crack cocaine”), in
violation of 21 U.S.C. § 841(a)(1); and conspirimgdistribute, and to possess with intent to
distribute cocaine base (i.e., “cramcaine”), in violation of 21 &.C. § 846. For the reasons that
follow, the petition for a writ of habeasrpus is DENIED WITH PREJUDICE.

I. Background

Petitioner was convicted of the above chargd$9Bv by a jury in the United States District

Court for the Northern District of lowa. Thedge sentenced petitionas a career offender under

the Federal Sentencing Guidelinestmcurrent sentences of 360 months.
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Petitioner’s conviction was fifmed on direct appealnited Sates v. Deering, 179 F.3d
592, 594 (8th Cir. 1999).

Petitioner filed a motion to wate his sentence pursuan2® U.S.C. § 2255, which was
denied United Satesv. Deering, U.S.D.C. No. 94-21 (N.D. lowa Jan. 28, 20(ppeal dism. No.
04-1441 (8th Cir. Aug. 4, 2004gert. den. sub nom Bey v. United Sates, 543 U.S. 1075 (2005).

Petitioner has since been denied permissioce by the United Stas Court of Appeals
for the Eighth Circuit to file a icessive motion to vacate senterideering-Bey v. United Sates,
No. 16-2077 (8th Cir. Sept. 29, 2016)eering v. United Sates, No. 18-3576 (8th Cir. Feb. 28,
2019).

Petitioner filed a petition fom writ of habeas corpus puwant to 28 U.S.C. § 2241.
challenging the scoring of hisdeeral sentencing guidelines flois 1997 drug convictions out of
the United States District Court fite Northern District of lowa.

The petition was held in abeyance pendihg outcome of pdtoner's motion for a
reduction of sentence under thesEiStep Act, which was pendihgfore the seencing judge in
the Northern District of lowa at the time oktfiling of the petition. T motion was ultimately
denied.United Satesv. Deering-Bey, U.S.D.C. No. 94-21 (N.D. lowa June 16, 2020).

The petition has now been reopened to tbarCs active docket. The Government filed

an answer and petitioner filed a reply.

The Court obtained some of the informationgetitioner’s case histoffyom the Internet Sites
for the United States Court of Appeals for thgth Circuit and United &tes District Court for
the Northern District of lowaSee www.ca8-ecf.sso.dcn; www.ecf.iand.uscourts.gov. Public
records and government documents, includingeltaasilable from relidb sources on the
Internet, are subjetd judicial notice See Danidl v. Hagel, 17 F. Supp. 3d 680, 681, n. 1 (E.D.
Mich. 2014);United States ex. rel. Dingle v. BioPort Corporation, 270 F. Supp. 2d 968, 972
(W.D. Mich. 2003). The Court further notes tpatitioner was referreth by different names by
the courts in his various courtses, which is reflected in thecionsistency of the names used for
petitioner in the dferent court opinions and orders.
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Petitioner claims he was wrongly sentencesl a career offendaunder the Federal
Sentencing Guidelines.

I. Discussion

Petitioner seeks habeas relfedm his federal sentence. tRiener claims that he was
wrongly sentenced under the career offender pravisof the Federal Samicing Guidelines. In
his amended petition, petitioner also seeksetweleased to home confinement.

Petitioner was classified ascareer offender based on a 197%&d@onviction for “robbery
with aggravation” (armedobbery)(Sealed Exhibit 1: PSR  73), two separate 1979 lowa
convictions for first degree robbend(, 1 76, 77), and a federal conviction in 1987 for possession
with intent to distribute cocainéd;, § 80).Seeld., 1 86. Petitioner had 16 criminal history points,
putting him in Criminal HistoryfCategory VI even without the career offender determinatidn. (

1 85). The career offender cldgsition resulted inan offense level of 37 under the Federal
Sentencing Guidelinesld;, I 61). The Pre-Sentence Repg®8R) recommended ignoring the
career offender guideline and sentencingtipeier based on drug quantity alone because his
offenses involved at least 3.007 kilogramscrdck, 30.198 kilograms gfowder cocaine, and
226.8 grams of heroin, resulting in a base offense level of 881{ 53, 64). With an increase for
obstruction of justicehe PSR recommended a tatéfense level of 40.1¢l., 11 57, 60).

The sentencing judge, however, relied ooly the amount of crack charged in the
indictment (“more than 5 gms”) and did not adopt the PSR’s drug quantity recommendation.
Instead, the judge sentenced petiéioas a career offender wihtotal offense level of 37 and
Criminal History Category VI, or a guideline rangé 360 months to life. (Sealed Exhibit 2:

Judgment, Statement of Reasons).
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Petitioner alleges that the judge impermigsibsed the “residual clause” of the career
offender guidelines to sentence him as a careenddfe Petitioner argues that his sentence is now
invalid based on the Supreme Court casedobifison v. United Sates, 135 S. Ct. 2551 (2015),
Mathisv. United Sates, 136 S. Ct. 2243 (2016), abdmaya v. Sessions, 138 S. Ct. 1204 (2018).

A federal prisoner may challenge his conviatiar the imposition of sentence under 28
U.S.C. § 2241 only if the post-conviction reigeafforded under § 2255 is inadequate or
ineffective to test the legalityf the defendant’s detentioSee Wooten v. Cauley, 677 F.3d 303,
307 (6th Cir. 2012). Habeas corpus cannot be asexh additional, alternative, or supplemental
remedy to the motion to vacate, set aside, or correct the serffea€harles v. Chandler, 180
F.3d 753, 758 (6th Cir. 1999)he burden of showing that themedy afforded under § 2255 is
inadequate or ineffectiveests with the petitioner and the méaet that a prior motion to vacate
sentence may have proven unsuccessful does not necessarily meet thatiRed@regory, 181
F.3d 713, 714 (6th Cir. 1999). The remedy affordeder § 2255 is not congited inadequate or
ineffective simply because § 225&8lief has already been deniext, because the petitioner was
procedurally barred from pursuing relief under2255, or because the petitioner was denied
permission to file a second or successive motion to vacate sentéouten v. Cauley, 677 F.3d
at 303. Thus, the mere fact that the provisiointhe Antiterrorism and Effective Death Penalty
Act (AEDPA) might prevent a piéibner from filing a second or suessive motion towacate or
set aside the sentence, in the absence of riigdpvered evidence or a new rule of constitutional
law, does not mean that the remgugvided by such motion is inadgafe or ineffective so as to
allow the petitioner to seek habeampus relief under 28 U.S.C. § 224ke Hervey v. United

Sates, 105 F. Supp. 2d 731, 733 (E.D. Mich. 2000). A habeas petitioner’'s § 2255 remedy is not



Case 2:19-cv-12120-NGE-APP ECF No. 21 filed 10/14/20 PagelD.170 Page 5 of 8

inadequate merely because thetmeter permitted the one year sttt of limitations contained in
the Antiterrorism of Effective Death Penalty Act (AEDPA) to exp@barles, 180 F.3d at 758.

The Sixth Circuit until recently held that aderal prisoner could natise a challenge to
his sentence under 28 U.S.C. 8§ 22 Gibbsv. United Sates, 655 F.3d 473, 479 (6th Cir.2011);
see also United Sates v. Peterman, 249 F.3d 458,462 (6th Cir. 2001).

The Sixth Circuit, however, recently modified this rule.Hihl v. Masters, 836 F.3d 591
(6th Cir. 2016), the Sixth Circuiteld that a federal prisoner malgtain habeas relief under § 2241
based on “a misapplied sentence,” if the pmier establishes “(1) a case of statutory
interpretation, (2) thas retroactive andould not have been invokedtime initial§ 2255 motion,
and (3) that the misapplied sentence presents arseffiwiently grave to be deemed a miscarriage
of justice or a fundamental defedtd. at 595. Challenges to a sert#g enhancement as a career
offender can be brought under 8 224rough the § 2255(e) savingawuse by: “(1) prisoners who
were sentenced under thendatory guidelines reginy@e-United Satesv. Booker, 543 U.S. 220,
125 S. Ct. 738, 160 L.Ed.2d 621 (2005), (2) who areclosed from filing a successive petition
under 8 2255, and (3) when a subsequent, retreactiange in statutory interpretation by the
Supreme Court reveals thafprevious conviction isot a predica offense for @areer-offender
enhancementlfd., at 599-600.

A defendant is subject to an enhanced sentence under the guidelines if he is a career
offender. U.S.S.G. 8§ 4B1.1. The career offender enhancement applies if, among other things, the
defendant has at least two prfetony convictions of either a ione of violence or a controlled
substance offense. U.S.S.G. § 4B1.1(a).

A crime of violence is defined as:

[A]ny offense under federal or state lapynishable by imprisonment for a term
exceeding one year, that
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(1) has as an element the use, attempgeq or threatened use of physical
force against the pess of another, or

(2) is burglary of a dwellingarson, or extortionniolves use of explosives,
or otherwise involves conduct that peass a serious potential risk of
physical injury to another.

U.S.S.G. § 4B1.2(a).

Physical force meansviblent force—that is, force capablof causing physical pain or
injury to another person.Johnson v. United Sates, 559 U.S. 133, 140 (2010)(emphasis in
original).

Section 4B 1.2(a) includes the so-calfedsidual clause,” under which a conviction
gualifies as a crime of violence if the offens¢h&rwise involves conduct that presents a serious
potential risk of physicahjury to another.'United Statesv. Lara, 590 F. App’x 574, 577 (6th Cir.
2014). Petitioner claims that tkentencing judge relied on the dksal clause in finding him to
be a career offender under thel€eal Sentencing Guidelines.

Petitioner satisfied thigrst pre-requisite undétlill to challenge his sentence enhancement
in a 8 2241 petition in that petitioner was sentenced under the mandatory guidelines provisions
that existed prior tdBooker. The Court also rnes that althougkdohnson v. United Sates, the
primary case relied on by petitionényolved the residual clause# the Armed Career Criminal
Act (ACCA), the Sixth Circuithas held that the holding dohnson applies to the residual clause
career offender provisions of the FemleéSentencing Guidelines as wélhited Satesv. Binford,

818 F.3d 261, 274 (6th Cir. 2016).

Petitioner, however, has not satisfied the second prondilaf“Hill establishes that
sentencing challenges cognizable under § 2241 lpeusaised upon statutory interpretation rather
than constitutional law.Anderson v. Ormond, 352 F. Supp. 3d 767, 774 (E.D. Ky. 201&)peal

dismissed, No. 19-5010, 2019 WL 1503055 (6th Cir. Feb. 19, 201®atitioner’s claim rests on
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his allegation that the sentencing judge useddbk&lual clause of the s&ncing guidelines to
sentence petitioner as a career offender. Patitibases his claim primarily on the Supreme Court
cases oflohnson v. United Sates, supra, andDimaya v. Sessions, supra. The Supreme Court in
Welch v United States, 136 S. Ct. 1257, 1263-2016) held thafohnson involved a new rule of
substantive law that is retroactively applicabdecases on collateral review and thus can be
asserted as a ground for relief in a seconguacessive § 2255 motion pursuant to 28 U.S.C. 8
2255(h)(2)). “Becausé/elch established thatdmhnson (2015) claim could be pursued in a second
or successive motion under § 2255(h)({@sort to 82241 to assert dohnson (2015) claim is
impermissible.”Anderson v. Ormond, 352 F. Supp. 3d at 774.

Finally, and most importantly, pgoner failed to kow that the senteimng judge relied on
the residual clause of the Federal Sentencing Guédeto sentence petitioner as a career offender.

Common law robbery is categorically a crime of violence under the elements clause
because force or the threatened use r@iefts required to commit the offen&okeling v. United
Sates, 139 S. Ct. 544, 555 (2019). AbBrms of robbery under lowa law have met the Armed
Career Criminal Act (ACCA) definitioof violent felony since at least 1978infeldt v. United
Sates, 2018 WL 10124648, at *5-7 (N.D. lowa Sep@, 2018). Under current lowa law, “A
person commits robbery in the first degreeewhwhile perpetrating a robbery, the person
purposely inflicts or attempts toflict serious injury, or is arntewith a dangerous weapon.” lowa
Code Ann. § 711.2. “Robbery withggravation,” a prior versh of § 711.2, required that the
robber or an accomplice be armed with a dangerous weBpdedt at *5. Petitioner has three
prior convictions for first degrear aggravated robbergll of which qualify asrimes of violence

without reliance on the residual clause, as wek gsior conviction fora controlled substance
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offense. Petitioner had three prior convictions thetlified as crimes of violence under the Career
Offender provisions of the Sentencing Guidelinegs @ prior controlledubstance conviction.

Petitioner is not entitled to habeas relief becdgskiled to show that the sentencing judge
relied upon the residual clause of the Federalé®eirig Guidelines to sentence him as a career
offender.See e.g. Potter v. United States, 887 F.3d 785, 788 (6th Cir. 2018).

Petitioner also requests ealse to home confinement.

Under 18 U.S.C. § 3621(b), the Bureau of & not the judiciaryis responsible for
designating the place of agwner’s imprisonmentUnited Statesv. Townsend, 631 F. App’x 373,
378 (6th Cir. 2015). Petitioner “enjoys no statyt or constitutionally protected right, or
entitlement, to transfeio...home confinement.Heard v. Quintana, 184 F. Supp. 3d 515, 521
(E.D. Ky. 2016). Petitioner is not emgitl to habeas relief on this claiha.

[11. ORDER

IT IS HEREBY ORDERED that the Petition for a Writ of Habeas Corpus brought
pursuant to 28 U.S.C. § 221DENIED. Because a certificate of appealability is not needed to
appeal the denial of a hedss petition filed under 8§ 224djthamv. United Sates, 355 F.3d 501,
504 (6th Cir. 2004), petitioner need not apply for enth this Court or with the Sixth Circuit
before filing an appeal from theenial of his habegsetition. The Court wilgrant petitioner leave
to appealin forma pauperis because any appeal would be taken in good faith.FSster v.

Ludwick, 208 F. Supp. 2d 750, 765 (E.D. Mich. 2002).

s/ Nancy G. Edmunds
HONORABLE NANCY G. EDMUNDS
Dated: October 14, 2020 UNED STATES DISTRICT JUDGE




