Uselmann et al v. Pop et al Doc. 18
Case 2:19-cv-13652-GAD-MJH ECF No. 18 filed 10/15/20 PagelD.521 Page 1 of 24

UNITED STATES DISTRICT COURT
EASTERN DISTRICTOF MICHIGAN
SOUTHERN DIVISION

MIRELA USELMANN, D/B/A SAPPHIRE
TRUCKING, INC., ET AL.,

Plaintiffs, Case No. 19-cv-13652

V. U.S.DISTRICT COURT JUDGE
GERSHWINA. DRAIN
RAZzVAN POP, ET AL.,

Defendants.
/

OPINION AND ORDER DENYING WITHOUT PREJUDICE
DEFENDANTS’ MOTION TO DISMISS COUNT Il AND DENYING
DEFENDANTS’ MOTION TO DISMISS COUNTSI, 1lI-VI [#10]

|. INTRODUCTION

The instant action arises out of aidgig delivery contract dispute between
Plaintiffs, various delivery drivers, and f@adants, the trucking company owners.
SeeECF No. 1. Plaintiffs include Mite Uselmann, doing business as Sapphire
Trucking Inc. (“Uselmann”), Gabriel Bieh, doing business as MB Trucking, Inc.
(“Biclea”), lon Gutu, doing business as &”rucking, Inc. (“Gutu”), and Dumitru
Marius Rendenciuc, doing business as DEMXRress, Inc. (“Renaiuc”), on behalf
of themselves and all similarly situatpdrsons (collectively, “Plaintiffs”)Id. On
December 11, 2019, Plaintiffs commendbds action against Defendants Razvan

Pop, Maria Pop, R.S.P. BExgss, Inc. (“RSP Express’and NA Truck Repair, LLC
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(“NA Truck Repair”) (collectively, “Defadants”), alleging civil RICO violations,
breach of contract, unjust enrichmengmissory estoppel, and conversiotd.
Presently before the Cdus Defendants’ Motion to Dismiss, filed on January
21, 2020. ECF No. 10. Plaintiffs fdeheir Response in Opposition on February
11, 2020. ECF No. 12. Defendants filed their ReplyFebruary 25, 2020. ECF
No. 13. A hearing on this matter was held July 13, 2020. For the reasons that
follow, the Court willDENY WITHOUT PREJUDICE Defendants’ Motion to

Dismiss Count IendDENY Defendants’ Motion to Dismiss Counts I, I11-Y410].

[l. FACTUAL BACKGROUND

Plaintiffs are each truck owner-openaavho contractedith Defendant RSP
Express to transport freight for thirdspashippers. ECF Nol0-1, PagelD.215;
ECF No. 1, PagelD.3. The parties entandd Agreements thatamed RSP Express
as a Carrier and the Plaintiffs’ compamg well as their individual names, as a
Contractor.SeeECF No. 1, PagelD.2@ursuant to the sample Agreement provided
by Plaintiffs, the Contractor agreed wtilize its own equipment and vehicles to
exclusively transport freight on behalf of the Carrietd. Importantly, the
Agreement also provided that the “Carséall pay to Contractor a sum equal to 80
(%) percent of the gross revenues (afibowable deductionas provided herein)
received by Carrier from Carrier’s customéor the transportation of any freight by

Contractor.”ld. RSP Express, therefore, wasdoeive twenty percent of the gross
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revenues paid by the third-parshipper for each load ehPlaintiffs transported,
while Plaintiffs were to receive eighpercent. ECF No. 10; PagelD.216.

Once Plaintiffs transported the fgait, the Defendants mailed Plaintiffs
Driver/Contractor Settlement statemerntsat purported to represent the gross
revenue paid by the third-party shipper. FEERo. 1, PagelD.34 Plaintiffs allege
that these statements were falsified bsedDefendants wouldkim a portion” of
the 80% amount and “misrepresent|[] thess revenues th&SP had actually
received.” ECF No. 12, PageR87. Plaintiffs claim this was a nearly decades-long
scheme that was ontliscovered by Plaintiffs afterreon-party driver filed a similar
lawsuit in 2018.1d. The Agreements relevant titee present case existed between
2006 and 2015. ECF No. 1, PagelD.3. Rgeeements were terminated in 2015
and RSP Express subsequeetiyered into new agreememigh select contractors.
ECF No. 10-1, PagelD.216.

Additionally, DefendantNA Truck Repair is a sepagatruck repair company
owned by Defendant Maria Pop. ENo. 10-1, PagelD.215; ECF No. 12,
PagelD.288. NA Truck Repavorks on vehicles for both RSP Express and third-
party clients. ECF No. 1RagelD.288. Plaintiffs purport that NA Truck Repair
unlawfully tampered with the emission caltsystems in RSP Express vehicl&s.
Defendants allegedly itad to report these services on invoices or tax retutus.

In doing so, Plaintiffs claim, Defendanttampering “made it more difficult for
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Plaintiffs to compete with other truckiders whose vehicles have been illegally
modified.” Id.

I1l. LEGAL STANDARD

A. Rule 12(b)(1)

Federal Rule of Civil Pmedure 12(b)(1) authorizes a party to challenge the
court’s subject matter jurisdiction. In analyzing the motion,

[t]here is no presumption that the fadtablegations set forth in the complaint

are true and the court is "free to wetbk evidence and satisiigelf as to the

existence of its powen hear the case."Upited States v. Ritchid5 F.3d

592, 598 (6th Cir. Cir.)¢ert. denied513 U.S. 868 (1994)]. The court has

wide discretion to consider materialgtside the pleadings in assessing the

validity of its jurisdiction. Ohio Nat'l Life Ins. Co. v. United Stajéx2 F.2d

320, 325 (6th Cir. 1990). The plaintiff bears the burden of demonstrating

subject matter jurisdictionRMI Titanium Co. vWestinghouse Elec. Carp

78 F.3d 1125, 1134 (6th Cir. 1996).

Ashley v. United State87 F. Supp. 2d 1027, 1029 (W.D. Mich. 1997). “A
court lacking jurisdiction cannot render judgm but must dismiss the cause at any
stage of the proceedings in which it becerapparent that jurisdiction is lacking.”
Sweeton v. Browr27 F.3d 1162, 1169 (6th Cir. 1994) (quotidgited States v.
Siviglia, 686 F.2d 832, 835 (10th Cir. 198tgrt. denied 461 U.S. 918 (1983)).
When subject matter jurisdiction is dlemged, the plaintiff has the burden of
proving jurisdiction in order teurvive a motion to dismissVayside Church v. Van

Buren Cty, 847 F.3d 812, 817 (6th Cir. 2017A.defendant may pperly challenge

a plaintiff's standing to sue under Rule 12(b)(Lyshe v. Levy854 F. 3d 855, 858
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(6th Cir. 2017) (citindAllstate Ins. Co. VGlob. Med. Billing, Inc.520 F. App’x 409,
410-411 (6th Cir. 2013)).

B. Rule 12(b)(6)

Federal Rule of Civil Procedure 12(6) allows the court to make an
assessment as to whether the plaintiff btated a claim upon which relief may be
granted.SeeFed. R. Civ. P. 12(b){6 To withstand a motion to dismiss pursuant to
Rule 12(b)(6), a complaint must complyth the pleading requirements of Federal
Rule of Civil Procedure 8(a)(25ee Ashcroft v. Ighah56 U.S. 662, 677—78 (2009).
Rule 8(a)(2) requires “a short and platatement of the claim showing that the
pleader is entitled to relief, in order to githee defendant fair notice of what the . . .
claim is and the grounds upon which it rest8éll Atl. Corp. v. Twomb|y550 U.S.
544, 555 (2007) (quotation marks iti@d) (quoting Fed. R. Ci\. 8(a)(2))Conley
v. Gibson 355 U.S. 41, 47 (1957)). To meet this standard, a complaint must contain
sufficient factual matter, accepted as trué'state a claim to relief that is plausible
on its face.”Twombly 550 U.S. at 57Gee alsdgbal, 556 U.S. at 678—80 (applying
the plausibility standard articulated Tavombly.

When considering a Rule 12(b)(6) motimdismiss, the Court must construe
the complaint in a light most favorable ttee plaintiff and accept all of his factual
allegations as trueLambert v. Hartman517 F.3d 433, 439 (6th Cir. 2008). While

courts are required to accept the fataliegations in a complaint as trdeyombly,
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550 U.S. at 556, the presumption of truth does not apply to a claimant’s legal
conclusionssee Igbal556 U.S. at 678. Therefore, to survive a motion to dismiss,
the plaintiff's pleading for relief must pvide “more than labels and conclusions,
and a formulaic recitation of the elements of a cause of action will notAdsh of
Cleveland Fire Fighters v. City of Clevelari2 F.3d 545, 548 (6th Cir. 2007)

(quotingTwombly 550 U.S. at 555) (internaitations and quotations omitted).

V. DISCUSSION

Defendants move to disgs all six of Plaintiffs’ claims based on (1) lack of
standing; (2) statute of limitations expirati@B) preemption; and (4) failure to state
viable claims. Plaintiffs’ claims include two violations of the civil RICO statute 18
U.S.C. § 1964(c) (Counts | and II); breaclcohtract (Count I11); unjust enrichment
(Count IV); promissory estoppel (Count \And conversion (Countl)Y The Court
will address each of Defendants’ arguments in turn.

A. Standing

The Sixth Circuit has noted that “[flede courts haveanstitutional authority
to decide only ‘casesind ‘controversies.”Crawford v. Dep’t of Treasur868 F.3d
438, 452 (6th Cir. 2017) (quoting UGONST. art. Il § 2) (citingMuskrat v. United
States219 U.S. 346 (1911)). “And there is noeas controversy if a plaintiff lacks
standing to sue.”Duncan v. Muzyn885 F.3d 422, 427 (6t&ir. 2018) (citing

Spokeo, Inc. v. Robin$36 S. Ct. 1540, 1547 (2016)A claimant bears the burden
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of establishing standing and must shoviat each claim he seeks to pressHagy
v. Demers & Adams382 F.3d 616, 620 (6th Cir. 2018) (quotidgimlerChrysler
Corp. v. Cunp547 U.S. 332, 352 (2006)). If a clant fails to establish standing,
a court must dismiss the complaint undeddtal Rule of Civil Procedure 12(b)(1).
Lyshe v. Levy854 F.3d 855, 858 (6th Cir. 2017) (citiAdjstate Ins. Co. v. Glob.
Med. Billing, Inc, 520 F. App’x 409, 410-11 (6th Cir. 2013)).

“The ‘irreducible constitutional minimum’ of standing comprises three
elements: (1) an injury-in-fact, which {&) fairly traceable to the defendant’s
challenged conduct, and that in turn i3 I{Bely redressable by a favorable judicial
decision.”Duncan 885 F.3d at 427 (quotirgpokeo, In¢.136 S. Ct. at 1547).

Here, Defendants argue that Plaintiféeek standing to sue because their
companies, not their individual nameae specified in the Carrier-Contractor
Agreements. As owners or representativetheir companies, Defendants claim,
Plaintiffs are not the true parties in interand cannot maintain their claims against
any Defendant. But Defendis’ contentions fail to address the Agreements’
language and the close link between thdividual Plaintiffs and their named
companies.

First, at least one of the Agreemeniish RSP Express named both Plaintiff
Rendenciuc’s companidMR Express, and his inddwal name in the “Contractor”

section of the first paragraph. ECF NoPhgelD.26. During the hearing on this
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matter, Plaintiffs represented that three autheir four Agreements followed this
pattern, and that this reveals how clodelied the individuals and companies were.
Defendants counter this argument by citingMarren which held that a plaintiff
lacked standing to sue in his individuzapacity as his company’s creditor, sole
shareholder, and chairman of the boakfarren v. Manufacturers Nat. Bank of
Detroit, 759 F.2d 542, 544 (6th Cir. 1985). The Sixth Circuit went on to note that
the plaintiff “claims his injuries aralifferent from those inflicted upon” the
company, so his injuries were “merelgidental to the corporation’s injury.Id. at
544-545,

In contrast tdNVarren Plaintiffs’ claims in the istant case are éditical to the
purported injuries inflicted upon their compasieFurther, the individual Plaintiffs
assert that they were, at the very least, parties in interest to the 2015 Agreements.
During the hearing on the instant matt®laintiffs explained that the named
businesses were simply corporate extensions of the individual Plaintiffs that allowed
them to enter into the relevant Agreemerttarther, the SupreeCourt has clarified
that individuals may bring suit under theitRICO statute if the predicate acts have
caused injury to either their business or their propeggdima, S.P.R.L. v. Imrex
Co., 473 U.S. 479, 495 (1985) (“If the defendangages in a pattern of racketeering
activity . . . and the racketeering activitiegure the plaintiff in his business or

property, the plaintiff haa claim under § 1964(c).”).
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At this early dismissal stage, Plaifdifhave adequatelgfemonstrated that
Defendants’ allegedonduct injured the corporate entities and, by extension, the
individual Plaintiffs. There is suffient evidence to link the identities of the
corporations and the individual Plaintitiesed on the supplied Agreement and the
relevant case law. The Court therefofinds that Plaintiffs have met the
constitutional minimum to establishasiding, and the Complaint will not be

dismissed for lack of subject matter jurisdiction under Rule 12(b)(1).

B. Statute of Limitations

Defendants next argue that Counts | and Il through VI are barred by their
respective statutes of limitations and shobé dismissed. Plaintiffs assert that,
because the parties disagree about wherstidtute of limitations began to run due
to purported fraudulent concealment, thed@ms should not be dismissed as time
barred.

Counts | and Il of Plaintiffs’ Complaintlage a civil violation of RICO, which
carries a four-year statute of limitationdgency Holding Corpv. Malley-Duff &
Assocs., Inc.483 U.S. 143, 156 (1987). “The fouegr period begins to run when
a party knew, or through exercise ehsonable diligence should have discovered,
that the party was injured by a RICO violatior8ims v. Ohio Cas. Ins. Gd.51 F.
App'x 433, 435 (6th Cir. 2005) (citinRotella v. Wood528 U.S. 549, 553-55

(2000)). Under Michigan law, the statatidimitations for breach of contract claims
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seeking monetary damagesvasl as quasi-contract clas of promissory estoppel
and unjust enrichment, is six yearsMich. Comp. Laws§ 600.5807(9). A
conversion claim under Michigan law is subjecs three-year statute of limitations.
Tillman v. Great Lakes Truck Ctr., In@Q77 Mich. App. 47, 49, 742 N.W.2d 622,
623 (2007). When a plaintiff alleges frauelol concealment of the existence of a
claim, their action “may be commencedaaly time within 2 years after the person
who is entitled to bring the action discovesshould have discovered, the existence
of the claim . . although the action would otheise be barred by the period of
limitations period.” Mich Comp. Laws 8§ 600.5855.

Defendants claim that Plaintiffs’ limitaths period began to run “certainly no
later than December 31, 2014, the lasietithe Contractors could have transported
and delivered or tendered delivery of shgnts in accordance with the pre-January
2015 agreements.” ECF No. 10-1, P&gepr4. If the statute of limitations
commenced at the end of 2014, as Defergassert, Plaintiffs’ claims were filed
after their claims accrued because the dampwas filed on December 11, 2019.
Plaintiffs allege, however, #t Defendants acted to contah of Plaintiffs’ claims
by failing to disclose the true amountse thhird-party shippers paid to the
Defendants. If true, these snepresentations prevented Plaintiffs from knowing, or
even suspecting, that they were nateieing their owed compensation under the

Agreements for many years. Plaintiffatstthat it was not until “April or May 2018”

10
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that they suspected any wrongdoing byfddelants. ECF Ndl2, PagelD.315. If
true, Plaintiffs claims were properly pled within the statute of limitations under both
the RICO injury discovery rule anddhstate fraudulent concealment rul&ee
Rotellg 528 U.S. at 553-55; MiclComp. Laws § 600.5855.

Additionally, Defendants aver thatd#tiffs’ claims are time-barred by the
eighteen-month statute of limitations provided under the federal Motor Carrier Act.
Seet9 U.S.C. 88 14705(a) and (g). This argmtrrelates to Defendants’ contention,
analyzednfra, that Plaintiffs’ statéaw claims are preempted by this federal statute,
and that Plaintiffs were therefore requireo bring their claims within eighteen
months after they “delivered or tenderedhay of a shipper’s property.” ECF No.
10-1, PagelD.224. Plaintiffs argue that thiiatute, and its corresponding statute of
limitations, does not bear on the instant matecause they are not raising claims
under the federal Motor Carri@ct. But regardless of éhapplicability of the Motor
Carrier Act, Defendants’ asgens fail to address Pldiffs’ underlying allegations
of fraudulent concealment, wdh impact the potential tolling of Plaintiffs’ claims.

Accordingly, in weighing the part$ arguments, the Court must accept
Plaintiffs’ allegations as true at the dismissal stdganbert 517 F.3d at 439. This
Court finds that a factual dispute existd@the onset date of the applicable statues

of limitations and whether Plaintiffs acted reasonably and diligently to investigate

11



Case 2:19-cv-13652-GAD-MJH ECF No. 18 filed 10/15/20 PagelD.532 Page 12 of 24

any suspicions of wrongdainbefore 2018. Therefer the Court will deny

Defendants’ motion to dismiss on statute of limitations grounds.

C. Preemption

As raised in the previous section, Defendants also argue that Plaintiffs’ claims
for unjust enrichment, promissory espel, and conversion (Counts IV-VI) are
preempted by the Federal Aviation rAdhistration Act of 1994 (“FAAA"),
recodified as amended as 49 U.S.C. § 145@ke In re Fed. Preemption of
Provisions of the Motor Carrier Ac223 Mich. App. 288, 293, 566 N.W.2d 299,
301 (1997). Defendants assert thal4501(c)(1) “preempts all claims against
freight brokers premised on state statuteommon law, except claims for breach
of contract.” ECF No. 10-1, PagelD.23%onversely, Plaintiffs argue that the
counts bringing state law claims do not fall under the pertinent provisions of the
FAAA because they relate to conduct that occurred after the transportation of
property. ECF No. 12, PagelD.307.

The Court is not persuadég Defendants’ contentions that Plaintiffs’ claims
fall within the ambit of FAAA preemption. The relevant language in § 14501
provides that the FAAA preempts a stai@w/| regulation, or dier provision having
the force and effect of law related to acptiroute, or service of any motor carrier .

.. Or any motor private carrier with respéeatthe transportation of property.” 49

U.S.C. 8§ 14501(c)(1). The Sixth Quic analyzed a sanilar issue inSolq

12
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undertaking a thorough examination of st@tutory landscape for preemption under
the FAAA and the similarly womet Airline Deregulation ActSolo v. United Parcel
Serv. Cq.819 F.3d 788, 797 (6th Cir. 2016). ite analysis, the Sixth Circuit noted
that the United States Supreme Coadnsidered whether a state law claim
“synonymously appl[lied] to all cordcts as a matter of state policysdlg 819 F.3d
at 798;see Nw., Inc. v. Ginsberg§72 U.S. 273, 286 (2014).

The Sixth Circuit went on to distinguish between a plaintiff's unjust
enrichment claim and the broaderyof good faith and fair dealing iBolo. 819
F.3d at 798 In this comparison, the Sixth Ciitsuggested that the plaintiff's unjust
enrichment claim may not be preemptab&rause “unjust enrichment serves to
‘effectuate the intentions of parties or to protect their reasonable expectations,’” and
thus looks to the particular parties tdransaction rather than a universal, state
imposed obligation” such as the duty of good fallolg 819 F.3d at 798. The case
is also persuasive on the instant matter becausedlbglaintiff’'s claim was based
on fraud as well, and the plaintiff sought only to “hold[] parties to their agreements.”
Am. Airlines, Inc. v. Wolen$13 U.S. 219, 220 (1995). While the Sixth Circuit
remanded the preemption question for furtbeefing on the matter at the district
court level, it appears that the unjust enrichment claif@alo remained viable a

year after the prior opinion was issuetke Solo v. United Parcel Serv. Odo. 14-

13
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12719, 2017 WL 3891956, at {E.D. Mich. Sept. 6, 2017gff'd and remanded
947 F.3d 968 (6th Cir. 2020).

This Court is persuaded by the Sixth Circuit's analysiSaloand finds the
Plaintiffs state law claims are npreempted by the FAAA. As i8olqg Plaintiffs
here seek to enforce presas under a mutual agreertesthat Defendants would
pay Plaintiffs eighty percent of the g revenue paid by theird parties after
delivery. As Plaintiffs note, the present dispute does not concern a law involving a
“price, route, or service of any motor carrier,” that the federal statute aims to govern
and preempt. 49 U.S.C. § 14501(c)(1). eask Plaintiffs clan that Defendants
engaged in fraudulent conduct that occurred separate from the actual transportation
of property under 8 14501(c)(1). As$olq Plaintiffs’ claims require this Court to
consider the specific actions of the “partasuparties to a transaction rather than a
universal, state imposed obligationSolg 819 F.3d at 798.

Accordingly, the Court finds that &htiffs’ state law claims are not

preempted by the FAAA and may proceed as pleaded.

D. Plaintiff's RICO Claims (Count | and II)

Next, Defendants seek dismissal of Plffisitcivil RICO claims for failure to
state a claim under Rule 12(b)(6).
Claims for civil violations of RICCare governed by 18 U.S.C. § 1962. The

statute provides that:

14
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It shall be unlawful for any person ehoyed by or associated with any
enterprise engaged in, tire activities of which affectinterstate or foreign
commerce, to conduct or participate,edity or indirectly, in the conduct of
such enterprise’s affairs through a pattern of racketeering activity or collection
of unlawful debt.

18 U.S.C. 8 1962(c). To state a RI@Quse of action, a plaintiff must
establish four elements: “(1) conduct (2aofenterprise (3) through a pattern (4) of
racketeering activity.Ouwinga v. Benistar 419 Plan Servs., |64 F.3d 783, 791
(6th Cir. 2012) (quotingloon v. Harrison Piping Supply65 F.3d 719, 723 (6th
Cir. 2006)). Generally, RICO pleadingse to be liberally construedBegala v.

PNC Bank, Ohio, Nat. Ass'814 F.3d 776, 781 (6th Cir. 2000) (citiogited States
v. Qaoud 777 F.2d 1105, 1116 (6th Cir. 1985)).

Defendants rely on two arguments in M®tion, contending that Plaintiffs
have failed to plead (1) the existenceaoflistinct RICO enterprise and (2) the
requisite predicate racketeering acts to maintain their claims under 8 1962(c). The
Court will address each below.

1. Distinct RICO Enterprise

Defendants first assert that Plaintifiésl to identify boh RSP Express and NA

Truck Repair as separate enterprisesegaired under 8 1962(c). Defendants state

that Plaintiffs have not distinguished beem the actions of the corporation and the

individual Defendants as requiréo establish a distinct RD enterprise. Plaintiffs

15
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dispute this characterization and argue #wth of the four named Defendants are
legally distinct entities, satisfying thmeading requirement at this stage.

Under RICO, the “person” associatedwthe enterprise may be either an
individual or a corporation. 18 U.S.@.1961(3). The “enterprise” itself may
“include[] any individual, partership, corporation, assation, or other legal entity,
and any union or group afidividuals associated in faalthough not a legal entity.”
18 U.S.C. 8§ 1961(4). Notably, “[tlhe temprise itself is not liable for RICO
violations; rather, the ‘persons’ who condtli¢ affairs of the enterprise through a
pattern of racketeering activity are liabldri re ClassicStar Mare Lease Litj7.27
F.3d 473, 490 (6th Cir. 2018xdditional citation omitted)Therefore, establishing
a RICO enterprise requires a plaintiff ‘tallege and prove the existence of two
distinct entities: (1) a ‘person’; and (2) amterprise’ that is not simply the same
‘person’ referred to by a different namdd. (quotingCedric Kushner Promotions,
Ltd. v. King 533 U.S. 158, 161 (2001)) (intefnatations omitted). The Sixth
Circuit has identified this principle asgtfidistinctness” requirement, which ensures
that a corporation by itself cannot be p&sdboth the “person” and the “enterprise”
whose affairs are conducted by that persBae idat 492.

Here, Plaintiffs have adequately pléactual matter to establish that the
Defendants are sufficiently distinct frometRICO enterprise. The case law on this

matter is multitudinous and at times amsistent, and the Sixth Circuit broadly

16
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observed that this “analysis is so fact-intensive that a generic test is difficult to
formulate.” ClassicStar727 F.3d at 491. Given that the instant matter is still at the
dismissal stage, this Court must accepirRiffs’ factual allegations, including those
concerning the Defendantsonduct individually and through the corporate entities,
as true. As pleaded, Plaintiffs alleti@t the actions beten Defendants enabled

the operation of a separated® enterprise. Similar tGlassicStay Plaintiffs argue

that Defendants Razvan Pop and Maiwg lBngaged in fraudulent behavior, while
the corporate entities (RSP Express and NA Truck Repair) “performed distinct roles
that helped facilitate the fraudulent schemkl” at 493.

While Defendants cite td@Begalain support of its arguments, it is not
persuasive; Plaintiffs here v& alleged, at # very least, that (1) RSP Express’
registration as a motor carrier and (2) NAiGk Repair’s license to work on vehicles
are distinct elements that separdiem from Razvan and Maria Poee Begala v.

PNC Bank, Ohio, Nat. Ass'@214 F.3d 776, 782 (6th Cir. 200@geECF No. 12,
PagelD.301. These unique r&gations of the corporate entities, therefore, provided
the individual Defendants with a meato carry out the alleged fraudCompare

with Begala 214 F.3d at 782 (finding that the plaintiff’'s complaint did not “contain
facts suggesting that the behavior of the listed entities is ‘coordinated’ in such a way

that they function as a ‘continuing unit.”).

17
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Accordingly, in viewing the facts in tHegght most favorable to Plaintiffs, this
Court finds that Plaintiffs have sufficieptpled the existence of a distinct RICO
enterprise for Counts | and Il. The Coddclines to grant Defendants’ dismissal
motion on these grounds.

2. RICO Predicate Acts

Defendants additionally argue that Rlgfs failed to plead the requisite
predicate acts under 8 1961(1) to maintamrtiRICO claims. Plaintiffs contend
that Defendants’ assertions are napported by case lawnd misidentify the
predicate acts Plaintiffs are pleading in Counts | and Il.

As previously stated, a plaintiff muallege that a RICO enterprise engaged
in a pattern of racketeering activity, whiaust consist of “at least two predicate
acts of racketeering activity occurring within a ten-year periddicon, 465 F.3d at
723 (citing 18 U.S.C. 8 1961(5)RICO defines “racketerry activity” to include a
multitude of offenses that are either “ofp@able” under certainae criminal laws
or “indictable” under specified federaliminal laws. 18 U.S.C. § 1961(1). Both
the mail fraud statute, 18 U.S.C. § 1341, and the wire fraud statute, 18 U.S.C. § 1343,
are listed as predicate racketing offenses under RICQd.; seeMoon, 465 F.3d
at 723. The mail and wire fraud st&sitcontain the same basic elements,
including: “first, that the defendant devisedwillfully participated in a scheme to

defraud; second, that he used or causée tased an interg&Ewire communication

18
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or the United States mail in furtherancelod scheme; and third, that he intended to
deprive a victim of money or property.United States v. Maddu®17 F.3d 437,
443 (6th Cir. 2019) (quotingnited States v. Faulkenberr§l4 F.3d 573, 584 (6th
Cir. 2010)) (internal ikations omitted).

In the instant matter, Plaintiffs have pled sufficient facts to establish the
existence of RICO predicate acts—mail fraud-Ciount |. Plaintiffs’ claim in their
first count is premised on the allegati that Defendants mailed thousands of
statements that fraudulently concealed tbbligation to pay Plaintiffs a certain sum
in accordance with their AgreementsThis system, Plaintiffs aver, allowed
Defendants to unlawfully witiold funds that were otheise owed to the owner-
operators. SeeECF No. 12, PagelD.304. As pleat] these allegations are indicative
of “a scheme . . . for obtaining mone&y property by means of false . . .
representations[] or promises” under thail fraud statute.” 18 U.S.C. § 1341.

While Defendants here cite to the Sixth Circuit for the proposition that “[tjhe
object of the fraud must be money ooperty in the victim’'s possession,” this
conclusion mischaracterizes the holdinglatkson Jackson v. Sedgwick Claims
Mgmt. Servs., Inc731 F.3d 556, 568 (6th Cir. 2013). The Sixth Circuitaokson
instead found that the plaintiffs could not bring a viable claim for fraudulent denial
of workers’ compensation under RIC@l. (opining that howing the RICO claim

in this realm could supplant the “Michigia workers’ compensation regime,” which

19



Case 2:19-cv-13652-GAD-MJH ECF No. 18 filed 10/15/20 PagelD.540 Page 20 of 24

is an administratively distinct forum frofederal courts.). Funer, as Plaintiffs’
note, other circuits have interpreted thail fraud statute to find that a defendant
may be criminally liable for fraudulentlynderreporting payment obligations via
mailings. See Porcelli v. United State303 F.3d 452, 457 (2d Cir. 2002). Therefore,
Plaintiffs have sufficiently demonstrated that the facts contained in Count |
constitute RICO predicate acts.

As to Plaintiffs’ second count under RIC Defendants assert that Plaintiffs
are attempting to use violations dftate anti-tampering laws, which are
misdemeanors and do not qualify as "efelering activity,” as the Defendants’
predicate RICO offenseSeeMich. Comp. Laws 88 324.85, 324.6537. Plaintiffs
respond by stating that their second coutgnds to allege thdDefendants utilized
wire fraud to conceal their emissiogsntrol scheme and defraud the IRS by
misrepresenting their income,” citing toaRitiff Redenciuc’s affidavit as support.
ECF No. 12, PagelD.303. Plaintiffs’ Complaint on its face, however, fails to plead
the wire fraud statuteSeeECF No. 1, PagelD.14-15The Complaint also does not
identify how the state statutes fall undeCRI's definition of “racketeering activity”
if violation of the state laws is noptinishable by imprisonment for more than one
year.” 18 U.S.C. § 196Tompare withMich. Comp. Laws § 324.6537 (“a person
who violates section . . . 6535 . . . is guiltyaaihisdemeanor.”). Plaintiffs have thus

failed to establish separate RICO predieatts for Count Il as required at this stage
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of the litigation. Plaintiffs will be graed leave to file an amended complaint to

address its deficiencies in Count Il.

E. Unjust Enrichment, Promissory Est@pel, Conversion (Counts IV-VI)

Additionally, Defendants move to siniss Plaintiffs’ claims for unjust
enrichment, promissory estoppel, and cosmgr, arguing that Plaintiffs’ allegations
are premised upon the existence of egpreontracts governing the same subject
matter. SeeECF No. 10-1, PagelD.234In response, Plaintiffs clarify that these
three claims are pled in the alternatias permitted by Feds Rule of Civil
Procedure 8. Fed. R. Civ. P. 8(d)(2).

Rule 8 provides that a party:

may set out 2 or more statementsaoflaim or defense alternatively or

hypothetically, either in a single countdwfense or in sepdeaones. If a party

makes alternative statements, the pleadmgufficient if any one of them is
sufficient.

Id. Plaintiffs contend that these claimere pled in thalternative because
there is a dispute whether an expreseagent exists between the parties. As
support for their argument, Plaintiffs ctie Defendants’ Answer to the Complaint,
filed on January 2, 2020SeeECF No. 7. In the Aswer, Defendants respond to
Plaintiffs’ statement affirming the existee of a contract by stating “Defendants

deny the allegations as pleaded in this sentence because these are Udtrai.”

PagelD.60. Defendants go orstate that the individual Plaintiffs were never parties
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to any contracts, including Rendenciuc®gyreement that is attached to the
Complaint as Exhibit A. SeeECF No. 1, PagelD.26.The language used by
Defendants suggests that they dispute tlakvidual Plaintiffs’ standing; it is not
clear whether Defendants also dispute #xistence of the underlying contracts
governing Plaintiffs’ employment altogetheseeECF No. 7, PgelD.60.

The Sixth Circuit’s analysis iBolois instructive in the determination of the
instant matter. Solg 819 F.3d at 796. I®olg the Sixth Circuit found that the
plaintiff may proceed with its unjust enrimient claim in the alteative, even though
it also proceeded under a breach of contract claild. The Sixth Circuit
consequently found that the unjust enrichment claim was not precluded by the breach
of contract claim because it was uncledether the defendantould later deny the
existence of a contractd.

Here, as irSolq Plaintiffs’ claims for unjust enrichment, promissory estoppel,
and conversion cannot be determined & ffhnase of the litigation. This Court
understands that “it would keproper to prematurelyooiclude that [Defendants]
will not dispute this allegation in sulpgent stages of the proceedings,” as
evidenced by the language incldde Defendants’ Answeid. (additional citations
omitted);compare with Iverson Indus.,dnv. Metal Mgmt. Ohio, Inc525 F. Supp.

2d 911, 922 (E.D. Mich. 2007) (finding thidwe plaintiff’'s unjust enrichment claim
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could not survive summary judgment besauhere was no dispute as to the
existence of an express contregvering the subject matter.).

If Defendants, in accordance with this Court’s order on the dismissal motion,
proceed with an argument that expresstracts existed pertaining to the exact
subject matter of this dispute, Plaintiftdaims in the alternative will no longer be
viable. Until then, howeveDefendants’ Answer does nolearly indicate that it
has abandoned an argument disputing the existence of express contracts.
Accordingly, Plaintiffs have properly @ll its alternative claims for unjust
enrichment, promissory estoppel, and conversion.

V. CONCLUSION

For the reasons discussed herein, the Court BHENY WITHOUT
PREJUDICE Defendants’ Motion to Dismiss Couht Plaintiffs will be allowed
to amend Count Il to correttte deficiencies identifiedy the Court. If Defendants
still believe Count Il is deficient afterébamendment, they may renew their Motion
to Dismiss that Count. The Court WDENY the Motion as to all remaining Counts

(1, 11-VI).
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IT IS SO ORDERED.

s/GershwirA. Drain
GERSHWINA. DRAIN
UNITEDSTATESDISTRICTJUDGE

Dated: October 15, 2020

CERTIFICATE OF SERVICE

Copies of this Order were served upon attorneys of record on
October 15, 2020, by electronic and/or ordinary mail.
/s/ Teresa McGovern
Case Manager
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