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UNITED STATESDISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

ROBERT DAREN HALE,
Petitioner,
V. CasdéNo. 19-13670
HON.ARTHUR J. TARNOW
LES PARISH,WARDEN,

Respondent.
/

OPINION AND ORDER HOLDING HABEAS CORPUSPETITION IN
ABEYANCE AND ADMINISTRATIVELY CLOSING THE CASE

This matter is pending before thet on Petitioner Robert Daren Hale’s
pro seapplication for the writ of habeasrpois and his motion to hold the petition
in abeyance. (ECF Nos. 1, 2.) Petitionkallenges his Oakland County jury-trial
convictions and sentence for secondgtée murder, Mich. Comp. Law § 750.317;
operating under the influence causdeath, Mich. Comp. Law § 257.625(4);
operating while license suspaed, revoked, or deniedusang death, Mich. Comp.
Law 8 257.904(4); and failure to stop at tleerse of an accident resulting in death,
Mich. Comp. Law § 257.617. Petitionersisrving a sentence of fifty-three to
eighty years in prison for the second-dsgmurder convictioand lesser terms for

the remainder.
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Petitioner has moved to hold the petitioralieyance to permit him to file a

post-conviction motion to present additiosklims that have not been exhausted
with the state courts. The CO@RANT S Petitioner’s motion, and will hold the
petition in abeyance and stay the praliegs under the tersnoutlined in this
opinion. The Court will also admistratively close the case.
|. Background

Petitioner was convicted following a jutiyal in the Oakland County Circuit
Court and filed a direct appeal by right the Michigan Court of Appeals,
Petitioner raised three issues, challendghmyadmission of evidence from a blood
draw and of “other acts” evidenamd asserting that his sentence was
disproportionate, and cruahd unusual. The court gppeals affirmed Petitioner’s
convictions and sentencd&ople v. HaleNo. 335396, 2018 WL 1734240 (Mich.
Ct. App. Apr. 10, 2018). The Michig&upreme Court granted Petitioner’'s motion
to add new grounds but otherwise dereale to appeal because it was “not
persuaded that the questions preseskedild be reviewed by this Court.” 503
Mich. 879, 917 N.W.2d 681 (2018).

The “new grounds” Petitioner soughtadd were a claim of ineffective
assistance of trial counsel and a Fourthefsaiment challenge to the use of cell-site
location information (*CSLI") at trialThe latter claim arose while Petitioner’s

application for leave to appeal was pearnat the state supreme court, when the
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United States Supreme Court issued its opinidddmpenter v. United State$38

S. Ct. 2206 (2018), holding that CSLI wastected by the Fourth Amendment.

In his timely filed applation for habeas reliéfPetitioner added a sixth
potential ground for relief. He claims irffaient evidence supports his convictions
of second-degree murder and operatinder the influence causing death.

II. Discussion

Petitioner filed a motion to stay procémgls and hold his habeas petition in
abeyance at the same timefited the petition. In the motion, he notes that only
three of his six potential grounds for relege exhausted. Petitioner seeks a stay to
permit him to file a motion for relief fra judgment in the trial court to fully
exhaust all issues and petrmeview by this Court.

Federal district courts ordinarily )@ the authority to issue stays and it
likely would be an abuse of discretion temiss a habeas case, rather than stay it,
if the petitioner has good cause for thidui@ to exhaust state remedies, his
unexhausted claims are potentially meritoricrsd he has not engaged in dilatory
litigation tacticsRhines v. Webeb44 U.S. 269, 276, 278{R5). “In such a case,

the petitioner's interest in obtaining federview of his claims outweighs the

1 Under the prison mailbox rule, this Coassumes that petitioner filed his habeas
petition on December 5, 2019, thdalthat it was signed and dat&ke Towns v. United
States 190 F.3d 468,89 (6th Cir. 1999).
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competing interests in finality and speedy resolutiofedéral petitions.’ld. at

278.

This Court is not in a position to @emine whether petitioner’'s new claims
have any merit and themk cannot say that petitioner’s claims are “plainly
meritless,” which would require the stay be deniRthines 544 U.S. at 277,
Thomas v. Stodday®9 F. Supp. 3d 937, 943 (E.D. . 2015). If the state courts
deny post-conviction relief, th Court would still benefit from their adjudication of
these claims in its determation whether to permit Petitioner to amend his petition
to add themld.

The Supreme Court did not define “good causeRiines nor has the Sixth
Circuit Court of Appeals done sBee McGowan v. Rapeljo. 13-12636, 2014
WL 6612358, at *2 (E.D. Mich. Nov. 2@014). Federal courtsave concluded
that theRhinesgood cause requirement is lessngfeint than that required in the
context of procedural defaubee e.g, Jackson v. Rqel25 F.3d 654, 662 (9th Cir.
2005) Rhines“good cause” standard does metjuire showing “extraordinary
circumstances”)t.ockridge v. Ludwick2009 WL 5217592, *BE.D. Mich. Dec.

28, 2009). Petitioner asserts that he nemgtineffective assistance by appellate
counsel’s failure to raise his unexhausigsues, which suffices to establish good

cause foRhinespurposes. Finally, there is nodication Petitioner has engaged in
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dilatory or otherwise abusive litigation tars, but instead appears to have been

diligent in pursuing relief.
II1.  Conclusion
For the reasons stated above, the Caill stay this cae while Petitioner
returns to state court and puestadditional state remedie$ Where, as here, a
district court determines that a stayafgropriate pendingxbaustion, the Supreme
Court directs that the court “should place reasonable time limits on a petitioner's

trip to state court and backRhines 544 U.S. at 278. Accordingly, Petitioner shall

2 Petitioner’'s method of propergxhausting his newa&ims in the state courts is through
filing a motion for relief from judgment witthe Oakland County Circuit Court under
Mich. Ct. Rule 6.502Vagner v. Smittb81 F. 3d 410, 419 (61ir. 2009). Denial of a
motion for relief from judgmens reviewable by the Michigan Court of Appeals and the
Michigan Supreme Court upon the filing of application for leave to appeal. Mich. Ct.
Rules 6.509, 7.203, 7.30Rasr v. Stegall978 F. Supp. 71417 (E.D. Mich. 1997).

3 While Petitioner appears to have additional state remedies agailadér the procedure
outlined in Note 2 foall his unexhausted claimscluding his Fouh Amendment

(CLSI) issue, federal habeas relief will be uaiéable for the Fourth Amendment claim if
he returns to this Courgee Stone v. Powell28 U.S. 465, 494 (1976) (“[W]here the
State has provided an opportunity for fulbaair litigation ofa Fourth Amendment
claim, a state prisoner may not be grantedriddebeas corpus refien the ground that
evidence obtained in amconstitutional search or seizwvas introduced at his trial.”)

Michigan provides a “full anéair” opportunity for litigatinga Fourth Amendment claim.
Hurick v. Woods672 F. App’x 520, 535 (6th €i2016). When aadequate such
opportunity exists, habeas relief is barnejardless of whether a petitioner litigated the
iIssue in the state courts, @ren whether the Fourth Aendment claim was correctly
decided.See Wynne v. Renj@r9 F. Supp. 2d 86892 (E.D. Mich. 2003),
supplemented95 F. Supp. 2d756 (E.D. Mich. 2009)tev'd on other grds606 F.3d 867
(6th Cir. 2010)see also Brown v. Berghu&38 F. Supp. 2d 79812 (E.D. Mich. 2009)
(“[A]n erroneous determination of a habeas petitioner's Fourth Amendment claim does
not overcome th&tone v. Powelbar.”) (citation omitted).

5



Hale v. Parish 19-13670
have ninety (90) days from the datettwk order to file a motion for relief from

judgment in the state trial court. If heussuccessful in the state trial court and on
appeal from the trial court's decision,rhay return to this Court and file an
amended habeas corpus petition and a madiea-open this case, using the same
case number that appear on this orderamended petition and motion to re-open
this case must be filed within ninetyQ)@days of exhausting state remedies for
Petitioner's proposed new claingee Hargrove v. Brigan@00 F.3d 717, 721 (6th
Cir. 2002);Geeter v. Bouchatd93 F.Supp.2d 773, 775 (E.D. Mich. 2003).

To resume the case, Petitioner must mineCourt to lift the stay within
ninety days of completing the exh#ios of his state court post-conviction
remediesHargrove 300 F.3d at 718. If Petitiondoes not file an amended
petition and motion to lift the stay by tB8-day deadline, this case will remain
closed.

The Court orders the Clerk of the Cbte close this case for administrative
purposes. Nothing in this order shalldmnstrued as an adjudication of Petitioner's
claims.

SO ORDERED.

s/Arthur J. Tenow

ARTHUR J. TARNOW
UNITED STATES DISTRICT JUDGE

Dated: February 18, 2020



