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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

EUREKA BUILDING, INC,,

Plaintiff, Case No. 20-10870
Honorable Laurie J. Michelson
V. Magistrate Judge Anthony P. Patti
CITY OF TROY and TROY CITY
COUNCIL,
Defendants.

OPINION AND ORDER GRANTING MOTION TO DISMISS [2]

Eureka Building, Inc. filed two applications tezone a parcel in the City of Troy from
single family use to multifamily use. The TroytyCCouncil denied both apipations. Eureka filed
this action against the City, asserting that theialeviolated Eureka’sight to substantive due
process and constituted an arbitrary and caprgcigovernment action. Eureka seeks injunctive
and declaratory relief. The City of Troy now movesigmiss the action for failure to state a claim.
For the reasons that followhe motion is granted.

l.

Eureka Building, Inc. filed two applications tezone a vacant 1.2-acparcel in the City
of Troy from “One Family Residential” to “Onéamily Attached Residential” for a townhouse
development project. (ECF No.2l-PagelD.11.) This would allow Ezka to build ten townhouses
on the parcel instead of the current maximum of fddrat PagelD.12.) Eureka’s first application
was a “conditional” rezoning appétion, which offered certain voluanty conditions as part of the
request. Id. at PagelD.13.) The second application wdsteaight” or “traditional” rezoning

application, which did not attachyanonditions beyond siple rezoning.I¢l.)
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Both proposals received approaakevery stage of review, untiley reached the Troy City
Council. The City of Troy Planning Departmeand City of Troy Planning Consultant
recommended approval, and the City of TRignning Commission recommended approval after
a public hearing.Id. at PagelD.11, 13.) But at the final stagf review, the City Council held a
public hearing and then deniecethonditional rezoning applicatiorid() When Eureka applied
again several months later with a straightoréng proposal, city dhorities recommended
approval, but the City Council again voteddeny the application after a public hearind.)(

Eureka acknowledges that City Council mensbeéenied the applidah in response to
public concerns that the townhouse developmenidavcause traffic congesn, attract crime, and
negatively affect the welfaref the existing neighborhoodld( at PagelD.11; ECF No. 2,
PagelD.106.) But Eureka believes that both rezoning applications complied with the City of Troy’s
Master Plan, and that the City treated EureKeamintly from other propéies that have requested
rezoning. (ECF No. 1-2, PagelD.12-13.)

Eureka filed suit in Oakland County CiitCourt on March 9, 2020, asserting two claims:
the City Council's decision violated its right to substantive duega®@nd the decision was
arbitrary and capricious. (ECFoN1-2, PagelD.9, 7-8.) The Cityrtely removed the case to this
Court on April 3, 2020. (ECF No. 1.)

The City now moves to dismisise action for failure to state a claim under Federal Rule of
Procedure 12(b)(6). (ECF No. 2.) The City argues that Eureka has no constitutionally protected
right to rezone the prapty because state and local lawargrbroad discretion to the City for
rezoning decisions. The City fdr argues that its decisioncha rational basiand cannot be
construed as the type of “egregious officiahduct” that would state a claim for arbitrary and

capricious conduct. In suppaf its argument, the City pointis public records, including publicly



Case 2:20-cv-10870-LIJM-APP ECF No. 10, PagelD.782 Filed 11/24/20 Page 3 of 14

available video of each City Counaieeting. The City also arguestho the extent that Eureka
attempts to assert an equal protection claim, euhas failed to state one plausibly (ECF No. 2,
PagelD.30), but Eureka clarifies tlighas not sought tassert an equal protection claim (ECF No.
8, PagelD.513).

In response, Eureka argues that the City’s decision was unconstitutional as applied because
there was no reasonalgevernmental interest e City’s action, and thdhe City’s decision to
deny the rezoning requests was arbitrary and capsdiecause both propasahtisfied the City’s
Master Plan. (ECF No. 8.)

.

In deciding a motion to dismiss under FedeRule of Proceder 12(b)(6), the Court
“construes the complaint in the light most favorabl¢he plaintiff, accegtthe plaintiff's factual
allegations as true, and determines whetherctmplaint ‘contain[s] sufficient factual matter,
accepted as true, to state a claim tietéhat is plaudile on its face.”Heinrich v. Waiting Angels
Adoption Servs., Inc668 F.3d 393, 403 (6th Cir. 2012)témation in original) (quoting\shcroft
v. Igbal 556 U.S. 662, 678 (2009)). The Sixth Circuit hasinterpreted this plausibility standard
so narrowly as to be the “deathradtice pleading,” but ther continues toeicognize the “viability
of the short and plain language ofdeeal Rule of Giil Procedure 8’"HDC, LLC v. City of Ann
Arbor, 675 F.3d 608, 614 (6th Cir. 201Axccordingly, detailed factualllegations are not required
to survive a motion to dismiskl. (citing Hensley Mfg. v. ProPride, Inc579 F.3d 603, 609 (6th
Cir. 2009)). But they mustaise a right to reliebove the speculative levelivombly 550 U.S.
at 555.

Also, “[w]lhen a court is presented withRule 12(b)(6) motion, it may consider the

Complaint and any exhibits attached thereto, puklords, items appeag in the record of the
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case and exhibits attached to daefant’'s motion to dismiss so log they are referred to in the
Complaint and are central toetltlaims contained thereirBassett v. NCAA528 F.3d 426, 430
(6th Cir. 2008).
[1.

The Fourteenth Amendment of the United St&tesstitution protestindividuals from the
deprivation “of life, liberty, omproperty, without due process lafv.” U.S. Const. amend. XIV,
8 1. While the due process claysetects both substantive and gedural rights, Eureka asserts
only a substantive due processcidiere. A plaintiff alleging a substantive due process violation
resulting from a zoning decision is required to shthat (1) a constitutionally protected property
or liberty interest exists, and (2) the constitutibpnprotected interest has been deprived through
arbitrary and capricious action2JS Properties, LLC v. City of Toled®98 F.3d 845, 855 (6th
Cir. 2012) (quoting@raun v. Ann Arbor Charter Twp519 F.3d 564, 573 (6th Cir. 2008)). As the
Court will explain, Eureka doasot and cannot pleadtleer of these requements based on its
allegations.

A. Property Interest

Whether a plaintiff has a progg interest is traditionall a question of state lavieJS
Props, 698 F.3d at 855 (citingogan v. Zimmerman Brush C@55 U.S. 422, 430 (1982pee
also Bd. of Regents of State Colls. v. Re@8 U.S. 564, 577 (1972) (“Propemterests, of course,
are not created by the Constitution . . . they are edeatd their dimensions are defined by . . . an
independent source such as state law”). Whetlagrierest “rises to the level of a legitimate
claim of entitlement protected by the Due Pexc€lause” is a question of federal constitutional

law. Id. at 856 (internal citations dmjuotation marks omitted). “Relsition of the federal issue
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begins, however, with a determinationvdiat it is thatstate law provides.Town of Castle Rock
v. Gonzales545 U.S. 748, 757 (2005).

For a substantive due process claim, “[aftyp@annot possess a property interest in the
receipt of a benefit when the state’s decision to award or withhold the benefit is wholly
discretionary.”’EJS Props 698 F.3d at 855 (quotinged Corp., Inc. v. City of Lim&96 F.3d
404, 409 (6th Cir. 2002)). To establish a propertgrigst in rezoning apgval, a plaintiff must
demonstrate that the government entity lacked “digmm” to deny the propesl use of the land if
the proposal “complied ih certain, minimum, madatory requirements.Id. at 856 (quoting
Silver v. Franklin Twp., Bd. of Zoning Apped66 F.2d 1031, 1036 (6th Cir. 1992)).

Eureka cannot plausibly allege that it hauly property interest in rezoning approval
because Michigan law and the Troy Zoning Ordinance grant total discretion to the City Council to
approve or reject a rezoninggueest. The Sixth Circuit addresis¢his very question in an
unpublished opinion last year, in another cageray from a Troy City @uncil decision to deny a
conditional rezoning applicatioee Tollbrook, LLC v. City of Troy74 F. App’x 929, 935-936
(6th Cir. 2019).Tollbrook affirmed the dismissal of a substantive due process claim under Rule
12(b)(6) because the property owner lacked a protdibertly interest in its “expectation” that the
city would approve a rezoning request permitteder local ordinances because state and local
laws granted Troy City Council discreti to decide rezoning applicatioree id.All relevant
state and local laws appear tonan unchanged since that opinion.

As the Sixth Circuit recounted rollbrook Michigan law provides that a local government
“may approve” a conditional rezoning proposateftain conditions are met. Mich. Comp. Laws
§ 125.3405. And the Troy Zoning Ordinance provittes a conditional rezoning “may only be

approved upon a finding and deterntion” that five relevant factasrare met: (1) the rezoning is
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consistent with the city’s Master Plan, (@) rezoning will not cause or increase any non-
conformity, (3) public servicesnd facilities will be able taccommodate the new use, (4) the
rezoning will not impact public health, safety, or welfare, and (5) the rezoning will ensure
compatibility with adjacent uses of land. Troy, Mich., Zoning Ordinance, art. 16.04(C)(3). The use
of “may” in this provision makes clear that these factors are necessary but not sufficient for
approval, and theltimate decision isn the city ouncil’s discretionSee Tollbrook774 F. App’x

at 935 (citingeJS Props 698 F.3d at 856) (explaining thdhe legislature’s use of ‘may’
authorizes discretionary dsmnmaking by local governmerils Eureka’s “straight” or
“traditional” rezoning application operates tkame way. Michigan layrovides that a local
government “may provide . . .ffthe manner in which the regutais and boundaries of districts

or zones shall be determined and enforcedmended . . .” Mich. Comp. Laws 8§ 125.3202(1).
And the Troy Zoning Ordinance applies the same standard to approve “traditional” rezoning
applications as for “conditional” applicatiari® rezoning may only be approved upon a finding
and determination” if the samevé relevant factors are met.ol, Mich., Zoning Ordinance, art.
16.03(C)(3).

Under no circumstances doblichigan law or theity’s zoning ordinanceequirethe city
council to approve a conditional or tradition&zoning application; the decision is wholly
discretionary. Eureka does not itinany state or local law tha@ompels approval of a rezoning
application if the proposdtomplied with certan, minimum, mandatory requirement§Sée EJS
Props, 698 F.3d at 856 (quotirgilver, 966 F.2d at 1036). As a resutiireka has not identified
a constitutionally protected propertyteénest in eitherezoning decision.

Eureka’s briefing skips thisssential first stepSeeECF No. 8.) Eureka cites a range of

different authorities tsupport its argument that the City \atéd substantive due process by acting
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unreasonably, but none address substantive duesgraotéhe context of ezoning application.
(SeeECF No. 8.) Eureka cites, for examplzgrman v. Twp. of Clintgn714 N.W.2d 350, 357
(2006), but there the plaintiff failed create a factual dispute thiae township zoning ordinance
amounted to either a de factoaregulatory taking of his propgnivhere plaintiff alleged that a
rezoning decision reduced the vabfehis property. Eureka citédum Hollow Golf & Country
Club v. Southfield Twp67 N.W.2d 122, 24 (1954), butathcase held that a township’s refusal to
grant a permit effectively compelled the plaihtid leave its property in a condition that was
unusable for any practicable puggp constituting an unreasonatdpplication of the zoning
ordinance. And Eureka cit€3onlin v. Scio Twp 686 N.W.2d 16, 26 (2004), but that case does
not assist Eureka eitheConlin concluded that a zoning ondince had a rational basis where
plaintiffs could not show that density restrictions were basadl{son reasons totally unrelated
to the pursuit of the State’s ged and could not “negative [dievery conceivable basis which
might support” the restrictiontd. Indeed, nearly all of Eurekatsted cases involve challenges to
existing zoning ordinances, whichrist the situation here. Eurekaknowledges in its complaint
that current zoning allows Eureka to builolif townhouse units on the property; the rezoning
application sought to build temnits. (ECF No. 1-2, PagelD.12And although Eureka copies
verbatim the substantive dpeocess rule statement frdedS Propertiesn its brief 6eeECF No.
8, PagelD.506)—correctly citing tlwntrolling published Sixth Circuéuthority for this type of
claim—Eureka fails to discuss holdS Propertieapplies here. Perhapgdause it is fatal to
Eureka’s claim.

Eureka does not attempt at gmyint to explain how it could v& a property interest in a
rezoning decision that isholly discretionary under state alodal law. Instead, Eureka proceeds

to argue that the City Counsldecision was unreasonabléd.(at PagelD.507-511.) But the
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merits of the zoninglecision are irrelevarit Eureka lacks a constitionally protected property
interest.See EJS Props698 F.3d at 856.

Eureka further argues that the City has faitedxplain “why the deai of the request was
necessary to preserve health, safmorals and general welfarelti(at PagelD.510.) But Eureka
has misunderstood the zoning omice. Maintaining public dalth, safety, and welfare is
necessary for rezoning approval; it is not sufficieeTroy, Mich., Zoning Ordinance, art.
16.03(C)(3); 16.04(C)(3). Thaltimate decision is holly discretionary antkeft to City Council.
Id. “The law is clear that a party cannot have@pprty interest in a discretionary benefitJS
Props, 698 F.3d at 857 (citation omitted).

In sum, because state and local law doareaite a constitutiongHprotected property
interest in a discretionaryzoning decision by the Troy CityoGncil, Eureka cannot plausibly
allege a constitutionally protected property or lipeinterest to statéhe first element of a
substantive due process claifee EJS Props698 F.3d at 855-856.

B. Arbitrary and Capricious Action

Arbitrary and capricious action is the secaiement of a substantive due process claim
arising from a zoning decisioiJS Props.698 F.3d at 856. In somaa@imstances, an arbitrary
and capricious action can stand alone to stamubstantive due prage claim without first
establishing a protected interest—acsdled “shocks-the-conscience” claird. at 861-62;
Tollbrook 774 F. App’x at 936. It is not entirely cleliom Eureka’s complaint whether Eureka
intends to assert arbitrary andpricious action as a separatbdsks the conscience” claim, or
whether it merely makes thislegation as the secorsep of a substantive due process claim.
Regardless, Eureka has failedpiausibly allege dnitrary and capriciousonduct. As the Court

will explain, a “shocks the conscience” claim is not available in the Sixth Circuit for rezoning
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claims that do not establish a constitutiongtiotected property interest. And even if a
freestanding “shocks the conscience” claim wegglable for a rezoning case, Eureka’s complaint
does not include any factual allegations to supghat claim. Finally, public records contradict
Eureka’s entirely conclusory argument that the City Counciésisions were arbitrary and
capricious.

A freestanding “shocks the conscience” claim for arbitrary and capricious action is not
available in a case based on discretionary rezpdecisions. The Sixth Circuit has repeatedly
stated that “in the context of a discretionaoying decision, government action will not shock the
conscience unless the arbitrary and capriciactson touches on a peatable interest’EJS
Props, 698 F.3d at 86Zfollbrook 774 F. App’x at 936see also Guertin v. Stat@12 F.3d 907,
922 n.5 (6th Cir. 2019) (quotingm. Exp. Travel Related Servs. Co. v. Kentu6ky F.3d 685,
688 (6th Cir. 2011) (“‘A plaintiff must demonstie a deprivation of a constitutionally protected
liberty or property interest in order to ediab a due process violati based on discretionary
conduct of government officials,” unless the maiteolves a constitutionathallenge to a state
law.”) (subsequent history omitted). So becadaeska cannot plausibly allege a constitutionally
protected property interest, detailed above, Eureka cannoatst a claim for a violation of
substantive due process arisiingm the City Council’s denial of its rezoning applicatioSge
EJS Props 698 F.3d at 862 (affirming graaf summary judgmentra explaining: “Because EJS
had no protectable interest, its substendue-process claim must fail.pllbrook 774 F. App’x
at 936 (affirming grant of disresal under Rule 12(b)(6) for sulbiae due process claim without
evaluating merits of platiff's “arbitrary and caricious” argument where @intiff failed to allege

a protected property interest).
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Even if the law permitted Eureka to allegéreestanding claim wibut a constitutionally
protected property interest, Eka’s complaint does not ajje any conduct by the Troy City
Council that would plausibly “shock the consciefiégnduct that “shocks the conscience” sits at
a high bar. For example, “solicitation of a bripea public official does not shock our collective
conscience.EJS Props 698 F.3d at 862 (finding &h even if a protectegroperty interest is not
required for substantive due process claim$’'&Xlaim that a citycouncilmember opposed
rezoning after EJS refused an alleged demand to donate $100,000 to a local retirement fund did
not “shock the conscience”). Similarly, “a citizen dowt suffer a constitutional deprivation every
time he is subject to the pettyarassment of a state agend’ (citing Vasquez v. City of
Hamtramck 757 F.2d 771, 773 (6th Cir. 1985) (finding gh¢ion that police dicer maliciously
wrote false parking tickets in retaliation agaipistintiff did not “shock the conscience”)). Eureka
does not make any allegations that would even approach thisofes@enduct. In its complaint,
Eureka alleges that the City Council “dehithe Rezoning Request without advancing any
reasonable Governmental intst€ (ECF No. 1-2, PagelD.12)he City Council “denied the
conditional rezoning after neighbor complaintshout advancing any reasonable governmental
interests just as they did subsequently with the rezoning reqitestt PagelD.13), “the denial of
the rezoning application vialed Plaintiff’s right to substantive due process.) (the City Council
“treated Plaintiff's property dierently than other propertigbat have sought rezoningsdJ),
“[t]he current R1C zoning of the paraslunreasonable and unconstitutionad’. @t PagelD.14),
and “[t]he decision to deny the requesteéaone was arbitrary and capricious!.). None of these
allegations make specific claims that woslibck the conscience. And Eureka makes no other

allegations that wouldupport those claims.

10
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Moreover, even if Eureka’s complaint wenet so lacking, undisputed public records
prevent Eureka from plausiblyledjing that the Troy City Couils decision was arbitrary and
capricious. The Court has reviewed the mingESF No. 2-8, ECF No. 2-13) and video of the
two City Council metngs at issue: the meeting on July2819, regarding thérst, conditional
rezoning applicationCity Council MeetingJul. 8, 2019), https://peva.cc/3337-67ZR, and the
meeting on February 10, 2020, regarding theomsec “traditional” or “straight” rezoning
applicationCity Council MeetingFeb. 10, 2020), https://permaB&3F-MU9T. (The Court may
consider these public records because Eureka refdleese meetings @ictly in the complaint
(ECF No. 1-2, PagelD.11-13), the City attachemrthto its motion to dismiss (ECF No. 2,
PagelD.109 n.2, PagelD.110 ns&e alsd&CF Nos. 2-8, 2-13), and they are central to the claims
at issueBassett 528 F.3d at 430. Eureka also does noeatbjo the publicacord exhibits and
jointly relies on one of themSgeECF No. 8, PagelD.512.))

These undisputed public records make clear that Troy@ityncil members denied both
of Eureka’s rezoning applicatiorier a variety of reasons baken public health, safety, and
welfare, consistent with their drity under the city zoning ordinancgeeTroy, Mich., Zoning
Ordinance, art. 16.03(C)(3); 16.04(C)(3).

At the first hearing, on Jul§, 2019, regarding the conditionazoning application, the
City Council heard public comment from 23 residents in opposition to the proposal, and zero
residents in support. (ECF N2-8, PagelD.344.) City Council mems then sharettheir views.
One councilmember expressed concerns that sidertial development dano sidewalks, limited
parking (just 23 total parking spofor ten units with two or tke bedrooms each), and that the
property was located on a “cutrdlugh street” through a reside area with traffic issue<ity

Council Meeting(Jul. 8, 2019), https://youtu.be/GfQ¥_jOYU (1:48:00-1:51:01). Another

11
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councilmember agreed that drivers frequently sgtb 50 miles per hour on the residential street
and that the proposal did not “fihe area,” but noted the citpuncil’s responsibity to ensure
affordable housing and advised Eureka thasittents are receptive to a smaller projelct. at
(1:51:02-1:54:00). Another membreiquested and received confation that notice requirements
under the Michigan Zoning Enabling Act and zaniordinance were followed and requested
clarification from the City about pking requirements. Thaty representativeonfirmed that their
general recommendation is fourkiag spots per unit plus threesitor spaces. (1:54:00-1:57:00).
The same councilmember even expressed concerthénsltaster Plan may need revision to better
reflect priorities of reslents in order to protedevelopers from investing a great deal of money
only to be denied approval: “our master plan seémbe a little out of step with some of the
residents in the neighborhood . . e tinaster plan maybe needs tofine-tuned . . [so] we are
not having developers investantof money to get ta process where it may bet the result they
were hoping for . . . a year lateid. at 1:57:00-2:02:12. He continu¢se can’t deny when you
have 20 people come up and woatyout their children walking ithe streets, their pets. . . we
have to listen to thatld. at 2:05:00-2:05:10. And the sarmeuncilmember compared Eureka’s
proposal with a prior proposal, known as the Mc€lproject, and observetit's a very similar
safety concern that | do knowlegitimate . . . we're elected tepresent our residents and hear
and understand and balance your input against the ldvat 2:05:40-2:08:05. He concluded that
safety was his “number one conceril” Another councilmember noted that he had voted yes on
two prior townhouse development pojs, but those fit witktreet and traffic flows in a way that
Eureka’s proposal did nokd. at 2:10:25-2:12:50. Aftea series of similacomments, the City
Council voted unanimously to deny the apgiion for conditional rezoning. (ECF No. 2-8,

PagelD.345.)

12
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On February 10, 2020, the City Council considdrexsecond, “traditional” or “straight”
rezoning application. Thisrtie, City Council heard public oanent from nine residents in
opposition to the proposal, and zero residents in support. (ECF No. 2-13, PagelD.456.)
Councilmembers expressed the same concerns from the previous me@igifigpuncil Meeting
(Feb. 10, 2020), https://youtu.be/qOxu2jZ-VHU43:12-2:03:03). One couimember stated:
“consistent with the same reasons | voted nfilmnconditional proposal], I'm gonna vote no now
for the same concerns, the traffice fack of sidewalk on that streetft. at 1:43:12-1:43:55. One
councilmember suggested that Eureka had not atéehtp address any ofdltoncerns raised by
residents or City Council at thei@r meeting: “[I]t doesn’'t seem #t they . . . listened to any of
the concerns of residents or Council or madeadjystments to the proposal, so there’s still the
same concerns . . . about the health safety andnseaif residents, trafficoncerns, no sidewalks,
children trying to get school, buses, bicycldd."at 1:43:53-1:44:40. “[S),” the councilmember
continued, “I don’t see how this situation is any better than it was wthfaist came before
council.” 1d. Another councilmember nedl that a new traffic study and speed study were
conducted, but still opposed theoposal: “while the volume of affic . . . might be relatively
modest, when there is an acknowledgpeed issue, it's difficuibr me to support an increase in
density.”ld. at 1:44:35-1:45:23. The City Council votedamimously to deny the application for
traditional rezoning. (ECF No. 2-13, PagelD.456-457.)

In other words, the public record shows t@atly Council considered the proposal, heard
public comment that was unanimously opposed to the development, and evaluated the proposal’s
impact on public healtlsafety, and welfare, consistent witteir authority undethe city zoning
ordinance. City Council memleerarticulated multiple factlidbases for their decision and

referenced the applicable stairy grounds for approval—publicealth, safety, and welfare.
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Nothing in this record “shockihie conscience,” and Eureka doed make any other allegations
that would alter tis impression. While Eurekanay disagree with th€ity Council’s reasoning,
the undisputed public record indicates nothingteaby or capricious about the City Council’s
decision to deny each of Eureka'’s applications.

V.

Eureka has not filed an am#ed complaint in response tioe City’s motion as it was
entitled to do under the Federal RulesgFed. R. Civ. P. 15(a)(1)(B), and Eureka has not
requested leave to amend from the CaeeFed. R. Civ. P. 15(a)(2). Rier, the Court believes
that any amendment would be futile. The rezor@pgroval at issue herewholly discretionary
under state and local law, and the Sixth Circu#t imede clear that for a substantive due process
claim, “[a] party cannot possesspeoperty interest in the receipt a benefit when the state’s
decision to award or wihold the benefit is wholly discretionary£JS Props 698 F.3d at 855.
And public records provide cledocumentation that the City CouFs decision not arbitrary and
capricious.

For the foregoing reasons, the Court GRANT& @ity of Troy’s motion to dismiss (ECF
No. 2) with prejudice.

SO ORDERED.

Dated: November 24, 2020

s/Laurie]. Michelson

LAURIE J. MICHELSON
UNITED STATESDISTRICT JUDGE
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