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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

CARRIE MCCLUSKEY, et al.,

Plaintiffs, Civil Action No.
09-CV-14345
VS.
HON. MARK A. GOLDSMITH
BELFORD HIGH SCHOOL, et al.,

Defendants.
/

OPINION AND ORDER DENYING DEFENDANT S’ MOTION TO DISMISS FOR
LACK OF PERSONAL JURISDICTION AND DENYING AS MOOT PLAINTIFES’
MOTION TO COMPEL DISCOVERY

[. INTRODUCTION

This is a purported class action involvirglaims for breach of contract, fraud,
misrepresentation, promissory estoppel, unjustemrent, RICO, and civil conspiracy. The named
Plaintiffs are Carrie McCluskey, Evelyn Reisdodhd Jaime Yanez (collectively, “Plaintiffs”).
Plaintiffs sue numerous entities and individuals; haveganly two have appeared in this action thus
far: Defendants Belford High School and Betf University (collectively, “Belford”).

Plaintiffs allege that Belford operates audalent Internet scheme involving the alleged sale
of sham high school diplomas and university degrees. Specifically, Plaintiffs allege that Belford
operates Internet websites on which it falsely regtssthat it is an accredited and legitimate high
school and university, whose diplomas andjrdes will be widelyaccepted by employers,
professional associations, and universities. Bftsmre adults who obtained allegedly illegitimate

high school diplomas or degrees through Belford’s websites.
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Now before the Court is Belford’s motion to dismiss for lack of personal jurisdiction and
Plaintiff's motion to compel discovery. The tteas are fully briefed and the Court heard oral
argument on December 2, 2010. For the reasons that follow, both motions will be denied.

II. BACKGROUND

The three named Plaintiffs—McCluskey, Reigfl@nd Yanez—are residents of Michigan,
Arizona, and California, respectively. Second Ampb 11 5-7. Plaintiffs allege, on information
and belief, that Belford is a corporation located in Texds{{ 8-9

Salem A. Kureshi is Belford’s managj coordinator. Kureshi Decl. f¥2n his declaration,
Kureshi testified as follows regarding Belford’s lack of contacts with Michigan:

. Belford is located in Pananid. 7 3.

Belford has no officers, agents, or emgésylocated in Michan, nor have any such
officials ever traveled to, or conducted business in, Michigdn{ 5.

. Belford has never advertised in Michigaor, has it targeted Michigan residents in its
advertising. Rather, Belford buys ads ayo@le’s search engine, which can be accessed
by anyone in the world with Internet servicéd. 1 6, 20.

. Belford has websites that are managed by an e-commerce company that is located
outside the United States and then outsedrto different companies in the United
States, none of which is located in Michigdd. T 19.

. Belford does not possess property, real or tangible, in Michigiafi 15.

. Approximately 10% of Belford students desin the United States, and approximately
0.16% reside in Michiganld. {1 8-9.

. Plaintiff McCluskey, the only named Plaintiff residing in Michigan, initially contacted

! Belford’s citizenship is irrelevant because the Court possesses federal question
jurisdiction over this matter based on Plaintiffs’ RICO claim.

2 Kureshi's declaration dated August 19, 2010 is attached as Exhibit 1 to Belford’s
motion to dismiss.



Belford via Belford’s website as part tife student registration/enrollment process.
Belford did not solicit or initiate contact with McCluskeld.  10.

. After Plaintiff McCluskey initially contacted Belford, it responded to McCluskey’s
inquiry by calling her on the telephone indligan. The call was made by a Belford
agent located in Southeast Asid. f 11-12.

. In addition, Belford mailed one piececofrespondence to McCluskey in Michigan.
This correspondence was mailed from outside the United Stateff 11, 13.

Belford has never consented to personal jurisdiction in Michigafj.21.

The “Terms of Service” section on Belf's websites provides that the student’s
relationship with Belford is governed by the laws of Panaldaf 24.

Plaintiffs attach to their response brief the deations of eight individuals, all of whom are
Michigan residents who received purported hggihool diplomas or university degrees from
Belford. The eight individuals are: (1) PlafhCarrie McCluskey, (2Deborah Collins, (3) Kris
Russell, (4) Annette Anderson, (5) Marvin Grgég Jerard McMillon, (7) William Mazur, and (8)
Karyn Thompson. Their interactions with Belford are detailed below.

1. Plaintiff Carrie McCluskey

Plaintiff McCluskey, a Michigan resident,stéied that she conducted a search on the
Internet for “high school diploma” (or words to thedtect) from her home in Michigan and was led
to Belford's website. McCluskdyecl. 11 1-4. The website “invited” McCluskey to take an online
“equivalency test” on Belford’s website, which she completed 6-7. McCluskey then received
a telephone call from a Belford representative at her Michigan hiwm$.7. The agent informed
McCluskey that she had passed the equivalencymnesthat all that was needed before she could

receive her diploma was paymemd. The agent also advised McCluskey that colleges across the

® Individuals (2) through (8) are currently non-parties to this litigation.
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country would accept a Belford diploméd. McCluskey provided her credit card details to the
representative over the phond. I 8. Thereafter, McCluskegaeived a diploma in the mail from
Belford. Id. 11 9-10; Tab 1 (copy of diploma). Theldima was shipped to McCluskey’s home in
Michigan. Id. 11 9-10. McCluskey applied for admission to Baker College, but was told that her
Belford diploma was invalidld. 1 11-12.
2. Deborah Collins

Collins, a Michigan resident, testified thaestonducted a search on the Internet for “online
high school” (or words to that effect) from her home in Michigan and was led to Belford’s website.
Collins Decl. 11 1-4. Collins called the phone number listed on Belford’s website and spoke to a
Belford representative in order to obtain further information regarding a Belford dipldn{g6.
The Belford representative told Collins to take an online equivalency test on Belford’'s wighsite.
19 7-8. While taking the online test, Collins recdiaghone call from a Belford representative who
advised Collins that Belford was running a “spdécand that she could receive a diploma at a
reduced priceld. 1 9. The representativaggested that Collins discontie the test and instead
enter certain personal information on Belford’s website, which Collingdli§f 9-10. Collins then
received emails and phone calls from BelfordhyextMichigan home, encouraging her to provide
her payment information so that she could receive her diplddad. 10. During one phone call,
a Belford representative advised Collins that ifgéiel that day, she would receive a reduced rate.
Id. 1 11. Collins provided her debit card numbemaraccount held atMichigan-based credit
union. Id. Belford, via EducationSP.com, debited $201.69 from Collins’ accédnf. 12; Tab 1
(copy of bank statement evidencing debit). Collins subsequently received an email from Belford

with log-in and password information, allowihgr personalized access to Belford’s webditke.



1 14; Tab 2 (copy of email). Colbmeceived her diploma in the irthereafter, which was shipped
to Collins’ address in Michiganld. 1 16-17; Tab 4 (copy of shipping label); Tab 5 (copy of
diploma).

Collins subsequently appliedfadmission at Grand Rapidsliége and Colorado Technical
University, but was told by both institutes that her diploma was invadidf{ 18-19. Thereatfter,
Collins returned to Belford’s website, from her home in Michigan, where she initiated a live online
chat session with Belford representative John SniitHf] 20. Collins told Smith, via the website’s
online chat function, that her Belford diploma haébrejected by the institutions to which she had
applied. 1d. Smith responded that “Belford High School diplomas are generally accepted by
institutions across the globe” because “theyaararded by a recognized High School which is fully
accredited.”ld. § 20; Tab 6 (transcript of online conversation between Collins and Smith).

3. Kris Russell

Russell, a Michigan resident, testified thag slbnducted a search on the Internet for “high
school diploma” (or words to that effect) from her home in Michigan and was led to Belford’s
website. Russell Decl. 1 1-4. Russell supplied her name and contact information by way of
Belford’s website, and completed the equivalency tdsf 6. After completing the online test,
Russell received a telephone call, at her home in Michigan, from a Belford representative, who
informed Russell that she had passed the test andltithat was needed before she could receive
her diploma was paymerit. § 7. Russell provided her credit carbrmation to the representative
over the phone and subsequently received her diploma in the lcheflf 8-10; Tab 1 (copy of
diploma). The package containing Russell'salph was shipped to her home in Michigéaah.

9. Thereafter, Russell applied to Baker Collegeywag told that her Belford diploma was invalid.



Id. 11 11-12.
4. Annette Anderson

Anderson, a Michigan resident, testified that she conducted a search on the Internet for
“GED” (or words to that effectirom her home in Mihigan and was led to Belford’s website.
Anderson Decl. 11 1-4. Anderson supplied hame and contact information over Belford’s
website. Id. 1 5. After supplying her personal information, Anderson received a phone call from
a Belford representative, who advised her thaghedlneeded to do in order to receive her diploma
was provide paymentd. { 6. Anderson provided her crechird information over the phone and
subsequently received a diploma in the miail {1 6-8; Tab 1 (copy of diploma). The diploma was
shipped to Anderson at her home in Michigdd. 11 7-8. Thereafter, Anderson applied to the
University of Phoenix, but was told that her high school diploma was invialid|{ 9-10.

5. Marvin Grace

Grace, a Michigan resident, testified thatch@ducted a search on the Internet for “GED”
(or words to that effect) from his home in Michigand was led to Belford’s website. Grace Decl.
11 1-4. Grace called the phone number listed on Belford’'s website and spoke to a Belford
representative in order to obtain further informatith.{{ 5-6. The representative advised Grace
to take an online equivalency test, accessible through Belford’s website, which Hd.djdz.
Grace also inputted and submitted personal infaamaand paid for a diploma using a credit card,
via Belford’'s websiteld. § 8. Belford sent two emails@race confirming the order and payment.
Id. 19; Tab 1 (copies of two eifsafrom Belford to Grace). Graseibsequently received a diploma
in the mail. Id. 9 10; Tab 2 (copy of diploa). The diploma was shipped to Grace at his home in

Michigan. Id. 1 10.



Prior to obtaining a Belford diploma, Grace had been offered a job at Hutzel Hospital in
Detroit, contingent upon obtaing a high school diplomdd. { 12. Grace provided a copy of his
Belford diploma to the hospital, but the hospital would not accelpt ifl 13. Belford subsequently
sent Grace an email congratulating him on his Belford dipldchd]. 14; Tab 3 (copy of email from
Belford).

6. Jerard McMillon

McMillon, a Michigan resident, testified that benducted a search on the Internet for “high
school online diploma” (or words to that effect) from home in Michigan and was led to Belford’s
website. McMillon Decl. §f 1-4. From his shigan home, McMillon provided his personal
information and completed the online equivalency tédt.{ 5-6. After completing the test, a
representative from Belford telephoned McMillon and advised him that all he needed to do to
receive a diploma is provide paymeld. § 7. McMillon’s mother provided the requested payment
and McMillon received a diploma in the malt. 1 8-9; Tab 1 (copy of diploma). The diploma
was shipped to McMillon’s Michigan homéd. 1 9-10. Thereafter, McMillon was denied a job
position based on his submission of a “fake diploma,” or words to that effed.11.

7. William Mazur

Mazur, a Michigan resident, testified thegt conducted a search on the Internet for “GED
information” (or words to that effect) from Hi®me in Michigan and was led to Belford’s website.
Mazur Decl. 1 1-4. From his Michigan home, Mazur created an account on Belford’s website,
provided his personal information, and took the online equivalency tdst{{ 6-7. After
completing the test, a Belford representative ddii@zur on the phone and advised him that all he

needed to do in order to receaeliploma is provide paymenkd. 1 9. Thereafter, Mazur logged



into his Belford account, accessible through Bel®website, and provided payment in the amount
of $212. Id. 1 10. Mazur subsequently received a diploma in the mail, which was sent to his
Michigan home.ld. [ 11-12; Tab 1 (copy of diploma).
8. Karyn Thompson

Thompson, a Michigan resident, testified teaé conducted a search on the Internet for
“degree online” (or words to that effect) fromrtadfice in Michigan and was led to Belford’s
website. Thompson Decl. {1 1-4. From h#ice in Michigan, Thompson supplied personal
information to Belford, including contact infortm@n and prior work and educational experience,
and paid a feeld. { 6. Thereafter, Thompson received a number of emails from Belford, including
an email confirming her “order” for a “Masters Degree in Business Administration,” another two
emails confirming payment, and yet another konmnfirming that her order had been shippétl.
1 7; Tabs 1-3 (copies of eméailem Belford). Thompson subsequbly received her Belford degree
in the mail. Id. ] 10-11; Tab 4 (copy of degree).

lll. LEGAL STANDARD GOVERNING MOTIONS TO
DISMISS FOR LACK OF PERSONAL JURISDICTION

Fed. R. Civ. P. 12(b)(2) authees the filing of motions to dismiss for lack of personal

jurisdiction. As stated by the Sixth Circuit, when

[p]resented with a properly supported 12(b)(2) motion and opposition, the

court has three procedural alternatives: it may decide the motion upon the

affidavits alone; it may permit discoveryaid of deciding the motion; or it

may conduct an evidentiary hearing to resolve any apparent factual

guestions. The court has discretiosetect which method it will follow, and

will only be reversed for abuse of that discretion.

Theunissen v. Matthew&35 F.2d 1454, 1458 (6th Cir. 1991) (tdas omitted). A court may opt

to permit discovery or convene an evidentiary hedfifighe written submissions raise disputed



issues of fact or seem to require determinations of credibiliefras v. First Tenn. Bank Nat.
Ass’n 875 F.2d 1212, 1214 (6th Cir. 1989). When the trial court has determined that the motion to
dismiss for lack of personal jurisdiction candexided upon the written submissions, the plaintiff
must only make a prima facie showing that perspmaddiction exists; if this burden is satisfied,

the motion to dismiss should be denied notstdehding any controverting presentation by the
moving party. The trial court must consider thegalings and affidavits in the light most favorable

to the plaintiff. Id.

In the present case, the Court resolvesdélé motion to dismiss based on the parties’
written submissions alone because the materiad faatinent to the jurisdictional controversy are
not in dispute.

IV. ANALYSIS

In analyzing challenges to personal jurisdinticourts distinguish between “general” and
“specific” jurisdiction. Third Nat’l Bank in Nashville v. WEDGE Group In882 F.2d 1087, 1089
(6th Cir. 1989). Generaljurisdiction is persguailsdiction over the defendant to adjudicate claims
not necessarily related to the defendant’s contacts with the forum state, provided the defendant’s
contacts with the forum state are of a “continumod systematic” nature. On the other hand, “[a]n
exercise of specific jurisdiction is proper where tlanok in the case arise from or are related to the
defendant’s contacts with the forum statitera Corp. v. Hendersod28 F.3d 605, 615 (6th Cir.
2005). In the present case, Plaintiffs do nguarthat Belford’s contacts with Michigan are
“continuous and systematic” such that general jiciguh is proper; ratheRlaintiffs contend only
that the Court should exercise specific jurisdiction over Belford.

To determine whether personal jurisdiction exifgderal courts apply the law of the forum



state, subject to the limits of the Due &&ss Clause of the Fourteenth Amendm&umpuServe,
Inc. v. Patterson89 F.3d 1257, 1262 (6th Cir. 1996). Thus,dbeiendant must be amenable to suit
under the forum state’s long-arm statute and thjairements of due process must be satisfied.
Reynolds v. Int'l Amateur Athletic Fed’83 F.3d 1110, 1115 (6th Cir. 1994). The Court first
addresses whether it may exercise specific jurisdiction over Belford under Michigan’s long-arm
statute, and then whether the exercise of pefgamsdiction over Belford comports with federal
due process requirements.

A. Michigan’s Long-Arm Statute

Under Michigan’s long-arm statute, ctairmay exercise specific jurisdiction over
defendants who (i) transact business within the qigtdp or cause any act to be done in the state
resulting in an action in tort, (iii) own, use, orgsess any real or tangible property within the state,
(iv) contract to insure any person, property, or risk located within the state, or (v) enter into a
contract for services to be performed or for materials to be furnished in the state by the defendant.
Mich. Comp. Laws 8§ 600.715.

Plaintiffs argue that provisions (i), (ii), and) @re satisfied in the present case. The Court
agrees with Plaintiffs that, at the very least, Belford clearly transbasdess in Michigan and
entered into a contract for materials and/or services to be furnished in Michigan when it (i)
telephoned Michigan residents, (ii) swayed thermurchase its product, (iii) accepted credit card
payment from Michigan residents online and rotree phone, and (iv) mailed its diplomas and
degrees to Michigan residents atitirespective Michigan residenceSee Sifers v. Horer 88
N.W.2d 623, 624 n.2 (Mich. 1971) (“the slightest” attloing business in Michigan satisfies the

“transact business” requirement of 8 600.715(Agcordingly, specific jurisdiction over Belford
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is proper under Michigan’s long-arm statute.
B. Due Process
The Sixth Circuit has articulated a three-part inquiry to determine whether the exercise of
specific jurisdiction over a defendant comports with federal due process requirements:

First, the defendant must purposefulladhimself of the privilege of acting

in the forum state or causing a conseméein the forum state. Second, the
cause of action must arise from the defendant’s activities there. Finally, the
acts of the defendant or consequergassed by the defendant must have a
substantial enough connection with the forum state to make the exercise of
jurisdiction over the defendant reasonable.

S. Mach. Co. v. Mohasco Indus., Ir1 F.2d 374, 381 (6th Cir. 1968)he Court addresses each
element, in turn.
1. Purposeful Availment
a. Law
The Sixth Circuit has summarized the purposeful availment requirement as follows:

[The plaintifff must . . . establish with reasonable particularity sufficient
“minimum contacts” with Michigan so that the exercise of jurisdiction over
[the foreign defendant] would not offeftdaditional notions of fair play and
substantial justice.'Int’| Shoe v. Washingtqr326 U.S. 310, 316, 66 S. Ct.
154, 90 L. Ed. 95 (1945).

The minimum-contacts requirementigt if [the foreign defendant]
“purposely avail[ed] itself of the prikege of conducting activities within the
forum State.” Hanson v. Denckla357 U.S. 235, 253, 78 S. Ct. 1228, 2 L.
Ed.2d 1283 (1958). “Purposeful availmi@the “constitutional touchstone”
of personal jurisdiction, is present where the defendant’s contacts with the
forum state “proximately result from actions by the defentanselfthat
create a ‘substantial connection’ with the forum StaBeiger King Corp.

v. Rudzewicz471 U.S. 462, 475, 105 S..@1174, 85 LEd.2d 528 (1985)
(emphasis in original), and where the defendant’s conduct and connection
with the forum are such that hestifould reasonably anticipate being haled
into court there.”ld. at 474, 105 S. Ct. 2174 (quotingorld-Wide
Volkswagen Corp. v. Woodsofd4 U.S. 286, 295, 100 S. Ct. 559, 62 L.
Ed.2d 490 (1980)). “This ‘purposefalailment’ requirement ensures that

11



a defendant will not be haled into a jurisdiction solely as a result of ‘random,’

‘fortuitous,’ or ‘attenuated’ contacts, of the ‘unilateral activity of another

party or a third person.”Burger King Corp, 471 U.S. at 475, 105 S. Ct.

2174 (internal citation omitted).
Neogen Corp. v. Neo Gen Screening,,IB82 F.3d 883, 889 (6th Cir. 2002).

The focus of the inquiry is whether the defendant has engaged in “some overt actions

connecting the defendant with the forum state€an v. Motel 6 Operating L.P134 F.3d 1269,
1274 (6th Cir. 1998). Neither the presence of the defendant in the state, nor actual contract
formation within the state essential to support jurisdictiohanier v. Am. Bd. of Endodontj&43
F.2d 901, 907 (6th Cir. 1988As the Supreme Court instructedBarger King Corp.

[jJurisdiction . . . may not be avoidemerely because the defendant did not

physicallyenter the forum State. Albugh territorial presence frequently

will enhance a potential defendant’silétion with a State and reinforce the

reasonable foreseeability of suit there, it is an inescapable fact of modern

commercial life that a substantial amoahbusiness is transacted solely by

mail and wire communications acrossetates, thus obviating the need for

physical presence within a State inigfhbusiness is conducted. So long as

a commercial actor’s efforts are “puredslly directed” toward residents of

another State, we have consistently rejected the notion that an absence of

physical contacts can defeat personal jurisdiction there.
471 U.S. at 476 (emphasis in original).

b. The Parties’ Arguments
Relying heavily on the Sixth Circuit’'s decision Neogen discussed below, Plaintiffs

contend—based on the testimony of the eight dedacluding that of Plaintiff McCluskey—that
Belford has purposefully availeddi$ of the privilege of acting in Michigan because it (i) uses its
interactive website to secure business from Michigan residents who respond to its Internet

advertising, (ii) initiates phone calls and sendsilsma encourage interested buyers in Michigan

to purchase its products, and (iii) mails its proda¢he homes and offices of Michigan residents.

12



Belford, on the other hand, argues that it has insufficient minimum contacts with Michigan
to justify personal jurisdiction. As an initial tber, Belford argues that the seven declarations
submitted by non-parties Collins, Russell, AndersGrace, McMillon, Mazur, and Thompson are
“irrelevant,” and should be disregarded, becausedhefunrelated to Plaiiff Carrie McCluskey’s
cause of action, and, therefore cannot support a claim for limited personal jurisdicReply at
1.

Additionally, Belford points out that its websiteakes no mention of Michigan and that its
relationship with its customers is governed by Paan@an law. Belford emphasizes the declaration
of its managing coordinator, Salem A. Kureshijehhstates, among other things, that Belford: (i)
is located in Panama, (ii) does not operate e @y presence whatsoever in Michigan, (iii) does
not specifically target advertising to Michigan residents, (iv) has no banks accounts in Michigan,
(v) has no real or tangible property in Michigand (vi) has no vendors in Michigan, and (vii) has
never directed its employees to travel to Miamg Belford further emphasizes Kureshi’'s statement
that less than 1% of its students are Mjaln residents. Belford relies mainly up8ampbell v.
Bridgeview Marina, Ltd.347 F. Supp.2d 458 (E.D. Mich. 2QQ4AK, Inc. v. Deer Creek Enteys.

885 F.2d 1293 (6th Cir. 1989), akdrry Steel, Inc. v. Paragon Indu%06 F.3d 147 (6th Cir. 1997),
all discussed below, in support of its argumeat its contacts with Michigan are insufficient to

justify personal jurisdiction.

* Following oral argument, the Court issued an order inviting the parties to submit
supplemental briefing relating to this argument because it was inadequately addressed by the
parties in their initial motion papers. Both sides have filed supplemental briefs. This issue is
discussednfra at 20-21.

13



c. Discussion

The Court agrees with Plaintiffs and finds tBatford has purposefully availed itself of the
privilege of doing business in Michiga The Sixth Circuit’'s decision iMeogernis directly on point
and controlling, foreclosing Belford’s argument thiatcontacts with Michigan are insufficient to
warrant specific jurisdiction.

The defendant iNeogerwas a Pennsylvania blood testimgsiness with a physical presence
only in Pennsylvania. It was sued for trademafkngement and related wrongs in the Eastern
District of Michigan by a Michigan plaintiff in the business of marketing health care products,
including diagnostic test kits. About 90% of the defendant’s business was generated through
established contracts with customers around thedwaohe of whom was located in Michigan. The
remaining 10% of the defendant’s business steafinoen customers with whom the defendant had
no prior contract. Customers not under a contratdined the defendant’s services by telephoning
or emailing the defendant, who would then sermdciistomer a form to complete and mail back.

The customer could then obtain test results via mail, or by visiting the defendant’'s website and
logging in using a unique password provided to the customer by the defendant. The defendant’'s
website, which was internationally accessibleyvpmed potential customers with information and
allowed them to print forms and log in useagnique password. Customers paid by mailing a check

to the defendant’s Pennsylvania office. In oearythe defendant performed 14 orders for Michigan
customers. The question for decision was whdtteedefendant’s contacts with Michigan through

its website and its approximately 14 yearly mail-order transactions with Michigan customers
subjected it to specific jurisdiction in Michigasee282 F.3d at 886-887.

The Sixth Circuit answered this question in the affirmative, holding that

14



[the defendant’s] contacts with Michigan customers are more than random

or fortuitous events. Although customers from Michigan contacted [the

defendant], and not the other wagpamd, [the defendant] could not mail test

results to and accept payment from customers with Michigan addresses

without intentionally choosing to conduct business in Michigan. This

establishes that [the defendant] chose to contract with customers from

Michigan. Additionally, a part of [thdefendant’s] service is the packaging

of the results of the tests that it perhs. When [the defendant] mails these

test results to its Michigan customens sends them a password to be used

interactively on its website, [it] reael out to Michigan to perform its

services there. [The plaintiff] hastfefore alleged facts which, when viewed

in the light most favorable to [it], support a finding that [the defendant]

purposefully availed itself of the privilege of doing business in Michigan.
Id. at 892. The court explicitly noted that it was detiding the issue based on the existence of the
defendant’s website alondd. at 890. The court did, however, find that several aspects of the
website supported a finding of purposeful availmsath as the fact that Michigan residents were
provided passwords to access test results and thin&iche website held itself out as welcoming
to Michigan businessesd. at 890-891.

The similaities betweerNeogenand the present case are stark; the differences, few in
number, are unremarkable. Importantly, in both cases, it was the potential customer who first
reached out to the defendant, arat the other way around. Yet, theeogencourt found the
existence of specific jurisdiction over the non-desit defendant based on actions taken by the
defendant, and directed toward Michigan customafter initial contact was established.
Specifically, after potential Michigan custoreeestablished the initial contact, the defendant
welcomed and accepted their business, knowiag ttey haled from Michigan, by (i) sending
necessary forms in order to facilitate the transaction, (ii) assigning Michigan customers unique

passwords, allowing them to access test results via the defendant’s website, (iii) sending test results

in the mail to Michigan addresses, and (iv) accepting payment from Michigan customers.

15



The uncontested declarations of the eight Michigan students in this case reveal that Belford
welcomed and accepted their business in nanthe ways as did the defendantNeogen
Specifically, the declarations reveal that Bedfogpresentatives (i) initiated one or more telephone
calls with six of the Michigan-based declarants in order to facilitate the transaction, (ii) assigned a
unique password to at least one of the Michigan-based declarants, allowing her personalized access
to Belford’s website, (iii) sent emails to at lettwee of the Michigan-based declarants regarding
paymentissues, promotions, and account information, (iv) accepted credit/debit card payments from
five of the eight declarants over the phong aacepted and processed online credit card payments
via Belford’s website from the remaining ¢& of the eight declants, and (vi) mailed
diplomas/degrees to each of the eight declarants, at their Michigan addresses. Taken together and
viewed in the light most favorable to Plaffdj the Court finds these purposeful actions, all
specifically and consciously directedMichigan residents, sufficient unddeogerto satisfy the
purposeful availment requirement under the Fourteenth Amendment.

Not only did Belford welcome and accept the business of Michigan residents in the same
manner as did the defendantMeogen it also actively encouraged their business by taking
affirmative steps to entice undecided potential Mjah customers who had not yet paid for their
diplomas/degrees. As noted, Belford initiated onmarre telephone calls wiix of the declarants
in order to facilitate the transaction. During these calls, Belford representatives advised the six
declarants, who had not yet consummated thetlsedagh payment, that all that was necessary in
order to for them to receive gottbma or degree was payment.phuticular, Belford put the “hard
sell” on Collins, calling her at her Michigan hoimefore she even completed her equivalency test

to advise her of a special promotion on diplgmiaing. Significantlythere was no evidence of
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similar enticement by the defendant Neogen making the case for specific jurisdiction
considerably stronger here.

Belford attempts to blunt the impactéogenby arguing that it relied on a case that has
since been criticized and, alternatively, tNabgens distinguishable from the present case. Both
arguments are unpersuasive. The criticized case on Whimfperrelied isZippo Mfg. Co. v. Zippo
Dot Com, InG.952 F. Supp. 1119, 1124 (W.D. Pa. 1997). Thhaecourt held whether a business’
website subjects the business to personal jurisdiction in a given forum depends on the website’s
level of interactivity: a website that is “passive&( merely offers information to the user) would
not support jurisdiction while a website that is “interactivied.( allows the user to exchange
information with the host computer) would support jurisdictideh. at 1124-1125. ThBleogen
court did rely orZippds “sliding scale” of interactivity framwork, at least in part, in concluding
that the defendant’s website supported a findingusposeful availment. As Belford correctly
notes Zippaos “sliding scale” framework hassen criticized in recent yearSee, e.qgOldfield v.
Pueblo De Bahia Lora, S.A58 F.3d 1210, 1219 n.26 (11th Cir. 2Q0%hus, Belford argues that
the persuasiveness Neogerhas been eroded due to its reliance on authority that has since been
guestioned.

The argument is unpersuasive for several reasons. F@sgierremains good law in the
Sixth Circuit because it has neither been d¢réid nor overruled by the Supreme Court or by a
subsequent panel of the Sixth Circuit. THdéspgens binding on this Court.

Second, Belford vastly overstates the degree on wmbgenrelied upon theZippo
framework in reaching its conclusion. In reaching its conclusioNéogercourt concentrated on

the affirmative actions taken by the defendant, dghds Court in its analysis above, to reach out
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to and facilitate business with forum customers. Nhegercourt did not rely principally on the
Zippoanalysis, which focuses on whether a websiteasely passive versus highly interactive as

the basis for either denying or sustaining persquasdiction. The court did note that certain
aspects of the defendant’s website supported a finding of purposeful availment. However, this
analysis of the website—which focused on thgrde to which the website allowed forum users to
use its services as just one factor (andmstactor) in a purposeful availment analysis—is sound,
and would very likely remain sound, even if the Sixth Circuit or the Supreme Court eventually
sustains the criticism relating #appds “sliding scale” framework.

Belford next argues thaleogenis distinguishable from the present case because the
defendant’s website in that case held itself amitvelcoming to Michigan businesses, whereas
Belford’s website does not:

[The defendant] . . . posts on its website a chart showing the “results of

screening 4,579 infant deaths withknown cause,” including a geographical

breakdown of data that expressly includes Michigan. This chart suggests that

[the defendant] has used data colledteth Michigan residents to complete

this study, and holds itself out as having done so.
Neogen 282 F.3d at 891. The chart mentioningcMgan, which was found on the defendant’s
website, was but one of many factors that led\teegercourt to its conclusion that the defendant
purposefully availed itself of the privilege of doing lmess in Michigan. Belford is correct that the
same fact is not operative here; however, thersignéicant facts that exist here—that did not exist
in Neoger—that support a finding of purposeful availme@ne such fact is the manner in which
Belford actively encouraged and enticed undecided Michigan customers to proceed with the

transaction by persuading Michigan residentt the diplomas/degrees would be accepted by

colleges and universities across the country.
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Belford believes, incorrectly, that the present case is analogous to decisions such as
Campbel] LAK, andKerry Steel in which courts found specific jurisdiction over non-resident
defendants lacking. The critical difference between those cases and the present case is that the
defendants in those cases did nothing to reach out to forum residents to secure or encourage
business. IICampbell emergency circumstance®( the breakdown of the plaintiffs’ boat at sea)
led the plaintiffs to the defendantwat repair shop in Canada. LAK, the defendant-seller of
property did nothing to reach out to the Michidand-buying market or to secure the sale of his
land to a Michigan buyer. IKerry Steelthe coil-buying defendant ditbt seek out the plaintiff,

a Michigan-based seller of coils. In contraghise cases, Belford took substantial and conscious
steps to secure and encourage the businesscbiddn residents by reaching out to them through

phone calls and email in an attempt to sway tteeproceed with a purchase. For this reason, the
cases on which Belford relies are distinguishable and not controlling here.

Belford also argues that the Court shouldexarcise personal jurisdiction over it because
it has no physical presence in Michigan, oalysmall percentage of its business stems from
Michigan residents, and its relationship withatsstomers is governed by Panamanian law. Even
assuming these facts to be true, they do oy tlae day in light of the analysis abov@ee Burger
King Corp, 471 U.S. at 476 (“[jJurisdiction . . . may no¢ avoided merely because the defendant
did not physicallyenter the forum State (emphasis in origindlgogen 282 F.3d at 886-887
(exercising personal jurisdiction over a defendantitketipe fact that a very small percentage of its
customers resided in the forum staB)rger King Corp, 471 U.S. at 482 (holding that choice-of-
law provisions are alone insufficient to estdbljarisdiction, although they can “reinforce [a]

deliberate affiliation with the forum State ane& tleasonable foreseeability of possible litigation

19



there”).

Finally, Belford argues that the Court canoomsider its contacts with non-parties Collins,
Russell, Anderson, Grace, McMillon, Mazur, and Thompson because any such contacts cannot
support a finding of specific personal jurisdictioks noted in footnote four, the Court requested
supplemental briefing on this issue. In their seppntal brief, Plaintiffs point out, correctly, that
the Sixth Circuit ifNeogerexpressly considered and relied upon the defendant’s contacts with non-
parties in finding the exercise of specifizisdiction over a foreign business propedeogen
involved only one party plaintiff, Neogen Corptioa. Yet the Sixth Circuit, throughout the entire
Neogenopinion, framed its analysis of whether an exercise of specific jurisdiction was proper in
terms of the defendant’'s contacts with Michigan resglépiural), specifically, the fourteen
Michigan businesses with whom the defendant contracted in a givenSeaiNeoger282 F.3d
at 891 (finding that “[t]he district court . . tred in concluding that the 14 yearly contracts with
Michigan customers were insufficient to edistb personal jurisdiction over [the defendant]”).
Thus,Neogerdirectly supports Plaintiffs’ argument thiaits Court may consider Belford’s contacts
with non-parties in analyzing whether the Couetxgrcise of specific jurisdiction over Belford is
proper.

On the other hand, in its supplemental brief, Belford cites several cases for the proposition
that “a plaintiff cannot rely on acts allegedlyrpetrated against other putative class members to
establish personal jurisdiction over defendants for her claiktatthews v. Brookstone Stores, Inc.
469 F. Supp.2d 1056, 1067 n.17 (S.D. Ala. 2007). Howdéve cases on which Belford relies are
non-binding district court casd@deogenby contrast, is a recent diged Sixth Circuit opinion by

which this Court is bound. Notably, Belford does not so much as meNgogenin its
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supplemental brief. The Court anadg the present case in accordance Mébgena binding case
in which the defendant’s contacts with non-parties were considered and relied upon by the court in
the context of a specific personal jurisdiction analysis.

However, even if the analysis of the unanimbleogencourt is found to be faulty or if
Belford is correct that a defendant’s contacts wittative class members cannot be considered, the
result reached by the Court today would remairhanged. This is because Belford’s contacts with
Plaintiff McCluskey are alone sufficient to suppaffinding of specific jurisdiction over Belford.

As discussed, Belford took affirmative, consciadions directed at Plaintiff McCluskey to
facilitate and secure her business. Belford called McCluskey on the telephone, at her Michigan
home, to inform her that she had passed the elgnieyatest and was therefore eligible to purchase
Belford’s product. Itthen swayed McCluskeyptarchase its product by telling her that the diploma
would be accepted by colleges across the country. It then accepted payment from McCluskey over
the phone and shipped its product to McCluskey'shigjan residence. In sum, Belford welcomed
McCluskey’s business, consciously reached out to her, and used the mail and wire communications
to facilitate and complete the transaction. Takirgyfttts in a light most favorable to Plaintiffs,

these purposeful actions directed at a Michigament are more than sufficient to support a finding

of purposeful availment.

Based on the foregoing analysis, and taking the fact light most favorable to Plaintiffs,
the Court finds that Belford purposefully availigsklf of the privilege of acting in Michigan.
Therefore, the first element of tMohascoframework is satisfied.

2. Connection Between Belford’s Activities and the Present Cause of Action

Under the second step of tMohascoframework, Plaintiffs must make a prima facie
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showing that the cause of action arosafBelford’s activities in Michigan. Ifhird Nat'l Bank
in Nashville v. WEDGE Group In@82 F.2d 1087, 1091 (6th Cir. 198@e Sixth Circuit reiterated
“that the *arising from’ requirement is satisfiedlifle cause of action is ‘related to’ or ‘connected
with’ the defendant’s forum contacts.” The purpdrtéass action complaintin this case stems from
Belford’s alleged sale of sham high school dipdsnand university degrees. Some of the alleged
victims of the purported scam are Michigan residents. In order to facilitate and complete these sales,
Belford reached out to Michigan residents immer sufficient to satisfy the purposeful availment
requirement, as discussed extensively abovesulh, the case relates to and is connected with
Belford’s contacts with MichiganThus, the second element of Mehascdramework is satisfied.
3. Substantial Connection

Under the final step of thdohascdaramework, the acts of Belford must have a substantial
enough connection with the forum state to make the exercise of jurisdiction over the defendant
reasonable. “An inference arises that the thibHasc¢ factor is satisfied if the first two
requirements are metBird v. Parsons289 F.3d 865, 875 (6th Cir. 2002). Here, taking the facts
in the most favorable to Plaintiffs, Belforddphoned six Michigan residents encouraging them to
buy its product; it swayed one undecided Michigandent to purchase a diploma by enticing her
with a sales promotion; it sent emails to thkéiehigan residents; it accepted payment, either by
phone or online, from eight Michigan residgnand it mailed its product to eight Michigan
residents. Taking the facts in the light mtastorable to Plaintiffs, Belford knew it was doing
business with Michigan residents, as evideniggdhe undisputed facts listed in the preceding
sentence. It should not be surprised that ifow being haled into a Michigan court to litigate

claims arising from these transactions. There is nothing unreasonable in subjecting Belford to
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jurisdiction in Michigan.

For the reasons stated above, the Court finalsRkaintiffs have established a prima facie
case that the Court’'s exercise of jurisdictmrer Belford comports with Michigan’s long-arm
statute. The Court further finds that Belfdvas sufficient minimum contacts with Michigan such
that the exercise of jurisdiction over it wouhdt offend traditional notions of fair play and
substantial justice, thereby comporting with due process principles. Accordingly, Belford’s motion
to dismiss for lack of personal jurisdiction is denied.

V. PLAINTIFFS’ MOTION TO COMPEL DISCOVERY

In their motion to compel discovery, Plaintiffs seek jurisdictional discovery related to
Belford’s connections with Michigan. Belfom@sists, arguing that the discovery requested is
“abusive” and “unnecessary because the Court can rule on Belford’s motion to dismiss without
additional discovery.” Resp. to Mdao Compel at 1. Plaintiffadmit that its motion to compel
“should be rendered moot by the@t’s denial with prejudice dBelford’s] personal jurisdiction
motion.” Mot. to Compel at 2.

As explained above, the Court has determthadjurisdiction over Belford is proper based
on the present record. Thus, Plaintiffs’ motion to compel is denied as moot.

VI. CONCLUSION

For the reasons stated above, Belford’s motion to dismiss for lack of personal jurisdiction

[docket entry 55] is denied aidaintiffs’ motion to compel disawery [docket entry 99] is denied

as moot.
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SO ORDERED.

Dated: December 30, 2010 s/Mark A. Goldsmith
Flint, Michigan MARK A. GOLDSMITH
United States District Judge

CERTIFICATE OF SERVICE

The undersigned certifies that the foregoing document was served upon counsel of record
and any unrepresented parties via the Court's ECF System to their respective email or First Class
U.S. mail addresses disclosed on the Notice of Electronic Filing on December 30, 2010.

s/Deborah J. Goltz
DEBORAH J. GOLTZ
Case Manager
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