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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

RODERICK SPEARS,

Petitioner,
CaséNo. 10-cv-11488
V.
HON.MARK A. GOLDSMITH
RANDALL HAAS,!

Respondent.
/

OPINION AND ORDER
(1) DENYING AMENDED PETITION FOR WRIT OF HABEAS CORPUS; (2)
DECLINING TO ISSUE A CERTIFICATE OF APPEALABILITY; AND (3) GRANTING
PERMISSION FOR LEAVE TO APPEAL IN FORMA PAUPERIS

[. INTRODUCTION

Petitioner Roderick Spears, currently confiretdthe Macomb Correctional Facility in
New Haven, Michigan, filed a prse petition for writ of habearpus pursuant to 28 U.S.C.
§ 2254 (Dkt. 1). After a jury trial in the Wayne County Circddurt, Petitioner was convicted
of the following: (i) voluntary manslaughtekjich. Comp. Laws § 750.321; (ii) assault with
intent to do great bodily harmvlich. Comp. Laws § 750.84; (iii) fen in possession of a firearm,
Mich. Comp. Laws § 750.224f; and (iv) commissmina felony with a firearm. Mich. Comp.
Laws § 750.227b. The trial court semted Petitioner asthird-time habitual-felony offender to

10-to-15 years’ imprisonment for the manslagghtfive-to-10 years’ imprisonment for the

! Petitioner has been transferred to the Macomize€tional Facility, where Randall Haas is the
warden. The only proper respondent in a habeasis#ise habeas petitioner’s custodian, which,
in the case of an incarcerated habeas petitieméne warden of the fdity where the petitioner

is incarcerated._ See Edwards v. Johns, 458upp. 2d 755, 757 (E.D. Mich. 2006); see also
Rules Governing 8§ 2254 Casdiule 2(a), 28 U.S.C. foll. 254. Therefore, the Court
substitutes Warden Randall Haas in the caption.
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assault, three-to-five years’ prisonment for the felon in pssssion, and a comsutive two-year
term for the felony-firearm charge.

The original petition raised five claimBhe case was then stayed on September 26, 2011,
after Petitioner filed a motion to return to staburt to exhaust additional claims. See 9/26/2011
Op. & Order (Dkt. 15). The case was reopeoedrebruary 25, 2013, s265/2013 Order (Dkt.

20), and Petitioner filed an amended pati adding three claims (Dkt. 19).

The petition and amended padititogether raise the followingight claims: (i) Petitioner
was denied a fair trial when a prosecution witngsse a tee shirt that referenced the victim’s
death; (ii) the prosecutor presented false testinairtyial; (iii) false testimony presented at the
preliminary examination should have resulteddismissal of the charge (iv) Petitioner was
denied his right to the effective assistance of Bgigecounsel when higtarney failed to raise
these issues on direct appeal; (v) Petitioner wéteehto an evidentiary hearing in state court
on his claim of ineffective assistance of counsel; (vi) the prosecutor failed to endorse and call
three witnesses at trial; (vii) B#oner was denied the effectiassistance of counsel for failing
to locate and call these three witnesses; @irid) Petitioner was denied his right to an
evidentiary hearing in state cowr the impact of the failure ofeéke three withesses to testify.

The Court denies the petition because Petiti’'s claims are barred from review by
Petitioner’s state-court procedural defaults and sx#uey lack merit. The Court also declines
to issue Petitioner a certificate of appealapiliiut the Court will grant Petitioner permission to

proceed on appeal in forma pauperis.

. BACKGROUND



Petitioner was originally charged with tidegree murder and lesseharges related to
the shooting death of Gary Rouse. Petitioner admitted that he shot Rouse, but he claimed he did
so in self-defense when Rouse tried to rob him.

The evidence presented at trial indicatlkeat on June 29, 2005, David Todd was driving
down a street in Detroit when he saw Gary Roarsd Rouse’s brother, Antoine Williams. Todd
parked his van and started talking with Williamkile Rouse continued walking. Another man,
“Slim,” was also present in his own vehicle, and the three men talked about the upcoming
firework show in Detroit.

Meanwhile, Rouse continued walking to ari®y house. Petitionavas standing on the
porch of the house when Rouse approachedliaviis saw Petitioner and Rouse talking on the
porch. Williams testified that he then heawounds of a scuffle and shots coming from the
direction of the porch. Both Todd and Williamgned toward the house and saw Petitioner
shooting at Rouse, who was running away. Willidhen made eye contaeith Petitioner, and
Petitioner pointed the gun at Williams and Todd and fired additional shots towards them. Todd
and Williams ran to the passengatesdf Slim’s van, and Todd wakot in the arm. Todd called
911 and reported the shooting.

After the shooting, Williamsan to the corner, where Isaw Rouse lying face-down in
the grass directly behind the house wheretiBeér had been. Williams saw a bullet wound in
Rouse’s back. Rouse was later declared deachaspital. The medicalkaminer testified that
he died as the resuif a single gunshot wound to the backodd testified duringhe trial while
wearing a shirt that read “RIP SoSo,” whievas Rouse’s nickname. The shirt also had

iconography that defense counsel suggestats&was the member of a street gang.



Police responded to the scene and foundbatiet casing on the gsay area between the
sidewalk and the house, and six casings orptreh. Immediately inside the house the police
found 23 small bags of cocaine.

That afternoon, investigator James Fisate®eived an anonymous call saying that the
individual involved in the shootg wanted to turn himself inEventually, Petitiaer talked to
police, and he presented himself at a locatiortremsportation to the poe station. During the
ride, Petitioner began to talkbout the shooting, saag he killed Rousean self-defense.
Petitioner also directed the police to a woodeda near a church parking lot where he had
disposed of the gun.

At the station, the police performed a gunstrestidue test on Petitioner, and gunshot
residue was found on Petitioner’s left hand and on hit dPetitioner then gee a statement. He
said he was visiting someone named Margund noon at the house on Racine Street. As
Petitioner started to leave, he heard someone call his name, whom Petitioner identified as Rouse.
Rouse asked Petitioner what theople across the street wemguing about. When Petitioner
replied that he didn’know, Rouse spun around with a gun ia hand and toléetitioner not to
move and to give Rouse his mgnePetitioner said he grabb#te gun and, durgnthe struggle,
the gun fired three times. Rouse let go of the gun and stumbled backwards.

Petitioner said that Rouse started walking toward Petitioner again, so Petitioner raised the
gun and pointed it at Rouse. Petitioner explained that Rouse stopped and started to turn away
when he pulled the trigger, explaining why Rouses shot in the back. Petitioner said he saw

three men watching by a van and was afraid, sshbéthree more times their direction.



Petitioner said he then ran, telling people Ratise tried to rob him. He said that Rouse
was after the drugs in the house, and that Petitiameed himself in because he did not intend
to hurt or kill anyone, but waserely was defending himself.

Marian Marshall testified atrial that she was workingh the house when she heard
Petitioner yell. She looked out the window ana $&etitioner picking himself up off the floor of
the porch with a gun in his handilarshall jumped off a chaima laid on the flogrand then she
heard shots. After a pause, she heard additidvoais.s Petitioner yelled at her to get out of the
house because they were being robbed.

Sonya Stinson, a neighbor who was acrosstifeet at the time dhe shooting, testified
that she saw four men get out of the van befloeeshooting and three dgeack in tle van after
the shooting.

Following arguments and instructions, they found Petitioner guilty of the lesser
offense of voluntary manslaughter, as vealithe other offenses indicated above.

After he was sentenced, Petitioner filedagpeal of right, raising the following claims:

i.  There was insufficient evidence sapport the verdict of guilty
of manslaughter.

ii.  The defendant-appellant had a vadefense of fleeing felon to
the murder charge.

iii.  There was insufficient evidence sapport the verdict of guilty
of assault with intent to do great bodily harm.

iv.  Defendant-appellant had a validfelese of duress to the felon
in possession charge.

v. Defendant-appellant had a valid defense of self defense to the
manslaughter and assault with intent to do great bodily harm
less than murder.



vi.  Defendant-appellant was deniedaar trial by the prosecutor
and/or police departments handling of the investigation
regarding the gun, magazine, and bullets.

vii.  Defendant-appellant was denieéffective assistance of
counsel.

The Michigan Court of Appeals deniedration for remand by order dated September
29, 2006. Petitioner then filed a pro per brief #® Ktichigan Court of Appal seeking review of
the following additional claim:
The evidence abducted [sic] atetlpreliminary examination fail
[sic] to establish probable causebind defendant over for trial on
a first-degree murder charge, andrtfore the district court abused
its discretion.

The Michigan Court of Appeals affirmeBetitioner’s convictions in an unpublished

opinion. People v. Spears, No. 267572, 2007 ¥203537, at *6 (Mich. App. Apr. 24, 2007)

(per curiam) (Dkt. 9-8).
Petitioner then filed an application for leato appeal in the Michigan Supreme Court,
raising the same claims. The Michigan Supmre@ourt denied the application in a standard

order. _People v. Spears, 737 N.W.2d 736 (Mich. 2007) (Dkt. 9-9).

On May 15, 2008, Petitioner filed a motion fotigE from judgment in the trial court,
raising the following claims:

i. Defendant was denied the righkd an impartial jury when
David Todd was permitted to wear a tee-shirt depicting the
deceased while testifying. Suchpeactice interferes with the
right to a fair trial by an impartial jury free from outside
influences.

i. Defendant was denied his stated federal due process rights
where his conviction was obtaché¢hrough the use of false and
perjured testimony. The numerousstances of prosecutorial
misconduct and violations of discovery violated Mr. Spears’
right to a fair trial,requiring reversal.



iii.  The law of the case doctrine does not control where the legal
and factual fabric and content of the case has changed
drastically. There is no longgrobable cause to support Mr.
Spears’ conviction.

iv. Defendant was denied effectiassistance of appellate counsel
where his appellate attorney dit raise the lzove issues in
his appeal by right or in a motion to remand.

v. Defendant is entitled to an identiary hearing regarding the
ineffective assistance of batial and appedte counsel.

The trial court denied the motion by ordated July 30, 2008. The Court found that
review of Petitioner’s claimsvas foreclosed under Michigan Court Rule 6.508(D)(3) because
Petitioner had failed to show “good cause” for fajlito raise the claims in his direct appeal.

People v. Spears, No. 05-7354-01, at 61-62 (cm/ecf pages) (Wayne Cnty. Cir. Ct. Jul. 30, 2008)

(Dkt. 9-11).
Petitioner appealed, but the Michigan QGoaf Appeals denied Petitioner's delayed
application for leave to appealrftailure to meet the burden oftablishing entitlement to relief

under Michigan Court Rule 6.508(D). People v. Spears, No. 288118, at 64 (cm/ecf page) (Mich.

Ct. App. Mar. 18, 2009) (Dkt. 9-11). The Michig&upreme Court subsequby denied relief,

citing the same court rule. People v. Spears, 774 N.W.2d 903 (Mich. 2009) (Dkt. 9-12).

Petitioner then commenced this actionApril 14, 2010. Over a year later, on August

25, 2011, Petitioner filed a motion &tay the case so he cowdhaust a new claim that he
asserted was based on newly discovered evidence:

Spears is entitled to a new trial based on newly discovered

evidence whereas the prosemuknew of a witness Amondo

Stewart['s] statement that would have helped defendant but the

prosecutor failed to endorse ethwitness as well as denied

defendant discovery of the witness’s statements.

Pet'r Mot. at 3 (Dkt. 14).



The Court granted the stay, 9/26/2011 O&ler (Dkt. 15), and Réoner returned to
the trial court to file a secondotion for relief from judgment.

By order dated February 15, 2012, the tdalrt denied the motion for relief from
judgment under Michigan Court Rule 6.502(G) hessait did not meethe requirements for
filing a second or successive motion for relief from judgment. Petitioner filed an application for
leave to appeal, but the Michigan Court of Apfs similarly dismissed the appeal for lack of
jurisdiction because P&bner had earlier filed a motion foelief from judgment and met none

of the exceptions under Rule 6.502(G)(2).ole v. Spears, No. 309966 (Mich. Ct. App. June

8, 2012) (Dkt. 23-1). Petitner applied for leave to appetiis decision inthe Michigan

Supreme Court, but that cawalso denied relief under RuU6.502(G). _People v. Spears, 822

N.W.2d 589 (Mich. 2012) (Dkt. 23-2).
[ll. STANDARD OF REVIEW
Title 28 U.S.C. § 2254(d), as amended by the Antiterrorism and Effective Death Penalty
Act of 1996 (“AEDPA”), Pub. L. No. 104-132,10 Stat. 1214, imposes the following standard
of review for habeas cases:

An application for a writ of habea®rpus on behalf of a person in
custody pursuant to the judgment afState court shall not be
granted with respect to any claim that was adjudicated on the
merits in State court proceedings unless the adjudication of the
claim —

(1) resulted in a decision that was contrary to, or
involved an unreasonable application of, clearly
established Federal law, as determined by the Supreme
Court of the United States; or

(2) resulted in a decisiorthat was based on an
unreasonable determination thie facts in light of the
evidence presented in the State court proceeding.



A decision of a state court is “contrary tolearly established federal law if the state
court arrives at a conclusion opposite to tlegtched by the Supreme Court on a question of
law, or if the state court decides a case whifidly than the Supreme Court has on a set of

materially indistinguishable facts. Willies v. Taylor, 529 U.S. 362, 405-406 (2000). An

“unreasonable application” occurs when “aestedurt decision unreasonably applies the law of
[the Supreme Court] to the facof a prisoner’s case.” Id. 409. A federal habeas court may
not “issue the writ simply because that cowhdudes in its independent judgment that the
relevant state-court decision ajepl clearly established federaiMarroneously or incorrectly.”
Id. at 411.

The Supreme Court has explained that aéfaticourt’s collateral review of a state-
court decision must be consistenmith the respect due state ctsuin our federal system.”

Miller-El v. Cockrell, 537 U.S. 322, 340 (2003) Thus, the AEDPA “imposes a highly

deferential standard for evaluagi state-court rulings, and demanklat state-court decisions be
given the benefit of #ndoubt.” _Renico v. Lett, 559 U.866, 773 (2010) (quotation marks and
citations omitted). A “state court’s determination that a claim lacks merit precludes federal
habeas relief so long as fairminded jurists califgree on the correctness of the state court’s

decision.” Harrington v. Richter, 131 S. C%0, 786 (2011) (quotation marks). The Supreme

Court has emphasized “that even a strong caselief dees not mean tratate court’s contrary
conclusion was unreasonable.” Id. (citationitbex). Furthermore, pursuant to section
2254(d), “a habeas court must determine whgtirments or theories supported or . . . could
have supported, the state court’s decision; aed thmust ask whether it is possible fairminded
jurists could disagree that thoaeguments or theories are incmtsnt with the holding in a

prior decision” of the Supreme Court. Id. Habeas relief is not appropriate unless each ground



that supported the state-cosrtiecision is examined anduind to be unreasonable under the

AEDPA. See Wetzel v. Lambert, 132 S. Ct. 1195, 1199 (2012).

“If this standard is difficult to meet, thest because it was meawotbe.” Harrington, 131

S. Ct. at 786. Although 28 UG. § 2254(d), as amended by tAEDPA, does not completely

bar federal courts from re-litigating claims that have previously been rejected in the state courts,
it preserves the authority for a federal court tanghabeas relief only “in cases where there is

no possibility fairminded jurists could disagree ttieg state court’s decision conflicts with” the
Supreme Court’s precedents. Ibhdeed, section 2254(d) “refledtse view that habeas corpus

is a guard against extreme malfunctions in the state criminal justice systems, not a substitute for
ordinary error correction through appeal.” (duotation marks omitted). Thus, a “readiness to
attribute error [to a state court] is inconsistesth the presumption #t state courts know and

follow the law.” Woodford v. Viscotti, 537 U.Q.9, 24 (2002). Therefore, in order to obtain

habeas relief in federal courtstate prisoner is reqeid to show that the state-court’s rejection
of his claim “was so lacking in justificatiothat there was anrrer well understood and
comprehended in existing law beyond any pdumbsi for fairminded disagreement.”
Harrington, 131 S. Ct. at 786-787.

Lastly, a federal habeas court must presume the correctness of state court factual
determinations. See 28 U.S&2254(e)(1). A petitioner mayhuet this presumption only with

clear and convincing evidence. Warrerdwmith, 161 F.3d 358, 360-361 (6th Cir. 1998).

IV. ANALYSIS
A. Claims Raised in Petitioner’s First Motion for Relief From Judgment
Petitioner’s first five habeas claims were presented to the state courts in his first motion

for relief from judgment. Responaiedoes not address the merits of these claims. Rather, he

10



asserts that the claims are barred from revi®meause the state courts denied relief due to
Petitioner’s failure to complwith Michigan Court Rule 608(D)(3) and demonstrate “good
cause” for failing to raise them on direct review.

When a state court clearly and expresslyesebn a valid state predural bar, federal
habeas review is barred, unless the petitioneddeamonstrate “cause” for the default and actual
prejudice as a result of the gk constitutional via@ltion, or can demonstte that failure to

consider the claim will result in a “fundamentalscarriage of justice."Coleman v. Thompson,

501 U.S. 722, 750-751 (1991). If a petitioner failshow cause for his procedural default, it is

unnecessary for the court to reach the piepiissue. _Smith v. Murray, 477 U.S. 527, 533

(1986).

The Supreme Court has noted that “a pracaglddefault does not baonsideration of a
federal claim on either direct or habeas revievess the last state court rendering a judgment
in the case ‘clearly and expressly’ states tlsguiigment rests on the pemtural bar.” Harris v.
Reed, 489 U.S. 255, 263 (1989). If the lasttestcourt judgment contains no reasoning, but
simply affirms the conviction in a standard ordée federal habeas court must look to the last
reasoned state-court judgment rejecting theréddgdaim and apply a psumption that later,
unexplained orders upholding thedpment or rejecting the sanasiaim rested upon the same

ground. _Ylst v. Nunnemaker, 501 U.S. 797, 803 (1991).

Michigan Court Rule 6.508(D)(3) provides that a court may not grant relief to a
defendant if the motion for relief from judgmeaiteges grounds for reli¢hat could have been
raised on direct appeal, absenshowing of good cause for the failure to raise such grounds
previously and actual prejudice resulting therefrom. The Michigan Court of Appeals and the

Michigan Supreme Court rejected what now fdPetitioner’s first five habeas claims because
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“the defendant has failed to meet the burdersifblishing entitlement to relief under MCR
6.508(D).” These orders, however, did not rdatersubsection (D)(3), nor did they mention
Petitioner’s failure to raise these claims on higdi appeal as theirtranale for rejecting his

post-conviction claims. Because the forndeys in this case citing Rule 6.508(D) are
ambiguous as to whether they refer to procedigédult or a denial of post-conviction relief on

the merits, the orders are unexplained. Sedn@tie v. Howes, 624 F. 3d 286, 291 (6th Cir.

2010). This Court must “therefore look to thetleeasoned state court opinion to determine the
basis for the state court’s rejection” of Petitioner’s claims. Id.

The trial court, in rejecting Petitionerfmst-conviction claims nidicated that Petitioner
failed to satisfy the “good cause” requirementder Rule 6.508(D)(3) fofailing to raise his

claims during his appeal of right. People v. Spears, N&388-01, at 61-62 (cm/ecf pages)

(Wayne Cnty. Cir. Ct. Jul. 30, 2008) (Dkt. 9}11Such reliance on Rule 6.508(D)(3) was “an
adequate and independent stateugd” on which the state can rdly foreclose federal habeas

review. Amos v. Renico, 683 F.3d 720, 733 (&in. 2012). Accordigly, review of these

claims is barred, unless Petitioner can demomrstratise and prejudice to excuse his default.
Petitioner alleges ineffective assistanceappellate counsel as cause to excuse his
failure to raise these claims on direct appektie Sixth Amendment guarantees a defendant the

right to the effective assistanoécounsel on the first appda right. Evitts v. Lucey, 469 U.S.

387, 396-397 (1985). However, it is well establistteat a criminal defendant does not have a
constitutional right to havepaellate counsel raisevery non-frivolous ssue on appeal. See

Jones v. Barnes, 463 U.S. 745, 751 (1983). The Supreme Court has explained:

12



For judges to second-guess reatdmprofessional judgments and

impose on appointed counsel a duty raise every “colorable”

claim suggested by a client wouddasserve the . . . goal of vigorous

and effective advocacy. . . . Nothing in the Constitution or our

interpretation of that docuent requires such a standard.
Id. at 754.

Moreover, a “brief that raises every aable issue runs the risk of burying good

arguments — those that, in the words of the gagabcate John W. Davigo for the jugular,’
— in a verbal mound made up of straagd weak contentions.” Id. at 753.

Strategic and tactical choices regarding which issues to pursue on appeal are “properly

left to the sound professional judgment of counsel.” United States v. Perry, 908 F.2d 56, 59 (6th

Cir. 1990). In fact, “the hallmark of effectiappellate advocacy” is é&t‘process of ‘winnowing
out weaker arguments on appeal and focusingtlbose more likely to prevail.”__Smith v.
Murray, 477 U.S. at 536 (quoting Barnes, 463 @&iS/51-752). “Generally, only when ignored
issues are clearly stronger than those predentik the presumption of effective assistance of

appellate counsel be overcome.”  Monzo Edwards, 281 F.3d 568, 579 (6th Cir. 2002).

Appellate counsel may deliver deficient megrhance and prejudice a defendant by omitting a
“dead-bang winner,” which is defined as asuis which was obvious from the trial record and

would have resulted in a regal on appeal. Meade v. Lawe, 265 F. Supp. 2d 849, 870 (E.D.

Mich. 2003).

Petitioner fails to show that appellate calissperformance fell ostde the wide range
of professionally competent assistance by omitting the claims that he raised in his post-
conviction motion. Petitioner’s appellate counsel raised seven claims on appeal, and though they
proved to be without merit, Petitier has failed to show thatshiirst five habeas claims have

any more merit, or that any tifem are “dead-bang winners.”
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Petitioner’s first habeas claim asserts tiatwas denied a fair trial because prosecution
witness Todd wore a shirt referencing the vitsirdeath. Petitioner claims that this created
undue sympathy for the victim. The Court has ree@whe record and findbat this claim is
not a dead-bang winner.

Defense counsel’s cross examination of Tbddan with a discussiarf his attire. _See
11/3/2005 Trial Tr. at 47-49 (Dkt. 9-4). He usetbiestablish that the wiess was a close friend
of the victim. Defense counselggested that the icons and colortleé shirt, as well as one of
the victim’s tattoos, indicateddhboth Todd and the victim were members of the “Barlow Boys”
street gang. He asked Todd if had an agenda when he catoecourt to tetify, and Todd
responded that he did. Defensounsel went on to suggebat the victim and Todd had
intended to rob Petitioner and tvas now covering up for a robbegpne-bad. In other words,
defense counsel used the witness’s attire as tay goint for attacking the witness’s credibility,
to establish his bias, and to fuer the defense theory that Petiter acted in self-defense. The
fact that a close friend of the victim mourned liies of the victim in itself was not surprising or
especially prejudicial.The shirt did not hava photograph of the victim, it did not suggest that
the victim was murdered, and it did not suggeat fetitioner was responsible for the killing.
Rather, it had symbols and colors that allowefénlge counsel to suggest a gang affiliation and
open an effective line of cross examination.

The case is, therefore, reasonably distisigaible from another case, Holbrook v. Flynn,

475 U.S. 560 (1986), were four uniformedatst troopers arrayed themselves behind the
defendant at his trial for murdering a trooper.e inoblem in Holbrook was that the presence of
the troopers was so inherentlyeprdicial that it branded the fdmdant with an “unmistakable

mark of guilt.” 1d. at 571. In Carey v. Musladin, 549 U.S. 70, 76-77 (2006), in contrast, where
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members of a murder victim’s family wore buttons during trial displaying the victim’s image, the
Supreme Court held that sughivate-actor conduct was distjuishable from the conduct in
Holbrook, and it found that the Court had not che@dtablished a rule prohibiting such private
conduct. Therefore, appellate counsel was reffective for failing to raise a claim regarding
the witness’s attire. The claim was not cleastsonger than the onesigad in the appellate
brief.

Petitioner’s next habeas claim asserts tihatprosecutor committed acts of misconduct at
trial. Petitioner asserted th&ibdd lied when he indicated thleé had never been convicted of
crimes involving theft or dishonesty in the lastyigars. He also asserts that Antoine Williams
lied about not being part of the “Barlow Boydyut, instead, that he was a member of a rap
ground called the “Third World Htlsrs.” Petitioner argues that the prosecutor let this false
testimony go uncorrected.

“The knowing use of false or perjured testimony constitutes a denial of due process if
there is any reasonable likelihood that the fagéstimony could have affected the judgment of

the jury.” United States v. Lochmondy, 890 F&&¥, 822 (6th Cir. 1989Fiting United States

v. Bagley, 473 U.S. 667, 678 (1985)). “In orderesiablish prosecutotiamisconduct or denial
of due process, the defendants must show Elsthtement was actualigise; (2) the statement
was material; and (3) the proseontknew it was false.” Id. “fie burden is on the defendants
to show that the testimony was actually pexfyrand mere inconsistencies in testimony by
government witnesses do not estabksbwing use of false testimony.” Id.

Petitioner supports his claim with a prmi#t of Todd’s arresrecord. The record
indicates that Todd was arrestEsl times between 1989 and 200mhe record does not indicate

whether any of the arrests resuliadconvictions. Arrest Seardht 6-7 (cm/ecf pages) (Dkt. 9-
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12). Accordingly, Petitioner has failed to demonstrate that Todd’s testimony was false or that
the prosecutor knew it was false. Petitiones bh&so failed to show that Williams’ testimony
regarding membership in the “Barlow Boys” 6rhird World Hustlers” was false, that the
prosecutor knew it was false, or that it had aegring on the outcome of the trial. Appellate
counsel was not ineffective for failing to inckidhis unsupported claim in Petitioner’'s direct
appeal. Moreover, the other egitte and testimony presented &ltmade it ratkr clear that
Todd and Williams were close with the victim awedre predisposed to testify in favor of the
prosecution. Even if Todd hadiqr convictions involving dishongsthat might have been used
to further attack his credibility, the Court is remnvinced it would have added much weight to
the defense. This omitted claim was not a dead-bang winner.

Petitioner next claims that he was entitleciooutright dismissal of the charges because
of the false testimony of Todd and Williamsthe preliminary examination. Again, because
Petitioner failed to establish thtte withesses’ testimony was falde has failed to show that
his counsel was ineffective for faitirto raise this claim on appeal.

Lastly, Petitioner claims that he was dahihis right to evidentiary hearing on his
ineffective assistance of appellate counseintlan the state courts, where he could have
established a factual basis for these claimsis Glaim falls beyond the scope of federal habeas
review.

In Michigan, a trial court may hold a heagi for claims of ineffective assistance of

counsel when the claim depends on facts ndherrecord._People v. Ginther, 212 N.W.2d 922,

925 (Mich. 1973). However, there is no clearly bstied constitutional ght to a state-court
evidentiary hearing to estalilisa claim of ineffective assetce of trial counsel._ Hayes v.

Prelesnik, 193 F. App’x 577, 584-585 (6th Cir. 2Q0f8e also Poindexter Jones, No. 1:05-
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CV-00833, 2008 WL 5422855, at *4 (W.D. Mich. D&, 2008) (“There is, however, no clearly
established federal law announced by the UnBtates Supreme Court that a defendant has a
constitutional right to an evidéary hearing [in state court] to establish a claim of ineffective
assistance of counsel.”). It was within tetate court’s discretioio determine whether
Petitioner made a sufficient ieentiary proffer to merit a full hearing. Petitioner had no
constitutional right to such a hearing. Because mot the province of a federal habeas court to
re-examine state-court determinations of stategaestions, this Court cannot grant relief based
on the state court’s decision notgrant Petitioner a hearing tis post-conviction claims. See

Bradshaw v. Richey, 546 U.S. 74, 76 (2005)eHs v. McGuire, 502 U.S. 62, 68 (1991).

Accordingly, Petitioner has failed to demtase that his appeite counsel provided
ineffective assistance by failing to include Petitioner’s first set of post-conviction claims in
Petitioner’s direct appeal. follows that Petitioner has not demonstrated cause to excuse his
procedural default nor prejudi. Additionally, forthe reasons discussed above, Petitioner’s
claims are without merit.

B. Claims Raised in Petitioner's Secad Motion for Relief From Judgment

Petitioner’s sixth through gihth habeas claims were peased in his second motion for
relief from judgment and conaethe failure of the prosecutor to call four witnesses at trial —
Amando Stewart, Janice Goolsby, and Jacquidbiaket, and Aaron Ballet. Petitioner alleges
that these four witnesses gave statementpdiice, and their tésnony would have been
favorable to the defense. He argues that the prosecutor was required to call them and that his
defense attorney was ineffective for failing to do $.astly, he asserts thidte state courts erred

in failing to hold an evidentig hearing on these claims.
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Respondent asserts, in part, that the clanesbarred from habeas review because the
state courts relied on a procedural rul®hibiting successive posbnvictions motions —
Michigan Court Rule 6.502(G) — in denyigtitioner relief. The Court agrees.

Under Michigan law, a defendant may file yohe motion for reliefrom judgment._See
Mich. Ct. R. 6.502(G)(1). The rule provides aroav exception for cases imhich a retroactive
change in the law occurred after the first motion for relief from judgment was filed. See Mich.
Ct. R. 6.502(G)(2). A defendant may not appealdbnial or rejection of a successive motion.
See Mich. Ct. R. 6.502(G)(1). Theal court denied Petitionersecond motion for relief from
judgment as improper under Rule 6.502(G). Retdr attempted to appeal this decision, but
both state appellate courts denlad applications for leave to appeal on jurisdictional grounds,
citing Rule 6.502.

Rule 6.502(G) was a firmly established angutarly followed procedural rule sufficient

to invoke the doctrine of procedural defauiee Porter v. Smith, 197 F. Supp. 2d 827, 832-833

(E.D. Mich. 2002). Because Petitier’'s second motion for reliefas rejected by the trial court
pursuant to Michigan Court Rulé.502(G), his sixth through ghth claims are procedurally
defaulted._Porter, 197 F. Supp. 2d at 833.

Petitioner cannot attempt totallish cause to excuse thisocedural default by placing
blame on his appellate counsel. This is bec@®etdioner could have, bulid not, raise these
new claims on his own in his first motion forlied from judgment. The Court notes that
Petitioner's Freedom of Informath Request, in which he clairhg obtained the facts for these
claims, is dated May 13, 2007. MFOIA RequesBa@t(cm/ecf page) (Dktl9). And his first
motion for relief from judgment was filed aboatyear later, on May 15, 2008. Accordingly,

Petitioner could have included these claimshis first motion for relief from judgment.
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Petitioner does not acknowledge or discuss thengjrof the receipt of the new evidence, and,
thus, he does not address his failureaiee his claims in his first motion.

Moreover, Petitioner cannot demonstrate that he will be actually prejudiced by a failure
to review his claims on the merits. “Prejudider purposes of procderal default analysis,
requires a showing that the detaof the claim not merely createa possibility of prejudice to
the defendant, but that it worked his actual and substantiakddvantage, infecting his entire

trial with errors of constitutional dimensionsJamison v. Collins, 291 F.3d 380, 388 (6th Cir.

2002) (citing United States #rady, 456 U.S. 152, 170-171).

Petitioner’s new claims mention four witnesskut he provides only specific information
regarding one, Amando Stewart. StatemenB8@a#2 (cm/ecf pages) i 19). Stewart told
police that he was sitting in a Taco Bell witts girlfriend when a man, presumably Petitioner,
came inside asking for a ride. e8tart gave the man a ride, duriwdich he told Stewart that he
had just shot at a man at least 2lesmvhen the man tried to rob him.

First, Petitioner has not shown that this witness statement was withheld from defense
counsel prior to trial. There is no indication in threcord of an unfulfitd discovery requests by
defense counsel. Nor is therstatement or affidavit from trialounsel that he did not receive
this police report. But, perhaps more impotfignit is not very diffcult to see why defense
counsel would chose not to call Stewart as aasgn While Petitioner's statements to Stewart
did indicate that he shot thectim because he was being robbed, he claimed to have shot at the
victim 21 times. This admission, together witk #vidence that the viot turned and attempted
to run from the porch during the shooting, wouldénanly served to further weaken Petitioner’s
self-defense claim. The absenaf Stewart’s testimony did netork to Petitoner’s actual and

substantial disadvantage.
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Petitioner does not provide statements froendther three withesses he lists. He claims
that Goolsby told the prosecutitrat the police were looking for a person known as B.J. or D.J.
in connection with the shooting, bBetitioner does not explain in anyway how this information
would have benefitted his defense. Lastly, Petitioner lists Jacqueline and Aaron Ballet as
uncalled witnesses, but not ordges his not provide statements from these individuals, he does
not even indicate theioanection to the case.

Finally, Petitioner included the affidavit @ornelius Carswell this amended petition,
even though he is not one of tfoar individuals Petitioner claimhat police failedo disclose.
See Carswell Aff. at 45-46 (cm/ephges) (Dkt. 19). Carswell'Sfiglavit basically asserts that
the day after the shootirige heard statements from the vicinassociates indicating that the
victim was trying to rob Petitioner and thaethshould have stopped him. Carswell does not
claim in the affidavit, howevethat he spoke with police or defge counsel, or that anyone else
connect to the case could identify him. Thath®re is no evidence atl that he was a known
witness at the time of trial. Therefore,tiBener has failed to show that the authorities
suppressed this witness or that his counsel weiective for failing to locate or call him.
Indeed, Carswell’s affidavit islated May 6, 2008, well after trialTherefore, Petitioner has
failed to demonstrate any viable legal claim relateth&ofailure of Carswell to testify at trial.
And again, the date of the affidavit indicateattany claim regarding Carswell could have been
raised in Petitioner’s first motion for relief fromdgment. Accordingly, Petitioner has failed to
demonstrate cause or prejudice to excuse theeduval default of his sih, seventh, and eighth
claims.

One final exception to the procedurdéfault rule, known as the “fundamental

miscarriage of justice” exception, allows revielvdefaulted claims ithe petitioner can show
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that the constitutional errors he alleges “halve] probably resulted in the conviction of one who is

actually innocent.” Bousley v. United States, 523 U.S. 614, 8838§) (quoting Murray, 477

U.S. at 496). In order to be entitled te thctual-innocence exceptiohowever, a petitioner
must present “new and reliable evidence that maspresented at trial” that “show[s] that it is
more likely than not that no reasonable junmuld have found him guilty beyond a reasonable
doubt.” Schlup v. Deldg13 U.S. 298, 299 (1995).

“To establish the requisite probability, theipeher must show that it is more likely than
not that no reasonable juror would have convicted him in light of the new evidence.” Id. at 327.
It is not sufficient to show merely thatethevidence raises a reasonable doubt that did not
otherwise exist._See id. at 3gThe meaning of actual innocence..does not merely require a
showing that a reasonable doubt exists in lighhefnew evidence, but rather that no reasonable
juror would have found the defendant guilty.”YExamples of evidence which may establish
factual innocence include credible declarations of guilt by another, trustworthy eyewitness
accounts, and exculpatory scientific evidenc®itts v. Norris, 85 F.3d 348, 350-351 (8th Cir.
1996); accord Schlup, 513 U.S. at 324 (referrinteta@ulpatory scientifieevidence, trustworthy
eyewitness accounts, or critical physical ewide”). “Actual innocence,” according to the

Supreme Court, “means factuahotence, not mere legal insufficiency.” Bousley v. United

States, 523 U.S. 614, 623 (1998). short, “the_Schlup standard demanding,” McQuiggin v.
Perkins, 133 S. Ct. 1924, 1936 (2013), with theultethat “tenable aagtl-innocence gateway
pleas are rare.”_Id. at 1928.

Nothing Petitioner has provided the Cowdmes close to demonstrating his actual
innocence. The case was a fairly typical onmlving a claimed self-dehse from a robbery.

The prosecution presented witnesses and evidadaating a shooting thatontinued after the
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alleged aggressor began to flea. Indeed, the victim was shot in the back. Petitioner presented
witnesses in support ofdiclaim that the victim had initially attempted to rob him, a proposition
the jury might have believed bstill found insufficientto justify the shooting given the evidence
that the victim began to fleeAfter hearing all of the evidenc#e jury convictedPetitioner of
the lesser offense of manslaughter. Petitiormr&nt proffered new evidence does not convince
the Court that he is actually innocent of tlaime, the assault, or the firearm charges.
Accordingly, his claims are procedurally barred from review,thedCourt denies the petition.

C. Certificate of Appealability

Before Petitioner may appedahis Court's dispositivedecision, a agificate of
appealability must issue. Se8 U.S.C. § 2253(c)(1)(A); Fed. Rpp. P. 22(b). A certificate of
appealability may issue “only the applicant has made a substrghowing of the denial of a
constitutional right.” 28 U.S.G8 2253(c)(2). When a court rejects a habeas claim on the merits,
the substantial showing threshold is met if geditioner demonstrates that reasonable jurists
would find the district court’'ssssessment of the constitutiordhim debatable or wrong. See

Slack v. McDaniel, 529 U.S. 473, 484 (2000). *“A petitioner satisfies this standard by

demonstrating that . . . jurists could conclutie issues presented are adequate to deserve
encouragement to proceed furtheMiller-El, 537 U.S. at 327. In apphg that standard, a
district court may not conduct allfimerits review, but must limit its examination to a threshold
inquiry into the underlying merf the petitioner’s claims._Idcat 336-337. “The district court
must issue or deny a certificate of appealabiithen it enters a final order adverse to the

applicant.” Rules Governing § 2254 Cases, Rudl@), 28 U.S.C. foll. § 2254; Castro v. United

States, 310 F.3d 900, 901 (6th Cir. 2002).
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Having considered the matter, the Court codek that this resolution of the petition is
not reasonably debatable, nor does Petitioner deserve ermoaragto proceed further in
federal court prior to the exhaustion of his statert remedies, and, theoeé, declines to issue
certificate of appealability.

D. Leave to Proceed on Appeal In Forma Pauperis

Although the Court denies a aéidate of appealabty to Petitioner,the standard for

granting an application for leave to proceed imfa pauperis (“IFP”) is bbwer standard than the

standard for certificates of appealaliliftoster v. Ludwick, 208 F. Supp. 2d 750, 764 (E.D.

Mich. 2002) (citing_United States v.ov¥ingblood, 116 F. 3d 1113, 1115 (5th Cir. 1997)).

Whereas a certificate of appealability may only be granted if a petitioner makes a substantial
showing of the denial of a constitutional rightcaurt may grant IFP status if it finds that an
appeal is being taken in good faith. Id. at 765%:728 U.S.C. § 1915(a)(3); Fed. R. App. P. 24(a).
“Good faith” requires a showing th#he issues raised are noivé@ilous; it does not require a
showing of probable success on the merits. dfp208 F. Supp. 2d at 765. The Court concludes
that an appeal in this caseutm be taken in good faith. Theoe€, the Court gmts Petitioner
permission to proceed IFP on appeal.
V. CONCLUSION

For the reasons stated abottee Court denies the petitidior writ of habeas corpus

(Dkt. 1). The Court decline® issue Petitioner a certificatd appealability, but the Court

grants Petitioner permission to proceed on appeal in forma pauperis.

SOORDERED.
Dated: October 30, 2015 s/Mark A. Goldsmith
Detroit, Michigan MARK A. GOLDSMITH

UnitedStateDistrict Judge
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CERTIFICATE OF SERVICE

The undersigned certifies that the foregoing documeas served upon counsel of record and
any unrepresented parties via the Court's ECFe8ysb their respective email or First Class
U.S. mail addresses disclosed on the &éotif Electronic Filing on October 30, 2015.

s/KarriSandusky
Case Manager
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