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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

GLYNN D. AKINS,

Plaintiff, Civil Case No.
10-CV-12755
VS.
HON. MARK A. GOLDSMITH
STATE FARM MUTUAL AUTOMOBILE
INSURANCE COMPANY,

Defendant.

OPINION AND ORDER GRANTING IN PART PLAINTIFF'S MOTION TO COMPEL
DISCOVERY

Introduction

Before the Court is Plaintiff's motion to el discovery. Docket entry (D.E.) 27.
Defendant responded to the motion, D.E. 34 ¢he Court held a lephonic hearing on the
motion on April 6, 2011. The Court also reqeelstand received supplemental briefing with
regard to certain claims. Foretiheasons explained below, the Qowitl overrule the majority of
the Defendant’s objections and accordingly wilamgyr the motion with regard to most of the
claims it raises.
Il. Analysis

A. Non-ACE and ACM Claims

Plaintiff's motion asks theaurt to compel answers to certain requests for admission and
interrogatories, and to comp#ie production of certain discaye Specificaly, Plaintiff's

motion argues that the following submissionsravénsufficient: Defendant’s responses to
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requests for admission 1, 6, 7, 8, 9, 10, and 1ppreses to interrogatories 1, 2, 3(b), 3(d), 4, 5,
6, 7, and 10; and responses to requestproduction 4, 5, 6, 7, 9, 10, and 11. Defendant’s
response to the motion does not address sevemlaoftiff's claims, specifically those made
with regard to interrogatories 1, 2, 3(b), 3(8) 6, and 10; and requests for production 4 and 5.
The Court construes Defendantsk of response as an acknedgment that Defendant did not
properly respond to those discovery requestfierefore, any objeans by Defendant with
regard to these interrogatoriasd requests are overruled and Defant is directed to respond to
them fully and without objection on or before August 10, 2011.

This Opinion next addresst®e contested claims, i.e. requests for admission 1, 6, 7, 8, 9,
10, and 12; interrogatories 4 and 7; and requests for production 6, 7, 9, 10 and 11.

Courts have long recognized tbperative standards concernithg parties’ duties in this
area. “Admissions are sought, first to facilitggeof with respect tassues that cannot be
eliminated from the case, and secondly, to natfuavissues by eliminating those that can be.”
Fed. R. Civ. P. 36 Advisory Committee’s Ngtel970 Amendment. “Parties may not view
requests for admission as a mere proceduratcese requiring minimally acceptable conduct.
They should focus on the goal of the Rules, &t efficient discovery, not evasion and word

play.” Marchand v. Mercy Med. Ctr., 22 F.383, 936-37 (9th Cir.1994)Similarly, the rule

providing for written interrogatories, Rule 33, “is intked to enable a party to prepare for trial,
to narrow the issues and thus help determine whiatence will be needeat the trial, and to
reduce the possibility of surprise at the tri&lee 8B Charles Allen Wright, Arthur R. Miller, et
al., Federal Practice and Prdoee § 2162 (2d ed. 1994). The pesthave a duty to discharge
their discovery obligations in goddith. The Court has broad distion to ensure full discovery

for the just, speedy, and inexpensive resolutioa ofse._See Charlesafil Wright, Arthur R.



Miller, et al., 8B Federal Practice & Proced§2284 (2d ed. 1994). This includes the use of
sanctions pursuant to Rule 37. Id.

After reviewing Plaintiff's rguests and Defendant’s respa)sthe Court concludes that
with respect to virtually evemesponse Defendant has failedrieet its discovery obligation.

1. Requests for Admission

At issue are requests for admission 1, 68,79, 10, and 12. The Court will set out
Plaintiff's request, followd by Defendant’s response.

Request for Admission No.1: Admitthat Defendant State Farm is the

responsible insurer to prale automobile no fault surance benefits to Glynn
Akins.

Response: Objection to tierm of the request and, tledore, denied. However,

State Farm does admit to being the nalifgarrier assigned to pay any claims

arising out from injuries sustained the automobile accident of September 4,

2005 which are reasonable, necessary, related and incurred.

Defendant’s objection to tiferm of the request is iptoper. An objection cannot
merely recite “objection to the form” withogpecifying a basis. See 8B Charles Allen
Wright, Arthur R. Miller, et al., Feder&ractice and Procedure § 2262 & n.5 (2d ed.
1994) (a party must “state the reasons fooligction”; [g]leneralized criticisms are not
sufficient”). The Court strikes the objectiand will regard the request for admission as

admitted to the extent that Plafhis entitled to benefits.

Request for Admission No.6: Admitah Glynn Akins experienced cognitive
deficits, anxiety and depressi as a result of the seegraumatic brain injury.

Response: Objection to the compound natdrthis request to admit and to the
fact that the request is overly broad andsdoet confine itself to facts at issue in
this lawsuit.



Defendant fails to raise a valid objection to the reqtiéEe request is not overly broad.
To the extent the request covers more thantopie, Defendant still has an obligation to admit
any portion that it can and deny the remairfddthe objection is overratl. As Defendant has
neither admitted nor denied the requestenhission, Defendant is directed to respond on or
before August 10, 2011.

Request for Admission No.7: Admit th@lynn Akins’ treating physicians have

prescribed 24-hour attendant care becaakethe injuries sustained in the
automobile accident of September 4, 2005, up to the present time.

Response: Objection, this request to admit is vague, compound in nature and fails
to specify which physician’s actions StatarRas asked to admit to. State Farm
cannot address requests to admit whichrrefélaintiff's “treating physicians” as

it may not know all of Plaintiff's treatinghysician[s] or, even, Plaintiff’'s current
physicians.

! The Court notes Defendant’s single citatidrauthority, presumably standing for the
proposition that its objections grestified. The Court does notfil this authority convincing in
this case, however. Defendant cites to alsipgactice guide staty that “compound, complex,
and vague [requests for admission] are prone tectibp.” Dkt. 34 at 3 (Bfendant’s response).
Defendant does not cite any caselaw, precedent@herwise, for this proposition. The Court
also notes that, in its reviethe authority cited by Defendanas only ever been cited for the
stated proposition in a single othwatter, an unreported magistratdge order from the District
of Colorado._See Cunningham v. Standairé Ins. Co., No. 07-cv-02538, 2008 WL 2247860,
at *2 (D. Colo. 2008) (citing William W. Schwaer et al., Civil Discovery and Mandatory
Disclosure: A Guide to Efficient Practice 652d ed.1994)). Nor does the quotation from the
practice guide give any indicatidinat such objections would lag@propriate in the facts and
circumstances presented in this case.

’Rule 36 states:

If a matter is not admitted, the answer mastcifically deny it or state in detail

why the answering party cannot truthfullynaitlor deny it. A denial must fairly
respond to the substance of the mattad when good faith requires that a party
gualify an answer or deny only a part ahatter, the answer must specify the part
admitted and qualify or deny the rest. The answering party may assert lack of
knowledge or information as a reason for failing to admit or deny only if the party
states that it has made reasonable iycid that the information it knows or can
readily obtain is insufficient tenable it to admit or deny.

Fed. R. Civ. P. 36(a)(4).



For the same reasons addressed abovenBefi€s objections that the request is vague
and compound are overruled. rther, Defendant’'s assertiaimat it does nbknow all of
Plaintiff's treating physicians isot a valid basis for objectio@efendant has an obligation to
state what it does and does not know. The dbjeds overruled and Defelant is directed to
respond on or before August 10, 2011.

Request for Admission No. 8: Admit thalynn Akins’ treating physicians have

prescribed 24-hour attendant care becaokethe injuries sustained in the

automobile accident of September 4, 2005, from November 24, 2009, to the
present.

Response: Objection, this request doesspetify to whom it is referring. State
Farm cannot address requests to adwiiich refer to Plaitiff's “treating
physicians” as it may not know all of dntiff's treating physician or, even,
Plaintiff's current physician.

Defendant’s objection to this admissionasgerruled for same reason the objection to
Request for Admission 7 was overgdl Defendant is directed tespond on or before August
10, 2011.

Request for Admission No. 9: AdmitahGlynn Akins has incurred attendant

care expenses for attendant care pledi 24-hours per day at the reasonable
market rate.

Response: Objection, this request impound in nature, vague and also requests
admission to a fact not in themtrol and custody of State Farm.

The Court rejects Defendant’s boilerpldtmmpound” and “vague” objections for the

reasons given above. See, e.q., Hunkields, No. CIV S-08525 FCD GGH P, 2011 WL

2709250 at *7 (E.D. Cal. July 12011) (overruling olgctions that request was “vague, overly
broad, [and] compound” as unexplained boilerplatelo the extent Defendant intends its

assertion that the request addresséact “not in theontrol and custody of &te Farm,” to serve



as an objection, the Court oveesl it. Defendant’s objection isiconsistent with Rule 36’s
requirements of the answering party. Deferigdall respond on or before August 10, 2011.

Request for Admission No. 10: Admit thdite reasonable market rate for the
attendant care incurred by Glynn Akins is $30 per hour.

Response: Objection. This requestc@npound in nature, vague, and seeks
admission of facts not in evidence adlvas assumes facts not in evidence.

Defendant’s objection is insufficient for tlieasons explained above. The objection is
overruled and Defendant is directedéspond on or before August 10, 2011.

Request for Admission No. 12. Admit thaere has been no substantial change
in the attendant care provided@ynn Akins since November 24, 20009.

Response: Objection, this request tondds improper and assumes facts not in

evidence and calls for an admissionfatts which are rtocurrently under the

control and custody of State Farm.

Again, Defendant’'s objection is natalid. The objection is overruled and
Defendant is directed to q@snd on or before August 10, 2011.

2. Answers to Interrogatories

At issue are inteagatories 4 and 7.

Interrogatory No. 4: State with partiaunity every fact (and not conclusions) that
State Farm relies upon for its failure fmay attendant care benefits since
November 24, 2009. Also identify the following:

a. All documents thatvidence every fact th&tate Farm relied upon
in support of failure to pay attenatacare benefits since November
24, 2009.

b. The name, address and teleghommber of any expert witness

that State Farm relied upon in support of its failure to pay attendant
care benefits since November 24, 2009.

C. The name, address and teleghonmber of any lay witness that
State Farm relied upon in support itd failure to pay attendant
care benefits since November 24, 2009.

Response: Defendant objects to the fafnthe interrogatory. Also, State Farm
will disclose its expert and lay witness in accordance with the Federal Rules and



the Court’s scheduling Order. Withoutmiag said objectionPlaintiff has failed
to submit reasonable proof in suppoiia fact and awunt of loss|.]

a. Without waiving the above dgtion, State Farm relied upon the
records submitted by Dr. Sewick, Dr. Shiener, Dr. Belen and
Rehabilitation Institute of Michigan as well as other documents
from Plaintiff's treating physicians These documents are already
in the position and control of tH&aintiff. Also, Defendant relied
upon the IME reports of Dr. Baker, Dr. Jackson, Dr. Femminineo
and Theresa LaRosa. These IMpaes are already in Plaintiffs
possession but are also contained within the claim file.

b. Objection to the form of the Interrogatory.  Additionally,
Defendant will disclose its expert witnesses in accordance with
Federal rules and the Court’s sdhkng Order. Without waiving
said objection, Defendant reliemn the expert opinions of Dr.
Femminineo, Theresa LaRosa, Dr. Baker and Dr. Jackson.

C. Defendant objects to the forof the Interrogatory. Additionally,
Defendant will disclose its expert witnesses in accordance with
Federal rules and the Court’'s sdhkng Order. Without waiving
said objection, Defendant reliemn the expert opinions of Dr.
Femminineo, Theresa LaRosa, Dr. Baker and Dr. Jackson.

The Court overrules Defendant’'s objectionThe scheduling ordedoes not excuse
Defendant from responding to interrogatories. D@gfendant has not yet retained an expert, for
example, Defendant’s response may state just)thbb the extent that Defendant supplied an
answer, the answer is insufficteas it fails to gie the address andléphone number of the
expert witnesses it mentions, and fails to adsddthe lay witness portion of the interrogatory in
any way. The answer also ignsrthe interrogatory’s request state with particularity every
fact Defendant relied upon inediding not to pay attendant casenefits since November 24,
2009. Defendant is directed to respond ftdlyhe interrogatory on or before August 10, 2011.

Interrogatory No.7: State if State Fahas a corporate policy that sets forth the

information that the company considers to be reasonable proof of the fact and the

amount of loss sustained relative to family provided attendant care and if so,
identify the name and location of tdhecument(s) that describe the policy.

Response: Objection as this Interraggtis vague, ambiguous and overly broad.
As State Farm can understand thidefrogatory, it appearto be seeking
confidential, proprietary business infornwatiand trade secrets. Further, due to



the overly broad nature of this requesg tjuestion is also potential invasion of

the attorney/client privileggand the work product docten As presently worded,

the Interrogatory is not relevant, noritsreasonably calculated to lead to the

discovery of admissible evidence,

Notwithstanding these objections, howevBtate Farm answers that it does not

have a corporate policy reging the payment of anyo-fault benefit because no-

fault benefits are state specific and most be paid in accordance with the applicable

statutes and case law of the individual estat the time the benefit is claimed.

State Farm does have a corporate philosdpatall claims should be handled in

accordance with current applicable statutes and case law, including laws which

relate to no-fault benefits. State Farm’s philosophy regarding reasonable proof is
that it is proof which supporthe payment of the claim.

Defendant’s objections are @vuled. The inteogatory is not vague, ambiguous, or
broad. Further, the information it seeks does aytear to be proptery, and Defendant’s
objection does not explain why duinformation or documentatiomould be. Further, as the
interrogatory requests a corporate policy or doents reflecting a corporate policy, it does not
appear to seek attorney-client or work pradoformation (and, certainly, Defendant’s response
does not explain why it does). Dfefendant has any other sulvgiee information responsive to
the interrogatory beyond what it has already dtattee Court directs it to provide an additional
response on or before August 10, 2011.

3. Requests for Production of Discovery
At issue is request for production 6.
Request to Produce No.6: Produce allwhoents maintained by Defendant State

Farm Insurance that were used by StatenFR@ determine the value of attendant
care provided to Glynn Atkins.

Response: There has been no evaluatiahefalue of attendant care provided
to Mr. Akins for the time period encompassed by this lawsuit as Plaintiff has
failed to provide sufficient proof of thadts and the amount lufss to make such

an attempted determination meaningful.

In this single instance, the Court finds Defendant’'s response sufficient. Plaintiff's

complaint that Defendant has not answered the interrogatory is mistaken. Notwithstanding the



extraneous argument concerning tRlaintiff’'s actions, the responstates that there has not
been an evaluation of the value of attendant care.

B. ACE and ACM Documents

With regard to the ACE and ACM documentse facts leading up to the motion are as
follows. Akins requested that State Farmdarce a copy of the Advancing Claims Excellence
(ACE) program documents and State Farm’s Auto Claims Manual (ACM). D.E. 27-2 at 17-18.
State Farm responded to the requests to produce by objecting. As to the ACE dot@taeeats,
Farm asserted that the material was “proprietary, self-evaluative material and attorney-client
privileged material” and that it v8anot relevant nor was likely to lead to relevant material. Id. at
17. Asto the ACM, State Farm objectedtth was irrelevant 1d. at 18.

In the motion to compel, Akins asks the Gadorrequire State Farm to produce without a
protective order the requested documents. Ol APy 2011, the Gurt issued aorder directing
the parties to provide the Courttiwthe documents in question fior camera review and to file
supplemental briefs concerning the discoverabitifythe documents. D.E. 45. The parties
submitted the documents, a round of supplemental briefs (D.E. 48 & 49), and, with the Court’s

permission, a second round of supplemental briefs (D.E. 50 & 51).

% The ACE documents are documents from Staren’s Advancing Claims Excellence Program.
According to the testimony of Robert Butlarformer employee central to the program’s
implementation in Michigan, ACE was a comprehensive program employed by State Farm in
which the company initially (in the mid-1990srformed a study on closed claims files and
then, based at least in partwhat it learned from those fileput in place a comprehensive
program, including addressing claims handlinactices, designed to make the company more
successful. According to Akins, the prograancluded that State Farm could “capture
opportunities” for profit in the claims arm tfe business by settling fewer cases, delaying
payment, etc._See D.E. 27 at 7-8; D.E. 43-3t According to State Farm, the Michigan ACE
study was a review of closeites only with payments of &s than $250,000 and was designed to
improve State Farm’s operations; its documentstfan@s a continuing education for adjusters.
SeeD.E.34 at6;49at 3, 7.



State Farm argues that the ACE documentsragevant because Akins’ case was not a
part of the ACE program and waset involved in the developmeaf the program. At most, the
ACE documents embody general claims handling pr@stibut there is no evidence that they are
related to Akins’ claim. D.E. 49 at 3-5. (In thkernative, State Farmqeests that if the Court
requires production of the document$e done under a ptective order.)

Akins argues that, while his own claim undigguly was not included in the review of
closed files that was the first step of the A@tegram, ACE still applies to this claim because
“ACE was not about reviewing closed files for the sake of review; it was about changing the way
the company did business and applying what it lehfream the closed file review.” D.E. 48 at
2. The ACE program was involved in Akinsase because “ACE, and the philosophy that it
generated is the explanation fetate Farm’s conduct in this casACE taught claims adjusters
to focus on the ‘bottom line’ and that tbewas money to save the company by reducing

indemnity payments.”_Id. at 4. Further, Akicises Morales v. State Farm Mut. Auto Ins. Co.,

761 N.W.2d 454 (Mich. CtApp. 2008) for the proposition thatvidence of claims handling is
always relevant in a cause of actioséd on the [No Fault Act].”_Id. at 11.

State Farm responds that ofai handling evidence is irrelaviain a breach-of-contract
case such as this — see D.E. 34 at 12-14 (“thénpattinquiry” in the instant case “focuses on

the decision made, not the basehind it”) — and that Morales factually distnguishable from

the instant case. Id. at 12-14urther, State Farm contendsithbecause it received Akins’
claim through Michigan’s Assigned Claim FacilCF), it is reimbursed through the ACF for
all the payments it makes in connection with Akiclaim, meaning that whatever payment State

Farms made to Akins would (after reimbursemsintjply have a neutral effect. D.E. 49 at 2.

10



The briefs do not raise any arguments dpet the ACM documents. However, Akins
attaches a table listing ACM documents erditt@he Auto Claim Manual Documents that
Relate to First Party No Fauliaims.” D.E. 48-2.

The Court has reviewed the documentsjuiestion, the testimony of former State Farm
employee Robert Butler describing the documesnts, the parties’ argumes. The Court has
also reviewed the several caseshis District that have con®ded or are considering the same

issue presented here. See Armisted v. $atm, No. 07-10259, Villaflor v. State Farm, No. 10-

14760, Ganun v. State Farm, No. 09-12966, Demnpsé&tate Farm, No. 10-11503, Wagner v.

State Farm, No. 10-11733, Chauvin v. State F&tm 10-11735, Garber v. State Farm, No. 10-

13301.

The threshold inquiry before the Court isefier the claims handling procedures State
Farm used in handling Akins’ case are relewanfkins’ current suitunder the No Fault Act.
The second inquiry is whether the ACE and omfA@ocuments provide relevant information on
the claims handling procedures employed in Akins’ case. The Court concludes that the answer
to both questions is yes.

Under the No Fault Act, personal protent insurance benefits are payable for
“[a]llowable expenses consisting of all readuleacharges incurred for reasonably necessary
products, services and accommodatiforsan injured person’s canecovery, or reabilitation.”
Mich. Comp. Laws 500.3107(1)(a). The Court dades that the claims handling procedures
used in Akins’ claim would be relevant toteiemining “reasonabletharges and “reasonably
necessary” products, services, and accommodationg thgerovision. In any case, as Akins
also seeks overdue inter@strsuant to Mich. Comp. Lavwg500.3142 and the inquiry under that

provision is whether and whenanhtiff submitted “reasonable proof of loss,” State Farm’s

11



decisions and internal analysis regarding Akiclsiim are relevant to the question of whether

Akins had submitted “reasonable proof” of his loss. See also Morales v. State Farm Mut. Auto

Ins. Co., 761 N.W.2d 454, 461 (Mich. Ct. A@008) (claims handling evidence relevant to
inquiry under 8500.3142).

Further, it does not matter that Akins’ cfaivas not one of the closed review files that
was analyzed to form the basis for the ACEBgram over ten years agw that there is not
evidence that claim manager handling Akisgecific claim stated she relied upon the ACE
program when making decisions abékins’ claim. There is @nty of evidene to support the
proposition that State Farm’s employees, ineigdis case managers, were trained beginning in
the 1990s on the ACE program, andttthey were to eploy it thereafter indoing their job.

See, e.g., Robert Butler's testimony and accamypng ACE program exhibits at 120 (claim
representatives were made aware of ACE g, 122-23 (the ACE program exhibited State
Farm’s philosophy regarding the payment of claims, including PIP claims); 155 (claims handlers
needed to employ ACE practices so that canypcould realize financial benefits of the
program); 157-159 (ACE includeglidelines specific to PIP clas representatives); 196 (ACE
seminar given to all Michigan claims represdives); 174-175 (claims representatives’ ACE
training included instruction in negoatian); 207, 215-218 (describing ACE negotiation
techniques); 116 (ACE was a long-term prograh2y, 127-29 (ACE chmyes were designed to
exist for years, there was never an intention to “undo” ACE changes; claims reps never told to
stop ACE practices). Because the ACE and ACMenmls are “reasonably callated to lead to
admissible evidencel,]” Fed. R. Civ. P. BE(), the materials are discoverable.

Accordingly, State Farm is directed ppvoduce the ACE and ACM materials at issue

pursuant to a protectiveder as described below.

12



IV.  Conclusion

Defendant has, for the most part, failew properly discharge its duties concerning
discovery. Defendant’s repeatatvalid objections evidence bddith, and this Court cautions
Defendant that any further gamesmanship regarding Plaintiff's discovery requests will result in
more severe sanctions, incladi potentially a default judgmé Presently, the Court will
impose costs, pursuant to Fed. R. Civ. P. 37(a)(5), for Defendant having failed to comply with its
discovery obligations Accordinglyhe Court orders as follows.

With regard to all request®r admission raised by Plaintiffs motion, Defendant must
admit or deny the requests. Withgard to all interrogatories raised by Plaintiff's motion,
Defendant must fully answethe interrogatoriesvithout objection. Defendants must also
produce all documents requests raised by Piesntnotion, unless Defendant asserts that the
documents do not exist. Defendant must peedall documents and responses on or before
August 10, 2011.

With regard to the ACE and ACM mategalDefendant is directed to produce the
materials requested on or before August 10, 2011. They will be produced pursuant to the

protective restrictions set ourt the court’s June 1, 2011 orderGarber v. State Farm, No. 10-

13301, D.E. 95.
Plaintiff's counsel shall file and serem or before August 10, 2011, an affidavit setting
forth the hours spent preparingetinotion to compelral setting forth his andard hourly rate.

Defendant shall have until August 22, 2011 to filg sesponse to the affidavit (not to exceed 10

pages).
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As outlined above, Plaintiff’'s motion to compkscovery (D.E. 27) is granted in part.

SOORDERED.
Dated: July 28,2011 s/MarkA. Goldsmith
Flint, Michigan MARKA. GOLDSMITH

UnitedState<District Judge

CERTIFICATE OF SERVICE

The undersigned certifies that the foregailmgument was served upon counsel of record
and any unrepresented parties via the Court's &@GFem to their respective email or First Class
U.S. mail addresses disclosed on the¢idéoof Electronic Filing on July 28, 2011.

$Deborah J. Goltz
DEBORAH J. GOLTZ
Gase Manager
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