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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

DONALD KISSNER,

Petitioner,
CaséNo. 10-cv-14759
V.
HON. MARK A. GOLDSMITH
CARMEN PALMER,
Respondent.

/

OPINION AND ORDER
DENYING PETITION FOR WRIT OF HABEAS CORPUS (Dkts. 1, 24), DECLINING
TOISSUE A CERTIFICATE OF APPEALABILITY, AND GRANTING LEAVETO
APPEAL IN FORMA PAUPERIS

Petitioner Donald Kissner, currently cordth at the Macomb Correctional Facility in
New Haven, Michigan, filed a prse petition for writ of habearpus pursuant to 28 U.S.C.
§ 2254, challenging his convictiomé sentence following a juryiat in the Shiawassee County
Circuit Court for burning regbroperty, Mich. Comp. Laws 50.73; and being a third felony
habitual offender, Mich. Comp. Laws § 769.11. # reasons discussed fully below, the Court
denies the petition for writ of habeas corpus.

|. BACKGROUND

On April 9, 2002, a building in Owosso, Michigan that housed a Michigan State Police
Post and several other businesses was destroyadite; The prosecutor’s theory of the case
was that Petitioner intentionally set fire to the building as revenge against what he perceived as
mistreatment by the Michigan State Police, whield previously investigated Petitioner’s prior
breaking and entering charge, andoato destroy evidence thhad been seized by the police

from a friend’s home during a drug raid. The deketheory was that Petitioner merely bragged
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about setting the fire to impress people, and that the confessions that he made to the police were
based on information that had been git@him by the investigating officers.
Petitioner was sentenced 1®-to-20 years’ imprisonment.The Michigan Court of

Appeals remanded the case fersentencing._ People v. Kissner, No. 258333 (Mich. Ct. App.

Dec. 20, 2005). On remand, Petitioner was re-septeto 11-to-20 years’ imprisonment, which

was affirmed on appeal. People v. Kissi¢n. 271977 (Mich. Ct. App. Sept. 18, 2007), leave

denied, 743 N.W.2d 32 (Mich. 2008).

Petitioner filed a post-conviction motion forlie¢ from judgment vith the trial court,

which was denied._People v. Kissner, No. 04-B8B{Shiawassee Cnty. Cir. Ct. Oct. 6, 2008)
(Dkt. 27-6);_see also 10/8308 Hr'g Tr. (Dkt. 10-9). The Michan appellate courts then denied

Petitioner leave to appeaPReople v. Kissner, No. 293022 (. Ct. App. Nov. 2, 2009), leave

denied, 787 N.W.2d 483 (Mich. 2010).

Petitioner attempted to file a second motionrelief from judgment, which was rejected
by the trial court on the basis of Mich. Ct. IR6.502(G)(1), which prohibits the filing of a
successive post-conviction motion for relief frgmaigment, unless there has been a retroactive
change in law that occurred aftide first motion for relief from judgment or a claim of new

evidence that was not discovered before fitst motion. People v. Kissner, No. 04-993-FH

(Shiawassee Cnty. Cir. bec. 11, 2008) (Dkt. 27-7).
Petitioner filed a petition for writ of habeasrpus, which was helsh abeyance while
Petitioner returned to the stateurts to file a third postemviction motion for relief from

judgment. _See Kissner v. Berghuis, N6-CV-14759, 2013 WL 4482997 (E.D. Mich. Aug. 19,

2013).



Petitioner filed a third postenviction motion for relieffrom judgment, which was
denied by the trial court, because (i) itsva successive post-conviction motion that was
prohibited by Michigan Court Rulé.502(G)(1), and (iipPetitioner’s claims di not come within
one of the exceptions under Michigan CourteR6.502(G)(2) that would permit the filing of a

successive motion for relief from judgmenBeople v. Kissner, No. 04-993-FH (Shiawassee

Cnty. Cir. Ct. Jan. 17, 2014) kD 27-10). The Michigan Courof Appeals and Michigan
Supreme Court rejected Petitioner’s post-comwicappeals on the ground that Rule 6.502(G)(1)

does not allow an appeal from the rejectioranfunpermitted successive motion for relief from

judgment. People v. Kissner, No. 322052 (Mich. &bp. June 27, 2014)eave denied, 856
N.W.2d 55 (Mich. 2014).

On May 27, 2015, the Court lifted the stayppened the petition to the Court’'s active
docket, and granted Petitioner's motion to athéhe petition to add additional claims. See
5/27/2015 Op. & Order (Dkt. 25). In his origirgdtition, Petitioner seekslief on the following
grounds:

i. “Defendant must be resentenced when the sentencing court
failed to state objective and veadlile reasons in support of the

departure and the exteoitthe departure.

i. “Defendant’'s 6th Amendment cditstional right to effective
assistance of counsehs violated.”

iii.  “The trial court erred in faifig to_sua sponte disqualify himself
based on personal bias against the defendant where the
defendant was an ex-boyfriend to and possibly fathered a child
by the judge’s daughter.”

iv. “Defendant must be resentencetiere he objected to one of
prior convictions listed in the habitual offender information and
the trial court failed to verify the challenged [sic].”



V.

“Defendant’s 6th Amendment cditational right to effective
assistance of counsel was vieldtby his appellate counsel’s
failure to raise the issues herein.”

Pet. at 5, 7, 9-10, 17 (cm/ecf pages) (Dkt. 1).

In his amended habeas petition, Petitionekseelief on the following twelve grounds,

which the Court has renumbered for judiciartl to correspond with the numbering of the

original claims:

Vi.

Vil.

viii.

Xi.

“Defendant’s state and federadrestitutional right [sic] to due
process and fair trial were viokat where there was a pre-arrest
delay in this case via ke probation violation. Newly
discovered evidence/wrondlywithheld evidence.”

“Defendant’s state and federalonstitutional rights were
violated where there was a \ation of speedytrial rights.
Newly discovered evidence/wrondfy withheld evidence.”

“Defendant’s state and federal constitutional right to due
process and a fair trial were violated where the police and
prosecution failed to propegrl investigate the case after
focusing on defendant and neglected to investigate anyone else
in the building even state poé in the post. Newly discovered
evidence/wrongfully whheld evidence.”

“Defendant’s state and federadrestitutional right [sic] to due
process and a fair trial wereoléted where the state police and
prosecutor demanded witnessts say that the defendant
committed the crime, if not they were threaten[ed] not to help
the defendant or they woulde charged. Newly discovered
evidence/wrongfully withheld evidence.”

“Defendant’'s state and federalonstitutional rights were
violated where there was insufficient and/or incompetent
evidence presented at trial that the defendant committed the
offense. Newly discovered evidence/wrongfully withheld
evidence.”

“Defendant’s state and federal constitutional rights to due
process and equal protectionlafvs were violated where the
trial court/Judge Lostracco ftsed to appoint counsel to
defendant during the Octobdd, 2008 evidentiary hearing
pursuant to MCR 6.505(A)as well as conducting an



evidentiary hearing via phone. These errors thereby voiding the
denial of relief by all courtsf the state and mandating a new
evidentiary hearing on the onial amended motion for relief
from judgment.”

xii.  “Defendant’'s and state federal constitutional right [sic] to
effective assistance of trial counsel was violated.”

xiii.  “Defendant’s state and federadrstitutional right [sic] to due
process was violated by the ctaurabuse of discretion in
departing from the senteimg guidelines based on the
financial/restitution be paid constituting double jeopardy,
ordering restitution on the skatpost and investigation, and
failure to correct or evaluatdhe record for inaccurate
information.”

xiv.  “Defendant’s state and federadrestitutional right [sic] to due
process wi[as] violated whereettirial court/Judge Lostracco
denied the defendant’s motidor substitution of appointed
appellate counsel or even inguibefore denying; denying the
defendant’'s motion for exteiom of the time to file a
supplemental brief in pro-per muwant to Administrative Order
No. 2004-9 (Standard 4).”

xv. “Defendant’'s state and federal constitutional right [sic] to
effective assistance of counsghs violated where appellate
counsel failed to raise the issue herein.”
xvi.  “The cumulative effect of reors throughout the proceedings
violated defendant’s state anddéal constitutional right [sic]
to due process of law.”
xvii.  “Defendant’s state and federadrestitutional right [sic] to due
process were violate[d] whetee is actually innocent of the
crime he stands convicted and sentenced of.”
Am. Pet. at 5, 7-8, 10, 16-18, 20-21, 23-24, 26 (cm/ecf pages) (Dkt. 24).
1. STANDARD OF REVIEW
Title 28 U.S.C. § 2254(d), as amended by the Antiterrorism and Effective Death Penalty
Act of 1996 (“AEDPA”), Pub. L. No. 104-132, 11%tat. 1214, imposes the following standard

of review for habeas cases:



An application for a writ of habea®rpus on behalf of a person in
custody pursuant to the judgment afState court shall not be
granted with respect to anyaain that was adjudicated on the
merits in State court proceedings unless the adjudication of the
claim —

(1) resulted in a decision that was contrary to, or
involved an unreasonable application of, clearly
established Federal law, as determined by the Supreme
Court of the United States; or
(2) resulted in a decision that was based on an
unreasonable determination thfe facts in light of the
evidence presented in the State court proceeding.
A decision of a state court is “contrary tokally established federalw if the state court
arrives at a conclusion oppositethat reached by the Supreme Court on a question of law, or if

the state court decides a case differently tthen Supreme Court has on a set of materially

indistinguishable facts. Williams v. Tay|d629 U.S. 362, 405-406 (2000). An “unreasonable

application” occurs when “a state-court decisiomweasonably applies the law of [the Supreme
Court] to the facts of a prisoner’s case.” &1.409. A federal habeasurt may not “issue the
writ simply because that court concludes innigependent judgment thaethelevant state-court
decision applied clearly estaliiesd federal law erroneously mcorrectly.” 1d. at 411.

The Supreme Court has explained that a “fedsoaft’s collateral review of a state-court
decision must be consistent withe respect due state courts in tederal system.” Miller-El v.
Cockrell, 537 U.S. 322, 340 (2003). Thus, theD®A “imposes a highlyleferential standard
for evaluating state-court rulings, and demands stete-court decisions be given the benefit of
the doubt.” _Renico v. Lett, 559 U.S. 766, 773 (20b@jptation marks and citations omitted). A
“state court’s determination that claim lacks merit precludesdiral habeas relief so long as

fairminded jurists could disagrem the correctness tiie state court’s decision.” Harrington v.

Richter, 131 S. Ct. 770, 786 (20)(fjuotation marks). The Sugne Court has emphasized “that



even a strong case for relief does not mean the state court's contrary conclusion was
unreasonable.” _Id. (citation omitted). Furthermygrursuant to section 2254(d), “a habeas court
must determine what arguments or theorigspsrted or . . . could have supported, the state
court’s decision; and then it must ask whether jassible fairminded jurists could disagree that
those arguments or theories are inconsistent théholding in a prior decision” of the Supreme
Court. 1d. Habeas relief isot appropriate unless each grouhdt supported the state-court’s

decision is examined and found to be unreasenahtier the AEDPA. See Wetzel v. Lambert,

132 S. Ct. 1195, 1199 (2012).

“If this standard is difficult to meet, thet because it was meant to be.” Harrington, 131
S. Ct. at 786. Although 28 B.C. § 2254(d), as amended by the AEDPA, does not completely
bar federal courts from re-litigating claims thavé@areviously been rejected in the state courts,
it preserves the authority for a federal court to ghaeas relief only “icases where there is no
possibility fairminded jurists add disagree that the state coairdecision cordicts with” the
Supreme Court’s precedents. Id. Indeed, section 2254(d) “reflects the atdvalieas corpus is
a guard against extreme malfunctions in the stateinal justice systems, not a substitute for
ordinary error correction through appeal.” Id. (quotation marks omitted). A “readiness to

attribute error [to a state court] is inconsistefith the presumption #t state courts know and

follow the law.” Woodford v. Viscotti, 537 U.9.9, 24 (2002). Therefore, in order to obtain
habeas relief in federal courtstate prisoner is reqed to show that the state-court’s rejection
of his claim “was so lacking in justificatiothat there was an erowvell understood and
comprehended in existing law beyond any polisilfor fairminded disagreement.”_Harrington,

131 S. Ct. at 786-787.



Lastly, a federal habeas court must pmes the correctness of state court factual
determinations. See 28 U.S.C. § 2254(e)(1). #iprer may rebut thipresumption only with

clear and convincing evidence. WarkerSmith, 161 F.3d 358, 360-361 (6th Cir. 1998).

1. ANALYSIS

A. ClaimsOne, Four, and Thirteen: Sentencing Claims

In his first claim, and again ggart of his thirteenth clainRetitioner contends that the
trial court judge improperly departed above thetsecing-guideline range. In his fourth claim,
Petitioner alleges that he shdubnly have been convicted bting a second felony habitual
offender, because one of the prior convictions that was used to charge him with being a third
felony habitual offender was only a misdemeanor.

The Court initially notes that Petitionersgntence of 11-to-20e@rs’ imprisonment was
within the statutory limit under Michigan law ftire crime of burning regroperty and being a

third felony habitual offenderA sentence imposed within theagttory limits is not generally

subject to habeas revievsee Townsend v. Burke, 334 U6, 741 (1948); Cook v. Stegall,

56 F. Supp. 2d 788, 797 (E.D. Mic1999). Nor does a sentence within the statutory maximum

set by statute normally constituteuel and unusual punishmenustin v. Jackson, 213 F. 3d

298, 302 (6th Cir. 2000).
It is well-established that “federal habeawpus relief does not lie for errors of state

law.” Estelle v. McGuire, 502 U.S. 62, 67 (199Betitioner’s claim thathe state trial court

misapplied the Michigan Sentencing Guidelingesot a cognizable claim for federal habeas

review, because it is essentially a state-law claim. Heeeard v. White,76 F. App’x 52, 53

(6th Cir. 2003). “Petitioner has no state-teglainterest in having éhMichigan Sentencing

Guidelines applied rigidly in dermining his sentence.”__Seaditchell v. Vasbinder,644 F.




Supp. 2d 846, 867 (E.D. Mich. 2009)Thus, Petitioner's claim that the state trial court
improperly departed above thensencing guidelines range waluhot entitle him to habeas
relief, because such a departure does not ei@ay of Petitioner’s federal due-process rights.

See Austin, 213 F.3d at 304ee also Drew v. Tessmdr95 F. Supp. 2d 887, 889-890 (E.D.

Mich. 2001).

Although Petitioner’s sentenceof 11-t0-20 years in prison exceeded the sentencing
guidelines range, the sentence wahin the statutory maximum for the crime of burning real
property and being a third felony habitual offender. Therefeetitioner’'s setence does not
violate the Eighth Amendment baagainst cruel and unusual ghment. _See Bryant v.
Yukins, 39 F. App’x 121, 123 (6th Cir. 2002). Accandly, Petitioner is not entitled to habeas
relief on this claim.

In his fourth claim, Petitiomecontends that he should notvbeabeen convicted of being a
third felony habitual offender, bause one of the prior convictionsed to enhance his sentence
was only a misdemeanor. The trial judge rejedetitioner’s claim, niing that Michigan’s
habitual offender statute permits a crime thaansattempt to commit a felony to be used to
charge a defendant with being ahaal offender, even if that attempt crime is a misdemeanor.
Because Petitioner’s prior conviction was for #tteempted unlawful use of a motor vehicle, for
which the completed crime was a felony, the judgecluded that this conviction could be used
to enhance Petitioner’s senterax a third habitual offender7/10/2006 Sentencing Tr. at 6-8
(Dkt. 10-8).

Petitioner’s claim involving thapplication of Micligan’s habitual offender laws is not

cognizable on habeas review, becaitisevolves an application daftate law._See Rodriguez v.



Jones625 F. Supp. 2d 552, 569 (E.D. Mic2009). Accordingly, P#oner is not entitled to
habeas relief on his fourth claim.

B. ClaimsTwo, Three, and Five: Ineffective Assistance of Counsd and Judicial
Bias Claims

In his second and fifth claims, Petitionerntends that he was denied the effective
assistance of both trial and appellate counsehidmelated third claim, Petitioner claims that he
was denied a fair trial because of judicial Hias.

To show that he was denied the eetive assistance of counsel under federal
constitutional standards, a deflant must satisfy a two-prong test. First, the defendant must
demonstrate that, considerinty @f the circumstances, counselperformance was so deficient
that the attorney was not fumaning as the “counsel’” guara®d by the Sixth Amendment.

Strickland v. Washington, 466 U.668, 687 (1984). In so doing, the defendant must overcome

a strong presumption that counsel's behaJies within the wide range of reasonable
professional assistance. Id. In other wotstitioner must overcome the presumption that,
under the circumstances, the challenged actioghtmbe sound trial stteagy. _Id. at 689.
Second, the defendant must show that suchopmednce prejudiced his defense. Id. To
demonstrate prejudice, the defendamist show that “there israasonable probability that, but
for counsel's unprofessional errpthe result of the proceeding would have been different.” Id.

at 694. The Strickland standardpéips as well to claims of ifiective assistance of appellate

! Respondent argues in her answierthe amended petition for writ of habeas corpus that
Petitioner moved to withdraw hggcond and third claims in sotion to amend the petition for
writ of habeas corpus. Res@nswer at 3 n.2 (Dkt. 26). Aabeas petitioner can withdraw a
claim from a habeas petition as long as dreshe does so knowingly, voluntarily, and
intelligently. Daniel v. Palmer, 719 BSupp. 2d 817, 828 (E.D. Mich. 2010), rev’d on other
grounds sub nom. Daniel v. Cunti499 F. App’x 400 (6th Cir. 2012). In his reply, Petitioner
appears to argue that he did not intend to withvdithese claims. See Reply at 22 (cm/ecf page)
(Dkt. 28). Because Petitioner did not knowingloluntarily, and intelligently moved to
withdraw these claims, the Court will agds Petitioner’'s second and third claims.

10




counsel._See Whiting v. Burt, 395 F.3d 602, 61/ @&r. 2005). The Supreme Court’s holding

in Strickland places the burdem the defendant who raises a klaof ineffective assistance of
counsel, and not the State, toos/ a reasonable probabilityatty but for counsel's allegedly
deficient performance, the result of the ggeding would have been different. See Wong v.
Belmontes, 558 U.S. 15, 27 (2009).

More importantly, on habeas review, “tlygiestion ‘is not whéer a federal court
believes the state court’s determination’ undlee Strickland standardwvas incorrect but

whether that determination was unreasonable sutetantially higher tieshold.” Knowles v.

Mirzayance, 556 U.S. 111, 123 (2009) (quotiBghriro v. Landrigan, 550 U.S. 465, 473
(2007)). “The pivotal question is whethéhe state court’'sapplication of theStrickland
standard was unreasonable. This is differé&rom asking whether defense counsel’s
performance fell below Strickland’s standarddarrington, 562 U.S. at 101. Indeed, “because
the Strickland standard is a gealestandard, a state court hagmwnore latitude to reasonably
determine that a defendant has neis§ad that standard.” KnowleS56 U.S. at 123.

Pursuant to the § 2254(d)(1) standard, a “dodletierential judiciareview” applies to a
Strickland claim brought by a habeas petitioner. Tdhis means that, on habeas review of a
state-court conviction, a “state court must banggd a deference and latitude that are not in
operation when the case involweview under the Strickland stdard itself.” Harrington, 562
U.S. at 101. “Surmounting Strickland’gghi bar is never an easy task.” &t.788.

Because of this doubly deferential stanaghe Supreme Court has indicated that:
Federal habeas courts must guagdhinst the danger of equating
unreasonableness under_Stricklandh unreasonableness under
§ 2254(d). When § 2254(d) apgjethe question is not whether
counsel’'s actions were reasonablEhe question is whether there

is any reasonable argument thatunsel satisfied Strickland’s
deferential standard.

11



Id. at 105. In addition, a reviewing court must nwdrely give defense counsel the benefit of
the doubt, but must also affirmatively enterttie range of possible reasons that counsel may

have had for proceeding asdreshe did._Cullen v. Pinholster31 S. Ct. 1388, 1407 (2011).

In his second claim, Petitioner alleges that he was deprived of the effective assistance of
trial counsel in a number of ways.

Petitioner first alleges that trial counsel was ineffective for failing to move to disqualify
the trial judge based upon personal bias argjugice due to the fact that Petitioner had
previously had a romantic relationship with jadge’s daughter, “Misty of which the judge
allegedly disapproved. Petitionkmrther claims that the judgeas biased because Petitioner
may have gotten the judge’s daughter pregnant. In his related third claim, Petitioner contends
that the trial judge was persdiyabiased because dPetitioner’s prior riationship with his
daughter and, therefore, should haisgualified himself from @siding over Petitioner’s trial.

The Due Process Clause of the Fourteenth Amendment requires a fair trial in a fair
tribunal before a judge with no actual bias agaimstdefendant or an interest in the outcome of

the case._See Bracy v. Gramley, 520 U.S. 899,9084(1997). However, to state a claim that

a judge is biased, a defendant must show e#beral bias or the app@ace of bias creating a

conclusive presumption of actual bias. itgdd States v. Lowe, 106 F.3d 1498, 1504 (6th Cir.

1997). “Under this standard, only in the mestreme of cases wouldisqualification on the

basis of bias and prejudice be consgtonally required.” _Getsy v. Mitchelt95 F.3d 295, 311

(6th Cir. 2007).
Petitioner first raised thissue in his motion for relidfom judgment. A hearing was

held with respect to this claim. @hrial judge denied the motion, noting:

12



| would state that, first of allMr. Kissner, that | don’'t have a
daughter by the name of Misty, and if there was such a
relationship, as yoare obviously lying abdumy daughter would
have been age 11 at the time, and | don’t know that, you know, you
would like to comment on that.

But the other thing that | want toyses this: Since that information

is so outrageously a pack of lies, | referred the matter to the
Michigan State Police for a perjury investigation.

* * *

As far as issue number 2, the didgication issue, as I've already
noted, you're pretty loose witlthe truth, and there’s no --
absolutely zero -- credibility in anything that you have set forth,
because the record does not, in any way, support or corroborate
any of your statements in that issue.

10/6/2008 Motion Hr'g at 18, 23.

Petitioner was subsequently charged with tampering with evidence and attempted
obstruction of justice for filing aaffidavit in support of his matn for relief from judgment in
which he alleged, among other ths that he was an ex-boyfm to, and possibly fathered a
child by, the judge’s daughter Bty Lostracco. Petitioner was convicted of tampering with

evidence and attempted obstruction of justicefiforg this affidavit. Petitioner’s conviction

was affirmed on appeal. People v. Kissr#®8 N.W.2d 522 (MichCt. App. 2011);_leave

denied 804 N.W.2d 326 (Mich. 2011)In affirming his convigbn, the Michigan Court of
Appeals noted that Petitioner acknowledgedhis brief on appeal that the information he
provided in his motion for reliefrom judgment and affidavitoncerning a prior relationship
with the judge’s daughter was falskissner, 808 N.W.2d at 527.

Petitioner is not entitled to habeas relief om jodicial bias claimbecause his claim that
he had a prior romantic relationship with thelge’'s daughter is patdy false. Because

Petitioner has failed to show that the judge Wiased against him, counsel was not ineffective

13



for failing to move for the judge to be disalified. See Coley v. Bagley, 706 F.3d 741, 752

(6th Cir. 2013).

Petitioner next contends thais trial counsel was ineffege for failing to raise an
insanity defense based on the ftt Petitioner had a history ofental iliness, specifically a
bi-polar disorder.

Petitioner is not entitled tdabeas relief on this claifor several reasons. First,
Petitioner’s claim is without meribecause he failed to presenyavidence, either to the state

courts, or to this Court, that lweas legally insane at the time thie crime. _See, e.g., Sneed v.

Johnson,600 F.3d 607, 611 (6th Cir. 2010). More dpeally, in light of the fact that
Petitioner has failed to show that he has an expeo would testify thahe was legally insane
at the time of the offense, counsel’'s failurerdase an insanity defeasvas not prejudicial to

Petitioner._See AbdurRahman v. B&P6 F.3d 696, 715 (6th Cir. 2000).

Petitioner also cannot establish that counsa$ ineffective for failing to present an
insanity defense at trial, in light of the facatisuch a mental-statefdase would have required
counsel to admit that Petitionertentionally set fire to the building, which would have been

inconsistent with Petitioner’saim of innocence at trial. See Bowling v. Parker, 344 F.3d 487,

507 (6th Cir. 2003).
Finally, as one court has ndte'[tlhere is considerable empirical evidence that insanity

pleas in and of themselves are not receifearably by jurors.” _"Weekley v. Jones, 76 F.3d

1459, 1463 (8th Cir. 1996). Since insanity or medé&dénses are rarely successful, it would not
have been unreasonable for counselleast under théacts of this caseto forego such a

defense for a stronger defense theory. See, e.q., Silva v. Waa&iféra. 3d 825, 851 (9th Cir.

2002); Sneed00 F.3d at 611 (counsel was not ineffectivéailing to present insanity defense

14



where “public’'s widespread skepticism of the m$a defense at the timef Sneed’s trial in
1986 (circa the John Hinkley trial), indicatatlthis was not aattractive defense”).

Petitioner next claims counsel was ineffeetfar not objecting téestimony that he had a
prior violent confrontation with the MichigaBtate Police and had committed an uncharged
crime when he grabbed, tried te&j and fondled the breast offainy Nault. Petitioner claims
this evidence was not admissible under MiahiRule of Evidence 404(b) and was unduly
prejudicial.

When defense counsel focuses on some issuase &xclusion of oths, there is a strong
presumption that he or she did so for tacticaboms, rather than through sheer neglect, and this
presumption has particular force where an eaffe assistance of counsthim is asserted by
a federal habeas petitioner basetkly on the trial record, wher reviewing court “may have
no way of knowing whether a seemingly unusmamisguided action by counsel had a sound

strategic motive.” _Se Yarborough v. Gentrys40 U.S. 1, 5-6 (2003). In the present case,

counsel may very well have made a strategicsitatinot to object to thitestimony, so as to
avoid bringing undue attention to the evidence. See Cobb v. BaF.2d 342, 347-348 (6th
Cir. 1987). “[N]ot drawing attetion to [a] statement may be perfectly sound from a tactical

standpoint[,].” _United States v. Caver, 470 F.3d 220, 244 (6th Cir. 2006). Stated differently,

Petitioner is unable to show thabunsel’s failure to object to this evidence — thus drawing
attention to it — was deficient, so as to supportineffective assistance of counsel claim. See

Smith v. Bradshaw, 591 F. 3d 517, 522 (6th Cir. 2010).

Last, Petitioner contends shirial counsel was ineffective for mentioning the SCAN
guestionnaire in front of the jury. SCAN is an acronym for Scientific Content Analysis.

Petitioner claims that reference to a SCAN examination is synonymous to referring to a

15



polygraph examination, which isadmissible. Petitioner arguesththe jury could infer from
this reference that Petitioner failed the SCAN exam.

Petitioner’s claim is purely speculative, besauhe results of the SCAN exam were not
testified to or otherwise admitted into evidence. Conclusory allegations of ineffective
assistance of counsel, without any evidentiayp®rt, do not provide a basis for habeas relief.

See Workman v. Belll78 F.3d 759, 771 (6th Cir. 1998). Because Petitioner has failed to show

that he was prejudiced by coefis reference to the SCAN exaration, he is not entitled to
habeas relief on his ineffectivesastance of trial counsel claim.

In his fifth claim, Petitioner contends tregtpellate counsel was ifiective for failing to
raise his second, third, or fourthkaims on his direct appeal.

The Sixth Amendment guarantees a defendant the right to the effective assistance of

counsel on the first appeal bight. Evitts v. Lucey, 469 U.S887, 396-397 (1985). It is well

established, however, that a criminal defendant does not have a constitutional right to have

appellate counsel raise every non-frivolossuie on appeal. See Jones v. Barnes, 463 U.S. 745,

751 (1983).
Petitioner’'s second through fourth claimg aneritless. “[A]ppellate counsel cannot be

found to be ineffective for failure to raise msue that lacks merit.” Shaneberger v. Jones, 615

F. 3d 448, 452 (6th Cir. 2010). Petitioner has,dfwe, failed to show that appellate counsel
was ineffective for failing to raesthese claims on his appealright. Accordingly Petitioner is
not entitled to habeas relief on his fifth claim.
C. Claims Six Through Seventeen: Procedural Default of Remaining Claims
Respondent contends that Petitioner's remg claims are procedurally defaulted,

because Petitioner raised them only for the finsé in his third post-conviction motion for relief
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from judgment, and the trial court, the Michig&@ourt of Appeals, and the Michigan Supreme
Court relied on MichigaiCourt Rule 6.502(G) to reject f®ner’s post-conviction motiof.

When the state courts clearly and expresdly oa a valid state procedural bar, federal
habeas review is also barred, unless Petitioner can demonstrate “cause” for the default and actual
prejudice as a result of the alleged constitutionalation, or can dewnstrate that failure to

consider the claim will result in a “fundamentaiscarriage of justice.” _Coleman v. Thompson,

501 U.S. 722, 750-751 (1991). If Petitioner failsskmw cause for his procedural default, it is

unnecessary for the court toach the prejudice issueSmith v. Murray, 477 U.S. 527, 533

(1986). However, in an extraordinary case, wheeiconstitutionagrror has probably resulted in
the conviction of one who is actually innoceatfederal court may consider the constitutional
claims presented, even in the absence of a sigowfi cause for procedural default. Murray v.
Carrier, 477 U.S. 478, 479-480 (1986). Howeverbé¢ocredible, such a claim of innocence
requires a petitioner to support thkkegations of constitional error with new reliable evidence

that was not presented at trial. Schlup vioDB13 U.S. 298, 324 (1995):[A]ctual innocence’

means factual innocence, not mkxgal insufficiency.” _Bousley v. United States, 523 U.S. 614,

624 (1998).
Under Michigan Court Rule 6.503§(1), a criminal defendamh Michigan can typically
file only one motion for relief from judgment with regard to enémal conviction. _See Banks v.

Jackson149 F. App’x 414, 418 (6th Cir. 2005); salso Hudson v. Martin, 68 F. Supp. 2d 798,

800 (E.D. Mich. 1999) (citingo People v. Ambrose, 587 N. W. 2d 282 (Mich. 1998)).

However, Michigan Court Rul&.502(G)(2) stateshat a defendant mafile a second or

subsequent motion based on a r&ttive change in law that occurred after the first motion for

2 To the extent that Petitionercindes in these claims allegations relating to his first five claims,
see, e.g., Claim 13, they would, of ceeynot be procedurally defaulted.
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relief from judgment or a cla of new evidence that was ndiscovered before the first such

motion. Banks149 F. App’x at 418; Hudsq®8 F. Supp. 2d at 800-801.

Petitioner raised his sixthribugh seventeenth claims in iisrd motion for relief from
judgment. The trial court regeed Petitioner’s third motion faelief from judgment pursuant to
Rule 6.502(G), because Petitionedlaready filed a motion for ref from judgment and failed
to present new evidence that could not haeen discovered soonertlw due diligence that
would have entitled him to file a second motion for relief from judgment pursuant to Rule.
6.502(G)(2). The Michigan Court of Appealsdathe Michigan Suprem€ourt also rejected
Petitioner’s appeal, because Retier was prohibited from filing second or successive motion
for relief from judgmenpursuant to Rule 6.502(G).

Petitioner’s first motion for relief from jusigent was filed in 2008. At the time that
Petitioner filed his first motionRule 6.502(G) was a firmly edtished and regularly followed
procedural rule that would be sufficient to invdke doctrine of procedural default. See Porter
v. Smith 197 F. Supp. 2d 827, 832-833 (E.D. Mich. 200Because Petitioner’s sixth through
seventeenth claims were rejectgdthe trial court and the Michigaappellate courts pursuant to

Rule 6.502(G), the claims are procedurally defaulted. skk; also Erwin v. EIB2 F. App’X

405, 406-407 (6th Cir. 2003).

Petitioner raises a number afguments in an apparent ati@ to excuse the default.
Petitioner first contends thatshappellate counsel waseffective for not resing these claims on
his appeal of right. While ineffective assistarof appellate counsalight excuse Petitioner’s
failure to raise these claims on his direct appgaloes not excuse Petitioner's own failure to

correctly exhaust #se claims in his firghost-conviction motion. Se&8adomski v. Renico, 258

F. App’x 781, 784 (6th Cir. 2007).
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Petitioner further claims that any defadibald be excused because he was not permitted
to file a Standard 4 supplemental pro per briefloact appeal, in adddn to the brief filed by
appellate counsél.

A criminal defendant has no federal consimioal right to self-rpresentation on direct

appeal from a criminal conviction. Martinez vo@t of Appeal of California, Fourth Appellate

Dist., 528 U.S. 152, 163 (2000). The rights praddby the Sixth Amendment, including the
right to self-representatn, are rights that are alable to prepare for trighnd at the trial itself.
However, the Sixth Amendment does not inclatg right to appeal._Id. at 160. There is no
constitutional entitlement to submit_a pro g®peilate brief on directppeal from a criminal

conviction in addition to a brief submitted bgpeellate counsel. See McMeans v. Brigano, 228

F.3d 674, 684 (6th Cir. 2000).
By accepting the assistance of counsel, theicahappellant waives his right to present

pro se briefs on direct appeal. See Hesole v. Collins, 101 F. Supp. 2d 866, 881 (S.D. Ohio

1999), aff'd in part, vacated ipart on other grounds, 262 F.8d5 (6th Cir. 2001) (defendant

who was represented by counsedi also sought to submit pro lsgef upon appeal did not have
right to such hybrid representati). Thus, any failure by appedkacounsel to submit a pro se
brief on behalf of Petitioner doe®t present a constitutional qties that would entitle him to
relief. Nor would it excuse Petitioner’s default failing to raise these claims on his appeal of
right. McMeans, 228 F.3d at 684Further, appellate counselfailure to file a Standard 4
supplemental brief on Petitioner's behalf does explain why Petitionedid not raise these

claims in his first post-convictiomotion for relief from judgment.

% Standard 4 of Administrative Order 2004-6, Mith. cii (2004), “explicitly provides that a
pro se brief may be filed within 84 days of fileng of the brief by the appellant’s counsel, and
may be filed with accompanying motionsWare v. Harry, 636 F. Supp. 2d 574, 594 n. 6 (E.D.
Mich. 2008).
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As a related argument, Petitioner argues tigashould be excused from failing to raise
these claims in his first post-conviction motioechuse the trial court refused to appoint counsel
to assist him with this first post-conviction motion. There is no constitutional right to an attorney
in post-conviction proeedings._See Colema01 U.S. at 752-753. A baas petitioner’s pro se
status and ignorance of rightstlae state-court level does not ctitge cause that would excuse

the procedural default. Hannah v. Conlké9 F.3d 1193, 1197 (6th Cir. 1995). Because there is

no constitutional right to counsel in post-carion proceedings, the fact that Petitioner
represented himself pro se on his first statet-posviction motion is not sufficient cause to

excuse the procedural default. See Harris v. McCA®RS8¥% F.3d 665, 668 (7th Cir. 2003).

Petitioner acknowledges that there is generadl\constitutional righto the assistance of
counsel in post-conviction preedings, but claims that th8upreme Court’s decision in

Martinez v. Ryan, 132 S. Ct. 1309 (2012) carvesanu¢xception that wodlexcuse his default,

at least with respect to the ineffective assistandgalfcounsel claims that he raised for the first
time in his third post-conviction motion for reliffom judgment. In_Martinez, the Supreme
Court held that in those statésat do not allow a criminal defendant to raise an ineffective
assistance of trial counsel claim on direct appeal, but only for the first time in a state post-
conviction proceeding, the ineffective assistancpast-conviction counsel in failing to raise an
ineffective assistance of triabunsel claim in the post-contien proceeding would excuse the
procedural default, Id. at 1315, 1320.

The holding in_Martinez is inapplicable to Petitioner's case. Michigan law not only
permits, but, in general, requires a criminal defahda raise an ineffective assistance of trial

counsel claim on direct appeal. Seqy., People v. Brown, 811 N.W.2d 500 (Mich. 2012);

Alexander v. Smith, 311 F. App’x 875, 885 (6th Cir. 2009). Because Michigan law allows an
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ineffective assistance of trial counsel claimbe raised on direct appeal, the lack of the
assistance of counsel on Petitioner’s first post-conviction motiorehef from judgment would
not excuse Petitioner from raisitngs ineffective assistance of trial counsel claims in his first

motion for relief from judgment. _See Maov. Mitchell, 708 F.3d 760, 785 (6th Cir. 2013).

Petitioner further argues thtiree of the claims that he raised for the first time in his
third post-conviction motion for lief from judgment are basesh newly discovered evidence
that a corrupt state trooper worked at the Salece post that Petitioner was convicted of setting
fire to from 1998 to 2003, when the trooper wasdfamed to another post Petitioner claims
that this trooper was arrestadearly 2005 for a drug conspay, was arraigned and given bond,
before going home and dying. Petitioner argues that this trooper could have been the person
responsible for settingré to the State Poligeost, to cover ujpis corrupt activies and possibly
those of other allegedlyorrupt state troopers.

A showing of cause by a habeas petitioner iregumore than “the mere proffer of an

excuse.” _Lundgren v. Mitchel440 F.3d 754, 763 (6th Cir. 2006). Therefore, a habeas

petitioner cannot rely on concluyoassertions of cause andcejudice to overcome procedural
default. Instead, he or she must present affirmative evidence or argument as to the precise cause
and the prejudice produced. &t.764. Petitioner presented no evidence to either the state courts

or this Court to establish that any trooper associated with the State Police post that was burned to
the ground was charged with any drug offeneesther illegal activity, or was otherwise
responsible for the fire. Patiher's conclusory and unsuppaitellegation that he has newly
discovered evidence would not excuse his failuréléohis claims on direct appeal or in an

earlier post-conviction motion.
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Additionally, Petitioner has nopresented any new reliabkvidence to support any
assertion of innocence that spite of the procedural defaultpuld allow this Court to consider
Petitioner’s sixth through seventdlertlaims as grounds for a writ babeas corpus. Petitioner’'s
sufficiency of evidence claim (Qha Ten) is insufficient torivoke the actual innocence doctrine

to the procedural default rule. See Malcum v. B2ir§ F. Supp. 2d 664, 677 (E.D. Mich. 2003).

Moreover, Petitioner’s allegation that a corrstate trooper committed the crime is insufficient
to establish Petitioner's actual innocence, satcagxcuse the default, because there is no
evidence linking this troopéo the arson, while there is sigodnt evidence linking Petitioner to

the crime._See, e.g., Bell v. Howes, 703 F.3d 848, 855 (6th Cir. 2012).

Because Petitioner has not presented any m#able evidence that he is innocent of
these crimes, a miscarriage of justice will not ed€the Court declined to review Petitioner’s
procedurally defaulted claims on thenitee Malcum, 276 F. Supp. 2d at 677.

Finally, assuming that Petitiondad established cause foetHefault of his claims, he
would be unable to satisfy thgrejudice prong of the exceptida the procedural-default rule,
because his claims would not entitle him rdief. The cause-and-prejudice exception is

conjunctive, requiring proof dfoth cause and prejudice. See Matthews v. Ishee, 486 F.3d 883,

891 (6th Cir. 2007). For the reasons stated bByAbsistant Michigan #orney General in his
answer to the amended petition for writ of habeapu with regards to the sixth through
seventeenth claims, Petitioner failed to show that his procedurally defaulted claims have any
merit. Accordingly, Petitioner is not entitldd habeas relief on his procedurally defaulted
claims.

D. Certificate of Appealability
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Before Petitioner may appedhis Court's dispositivedecision, a agificate of
appealability must issue. Se8 U.S.C. § 2253(c)(1)(A); Fed. Rpp. P. 22(b). A certificate of
appealability may issue “only the applicant has made a substrghowing of the denial of a
constitutional right.” 28 U.S.G8 2253(c)(2). When a court rejects a habeas claim on the merits,
the substantial showing threshold is met if geditioner demonstrates that reasonable jurists
would find the district court’'s ssessment of the constitutiordaim debatable or wrong. See

Slack v. McDaniel, 529 U.S. 473, 484 (2000). *“A petitioner satisfies this standard by

demonstrating that . . . jurists could conclutie issues presented are adequate to deserve
encouragement to proceed furtheMiller-El, 537 U.S. at 327. In apphg that standard, a
district court may not conduct allfimerits review, but must limit its examination to a threshold
inquiry into the underlying merf the petitioner’s claims.__Icat 336-337. “The district court
must issue or deny a certificate of appealabiithen it enters a final order adverse to the

applicant.” Rules Governing § 2254 Cases, Rul@), 28 U.S.C. foll. § 2254; Castro v. United

States, 310 F.3d 900, 901 (6th Cir. 2002).

In this case, the Court concludes that oeable jurists would not debate the Court’s
conclusion that the petition shoubg denied. Accordingly, a céitate of appealability is not
warranted in this case.

E. Leaveto Proceed In Forma Pauperis

Although the Court denies a dédate of appealabty to Petitioner,the standard for

granting an application for leavto proceed in forma paupeiis a lower standard than the

standard for certificates of appealalilitoster v. Ludwick, 208 F. Supp. 2d 750, 764 (E.D.

Mich. 2002) (citing_United States v.ovngblood, 116 F. 3d 1113, 1115 (5th Cir. 1997)).

Whereas a certificate of appealability may only be granted if a petitioner makes a substantial
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showing of the denial of a cortstiional right, a court may gram forma pauperis status if it

finds that an appeal is beitgken in good faith._Id. at 764-7688 U.S.C. § 1915(a)(3); Fed. R.
App. P. 24(a). “Good faith” requires a showing tthet issues raised are rfavolous; it does not
require a showing of probable success on thetsneFoster, 208 F. Supp. 2d at 765. Although
jurists of reason would not debdtee Court’s resolution of Petitner’s claims, the issues are not
frivolous; therefore, an appeal could be take good faith and Petitioner may proceed in forma
pauperis on appeal. Id. at 764-765.
V. CONCLUSION
For the reasons set forth above, the Courtedethie petition for writ of habeas corpus

(Dkts. 1, 24), declines to issue a certificate mgbealability, and grants leave to appeal in forma

pauperis.
SOORDERED.

Dated: February 25, 2016 s/Mark A. Goldsmith
Detroit, Michigan MARK A. GOLDSMITH

UnitedStateDistrict Judge

CERTIFICATE OF SERVICE

The undersigned certifies that the foregoing domimeas served upon counsel of record and
any unrepresented parties via the Court's ECFe8ysb their respective email or First Class
U.S. mail addresses disclosed on the ¢¢otif Electronic Filing on February 25, 2016.

s/KarriSandusky
Case Manager
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