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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

JAMES KEARY and PENNY
KEARY,

Plaintiffs, Civil Action No.
4:11-cv-15133
VS.
HON. MARK A. GOLDSMITH
U.S. BANK NATIONAL
ASSOCIATION ND,

Defendant.
/

OPINION AND ORDER ACCEPTING AND ADOPTING THE MAGISTRATE JUDGE’'S
REPORT AND RECOMMENDATION DATED NOVEMBER 19, 2013 (DKT. 26),
OVERRULING PLAINTIFES’ OBJECTIONS (DKT. 30), STRIKING PLAINTIFES’
MOTION PURSUANT TO RULE 60(b) (DKT. 20), DENYING PLAINTIFES’ AMENDED
MOTION PURSUANT TO RULE 60(b) (DKT. 17), AND DENYING PLAINTIFFS’
EMERGENCY MOTION TO STAY STATE CO URT ACTION AS MOOT (DKT. 25)

I. INTRODUCTION

This post-judgment matter involves the intaypof two related, budlistinct, foreclosure
cases filed in this Court. Plaintiffs Jasnand Penny Keary filed ¢hinstant ation against
Defendant U.S. Bank Nationassociation ND while represtad by counsel. The Court
subsequently dismissed the action as a resuRlaihtiffs’ failure to respond to Defendant’s
motion for summary judgment and t@eurt’s order to show cause.

Rather than appealing that decisionfibthg a motion for reliefin the instant action,
Plaintiffs, acting pro se, filed mew case with a brand new complaint approximately nine months
later. This Court summarily dismissed tlztion based on res judicata, among other things.
Plaintiffs then filed a motion for relief fronjudgment pursuant to Federal Rule of Civil

Procedure 60(b) in the companion case, but reotrtstant action. After that motion was denied,
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Plaintiffs filed substantively similar motions ithis case. This Court referred the matter to
Magistrate Judge Mona K. Majzoub, and, in therintePlaintiffs fledan emergency motion to
stay an unspecified state court action. The Btagie Judge ultimately recommended denial of
Plaintiffs’ motions for relief fromudgment. Plaintiffs filedbjections to that recommendation
and Defendant filed a response. For the readisgsissed below, the Cawverrules Plaintiffs’
objections, accepts and adopts the Magistratlgeds Report and Recommendation (“R&R”),
denies Plaintiffs’ motions for relief from judgment, and denies Plaintiffs’ emergency motion for
stay as moot.
II. BACKGROUND

The procedural history of this case and) and troubled, but a @déed recitation is
necessary to explain the reasoning behind testbn. Plaintiffs initially commenced this
action in state court, claiming that Defendantféiled to properly creditertain payments they
made pursuant to “various promissory not¢2);made fraudulent statements about permitting a
short sale; and (3) did not propedomply with Plaintiffs’ Qualified Written Request. Compl.,
Ex. A to Notice of Removal (Dkt. 1) (the instaaction hereinafter referred to as “Keary 1”).
Plaintiffs’ complaint alleged tlee counts: breach of contrataud, and a count entitled “8”
without any specific statory designation. 1d. Defendant removed the matter to this Court in
November 2011. _See Notice of Removal (Keanpkt. 1). At that time, Plaintiffs were

represented by counsel.

! The count entitled “§” did claim that some pasified “transaction” was “governed under the
Michigan Consumer Protection Act (MCL § 445.91seq.), the MichigaMortgage Protection
Act (MCL 8 445.1633), and 12 USC 82605Compl., 1 41. The emt did not specify which
specific provisions of these stéts Plaintiffs believed were olated. The count did allege,
however, that “Defendant failed to fully comphith [Plaintiffs’ Qualified Written Request for
documents] and thereby intentionally concealed its wrongdoing.” Id., 11 43-44.
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The parties, through counséled a joint discovery plaron January 3, 2012 (Keary |,
Dkt. 7), and a scheduling conference was held on January 9, 2012. Three days before the
scheduling conference, however, Defendal@dfa motion for summary judgment seeking
dismissal of all counts (Keary I, Dkt. 9). PHifs did not respond to the motion within the time
permitted under Eastern District of Michigan LoRalle 7.1(e). Accordingly, the Court issued a
show cause order on February 29, 2012 requiring Plaintiffs to “show cause in writing why the
claims that are the subject of the pending masioould not be dismissed for lack of prosecution
pursuant to Federal Rule of Civil Procedure( 2/29/12 Order (Keary |, Dkt. 13). The
Court further warned that
Should Plaintiff[s] fail to respond tohis order, the Court will
construe Plaintiff[s’] silence aseflective of a clear intent to
abandon the claims that are thebject of the pending motion.
Accordingly, in the event Plairftjs] do[] not respond to this order,
the Court will dismiss the claimsahare the subject of the pending
motion pursuant to Rukl(b) with prejudice.
Id. Plaintiffs did not respond, and the Codismissed the action with prejudice on March 22,
2012. See 3/22/12 Order (Keary |, Dkt. 16).
Plaintiffs did not appealthe Court's decision nor di they immediately seek

reconsideration or file any form of a pgstdgment motion. Ra#r, in December 2012,

Plaintiffs, proceeding pro se, fdea new action in this Courtaptioned James Robert Keary, et

al., v. U.S. Bank National Association ND, et, &ase No. 12-15359 (E.D. Mich.) (hereinafter

referred to as_*Keary 11")._Keary Il added am®@laintiff (Dwight Benn&) and a new Defendant

(First Mountain Properties, LLClitherwise, the parties were identical. It appears that the new
parties were added because Benhad been assigned 50% of Btéfs’ claims and U.S. Bank

had transferred its interest in the subject property to First Mountain.



The Court dismissed Keary Il on Decemi8, 2012. 12/18/12 Order (Keary Il, Dkt. 3).
The Court explained that ltaough Plaintiffs’ complaint in Keary Il was “largely
incomprehensible, it is apparent that the preseiinsl arise out of the same mortgage dispute as
at issue in_Keary 1.”1d. at 2. Therefore, thCourt found that res juthta barred Plaintiffs’
claims against Defendant U.S. Bank. 1d. at ZFBe Court also summarily dismissed Defendant
First Mountain without pjudice, finding that even with légberal constructin of the_Keary 1l
complaint, the Court “cannot discern the tedtbasis for any arguable claim against First
Mountain.” Id. at 3.

Plaintiffs filed various documents in Kedithereafter, including aMotion for Rule 60
relief from judgment” (Keary Il, Dkt. 7), maerous documents docketed as “REPLY to
Judgment” (Keary Il, Dkts. 5-6, 8), a “Motion f&econsideration re Judgnt” (Keary II, Dkt.

9), a “Motion to Disqualify ddge” (Keary II, Dkt. 11), and &V otion pursuant to Rule 60”
(Keary 11, Dkt. 12). No similar motions were filed in Keary I.

The Court denied the Motion to Disquglif1/22/13 Order (Keary I, Dkt. 14), and
referred the “Motion for Rule 60 lief from judgment” to the Magtrate Judge_(Keary IlI, Dkt.
17)? The Court recognized that Plaintiffs’ filinggere “almost entirely incomprehensible and
consist mostly of irrelevant rambling.” 1/22 Order (Keary I, Dkt. 17). Nevertheless, the
Court discerned that Plaintiffs claimed “thaf} feir attorney in_Kear| failed to keep them
apprised of the progress of the €a@i) they did noknow of the show cause order issued by the
Court after the Kearys failed r@spond to the defense motiom smmmary judgment, and (iii)

they did not even know that theseahad been dismissed until aftee fact.” Id. Accordingly,

2 The Court also instructed the clerk to teratenthe remaining motioras duplicative. 1/22/13
Order at 3 n.2 (Keary II, Dkt. 17).



the Court instructed thdagistrate Judge to consider whether the purported neglect of Plaintiffs’
counsel in Keary | justifiedelief under Rule 60(b). Id.

Before the Magistrate Judge issued the R#RPlaintiffs’ Rule 60(b) motion in Keary II,
however, Plaintiffs filed an “Amended Motion pursuant to Rule 60(a)(b)” in that same case on
March 26, 2013. _See Am. Mot. (Keary Il, Dkt. 19)The Court referred this motion to the
Magistrate Judge as well. 28/13 Order (Keary II, Dkt. 20).

On June 6, 2013, “[u]pon furtheeflection,” the Court whidrew the reference to the
Magistrate Judge, and iestd outright denied &intiffs’ motion for relief. 6/6/13 Order (Keary
Il, Dkt. 28). The Court explaimethat “[tlhe motion seeks reli from a judgment entered in
another case — [Keary 1]. Accordingly, the nootiis not properly filecn the docket of the
present case.” Id. The Court fuetr stated that “[s]hould Plaintifisish to pursue the relief they
currently seek — namely, relief from the judgrnentered in [Keary |] —they are granted leave
to file an appropriate motion onefudocket of that case.” Id.

Rather than immediately filing an appropriatetion in Keary |, however, Plaintiffs filed
an amended complaint in Keary Il on June 26, 2048.. Compl. (Keary Il, Dkt. 29). Plaintiffs
also filed an “AMENDED MOTION pursuant to RugO(b)” in Keary Ilthat same day. Am.
Mot. (Keary Il, Dkt. 30). On July 1, 2013, ti@ourt struck the amended complaint and denied
the amended motion as procedurally improp@v/1/13 Order (Keary IIDkt. 32). The Court
reminded Plaintiffs that that e¢r filing of the motion in_Keary Il was “not the correct docket
sheet on which to file the motion.” Id’he Court also added in a footnote that

Plaintiffs have inquired with th€ourt's case manager as to the
deadline by which they must file their motion for relief from
judgment. Plaintiffs are advisdkat the filing @adline governing
motions for relief from judgmenis set forth in the applicable

Federal Rule of Civil ProcedureSee Fed. R. Civ. P. 60. By
granting leave to file the matn, the Court does not extend or



modify any deadline established by the Federal Rules of Civil
Procedure or other provision of law.

On July 9, 2013, Plaintiffs filed on the Kedrglocket sheet the instant “Motion Pursuant

to Rule 60(b) Federal Rules of Civil ProceellRelief of Judgment Order Striking Plaintiffs’
Amended Complaint and Denying as Procedurbtiproper Plaintiff's Motion for Relief from
Judgment and Moves in Reconsideration of the Order Dated 7/1/13 for Relief” and “Amended
Motion” of the same title (Dkts. 17, 26).The Court referred the motions to the Magistrate
Judge. 7/10/13 Order (Keary |, Dkt. 18); 7/16Q8&ler (Keary I, Dkt. 21). Defendant filed a
response to the motions (Keary I, Dkt. 22), andri@ifés filed a reply (Keary |, Dkt. 24).

On November 19, 2013, the Magistratelde issued her R&R recommending the Court
deny Plaintiffs’ motions. The Magistrateidhe began by explaining that, although unclear,
Plaintiffs’ motions were likely lought pursuant to Federal Rule of Civil Procedure 60(b)(1) or
60(b)(6). R&R at 5 (Keary I, Dkt. 26). As the former provision, the R&R noted that there is a
one-year time limit on that provim and that Plaintiffs would e needed to file their motion
by March 22, 2013 to satisfy thisg@rement. _Id. The R&R als@cognized that Plaintiffs filed
their original Rule 60(b) motion in_Keary Il withthe one-year limit, but that the motion in
Keary I, “while substantively similar, is not the kilan at issue in this matte Plaintiffs’ instant

Motion was filed on July 9, 2013."ld. The Magistrateludge also highliged this Court’s

% It appears that the two motions are identic#ccordingly, the Court orders the clerk to
terminate Plaintiffs’ motion (Dkt. 20) as du@itive of the amended motion (Dkt. 17). The
Court will refer solely to thamended motion throughout this decision for ease of reference.

Moreover, to the extent Plaintiffs seek refiefm the Court’'s July 1, 2013 Order_in Keary I, the
Court notes that, once agathey have filed the motion on thecorrect docket sheet. To seek
relief from an Order in_Keary Il, they musie their motion on the docket of Keary II.
Nevertheless, the Court interprets Plaintiffequest as seeking relief from the March 2012
dismissal of their action, rathdran as challenging the July2013 Order in Keary Il directly.
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language in its July 1, 2013 Order_in Keary |l thatgranting leave to fila Rule 60 motion in
Keary |, the Court was “not extend[ing] or mfyding] any deadline established by the Federal
Rules of Civil Procedure.”_Id. Accordingly,gtMagistrate Judge rexmnended the Court deny
any request under Rule 60(b)(1) as time barred.

As for Rule 60(b)(6), the R&R recognized tlzat attorney’s gross neglect can form the
basis for relief under this provision in rare casdd. at 7-8. Nevertheless, to support such a
claim, the Magistrate Judge m&med that one factdhe Court must examine is whether “the

movant has a meritorious claim or defensdd. at 6 (brackets omitted) (quoting Valvoline

Instant Oil Change Franchisinnc. v. Autocare Assocs.,dn 173 F.3d 857, *3 (6th Cir. Jan.
26, 1999) (Table)). After reviewing the meritdé Plaintiffs’ claims, the Magistrate Judge
concluded that none of Plaifi§’ counts could be sustainedd. at 9-12. Accordingly, the
Magistrate Judge recommended @murt deny Plaintiffs’ motions.

Plaintiffs filed objections to the R&R on December 3, 2013 (Dkt. 30), and Defendant
filed a response (Dkt. 31).

[ll. ANALYSIS

Pursuant to 28 U.S.C. 8§ 636(b)(1), a distjudge may refer motions to a magistrate
judge. Parties are provided fourteen days Il Viiritten objections to the magistrate judge’s
proposed findings and recommendations. “A judge of ¢bart shall make a de novo
determination of those portions tife report or specified findings recommendations to which
objection is made.”_1d. A court does not néedeview de novo those portions of the R&R to

which no objection is madeSee Lardie v. Birkett, 22E. Supp. 2d 806, 807 (E.D. Mich. 2002);

see also Fed. R. Civ. P. 72.



Plaintiffs have identified tefobjections” to the R&R. Athe outset the Court notes that
although all of the objections lackerit for the reasons describbelow, Objections 1, 2, 9 and
10 are wholly devoid of any substantive argunwméxplanation. Thosebjections provide, in
full:

e Objection 1: On page 2 of the Report the Magistrate states “the undersigned
recommends DENYING Plairits’ motion (docket no. 17). Thremedy suggested is not
warranted by the Pleadings, the discovery peed in the actions by all the parties]],
case law or statute.

e Objection 2: On page 2 the Magistrate states “Plaintiffs filed their pro se Complaint [in]
Keary Il, raising (what gpear to be) the same claims lagse raised in Keary I.” This is
factually incorrect, additionally Plaintiffs have attached their proposed Amended
Complaint alleging several viable causes of action.

e Objection 9: On page 12 of the Report the Magistr&tates “Further, to the extent that
Plaintiffs’ Rule 60 Motion arises under Ru60(b)(6), the undersigned recommends
denying the same without ftar developing the record.”

e Objection 10: On page 12 of the Report the Magitdratates “. . . Plaintiffs have not
demonstrated that their underlying claime aneritorious. Therefe, the undersigned
recommends DENYING Plaintiffs’ Motion @tket no. 17). The undersigned further
recommends striking Plaintiffs’ identical Mon (docket no. 20) as a duplicate filing and
dismissing this matter in its entirety.”

Pls.” Objections (Dkt. 30).
It is well established that “[a] general objectito the entirety of enagistrate’s report has

the same effects as would a failure to objedtidward v. Sec'y of Health and Human Servs.,

932 F.2d 505, 509 (6th Cir. 1991); see also DvewWwessmer, 36 F. App’x 561 (6th Cir. 2002)

(“The filing of vague, general, or conclusoopjections does not meet the requirements of
specific objections and is tantamount to a compiaiare to object.”). “[O]bjections must be
clear enough to enable the district courtdiscern those issues that are dispositive and

contentious.” _Miller v. Crrie, 50 F.3d 373, 380 (6th Cir. 1995) (citing Howard, 932 F.2d at

509).



Here, the four objections identified abos@ntain no substantive argument; instead they
simply challenge the Magistrate Judge’s cosidns and recommendations without any specific
explanation for the basis of disagreement. e®lipns 9 and 10 are arelct recitation of the
Magistrate Judge’s recommendeais without any argument attach Similarly, Objections 1
and 2 generally fault the Magistrate Judgemndusions as “factuallyincorrect” or “not
warranted,” without identifyingany specific legal or factliacitations undermining those

conclusions. Accordingly, the Court overruf@bjections 1, 2, 9, and 105ee_Meiewn. Green,

No. 07-11410, 2009 WL 388040, at *1 (E.D. Mich. 20Q®n ‘objection’ that does nothing
more than state a disagreement with a magisratggested resolution, or simply summarizes
what has been presented before, is not an objeasidimat term is used in this context.”).

The Court addresses thena&ning objections in turn.

A. OBJECTION 3

Objection 3 reads as follows:

On page 5 of the Report the Msfate states “Plaintiffs do not
specifically indicate undewhich subsection their Motion arises, but by its
nature, it must arise under either sdifon 60(b)(1) or 6®()(6).” This is
factually and legal[ly] incorrect, relief in thaction can be brought under
60(b)(1), 60(b)(4), 6@)(5), and 60(b)(6).

Pls.” Objections at 2.

At the outset, the Court notésat the Magistratdudge’s analysis covered Federal Rules
60(b)(1) and 60(b)(6). ThereforBlaintiffs’ objection presumably is that the Magistrate Judge
did not consider Rules 60(b)(4) and (5) as well.

Nevertheless, the Court concludes that ttigection is not well taken. It appears that

Plaintiffs did refer to both Rules 60(b)(4) and®@5) in their motion._&e PIs.’ Br. at 3_(Keary

I, Dkt. 17). But Plaintiffs fail to explain howither Rule 60(b)(4) of5) would apply to the



factual situation before the Court. Although thmawmtions are a collection of phrases that largely
result in incoherent and irrelevant argumengppears that the basis for Plaintiffs’ motions is
that their counsel purportedifailed to inform them of Defendant's motion for summary
judgment, the show cause order, or the dismisstleohction._See PIs.’ Br. at 2-3 (Keary |, Dkt.
17). In other words, they claithat their counsel’s d¢pable conduct led tthe dismissal of the
action, and that Plaintiffshould not be held responkaljor this neglect.

The Court notes that some claims for refiafed on attorney neglect have been analyzed

under Rule 60(b)(6). See, e.Buller v. Quire, 916 Rd 358 (6th Cir. 1990Qkee also Travelers

Cas. and Sur. Co. of Am. v. J.O.A. CorGt., Inc., 479 F. App’x 684, 695-696 (6th Cir. 2012)
(collecting cases). However, Plaintiffs haventfied no cases in their objections applying
Rules 60(b)(4) or (5) where a party claims tloeunsel was neglectful. Nevertheless, the Court
will consider Plaintiffs’ allegations of attorney culpability in analyzing their claim for relief
under Rules 60(b)(4) and (5).

i. Rule 60(b)(4)

Federal Rule of Civil Procedure 60(b)(4) alka Court to “relieve a party . . . from a
final judgment, order, or proceeding” whermét judgment is void.” The Supreme Court has
interpreted this provision narrowly, as providingegeonly when there is a “jurisdictional error”

or a “violation of due process.” See Unite@t8s Aid Funds, Inc. v. Espinosa, 559 U.S. 260,

271 (2010) (“Rule 60(b)(4) applies only in the rarstance where a judgment is premised either
on a certain type of jurisdictionalror or on a violation of due @eess that deprives a party of
notice or the opportunity to be heard.”). Pldfatido not claim a jurisdictional error. Rather,
Plaintiffs argue that their “duprocess rights were violated @am the Defendant and the Court

failed to serve upon the Plaintiff[]s the ORREDF DISMISSAL as required under the due-
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process and equal protection of tH& Amendment to the Constitution of the United States.”
Pls.’ Br. at 2-3.

At the time the Court issueits show cause order in lbieiary 2012 and the order of
dismissal in March 2012, Plaintifisere represented lgounsel. Plaintiffdiad not terminated
counsel’'s representation, or, if they had dmwe they had not notified the Court of this
termination. Nor had Plaintiffs notified theo@t of any troubles they may have been having
with counsel’s representation, sugt non-responsiveness. IndeBlaintiffs’ counsel consented
to a joint discovery plan on January 3, 2012 aadicipated in a scheduling conference on
January 9, 2012. Plaintiffs’ counsel also fieeavitness list on March 2012 — after the Court
issued its show cause order but before the Gbsmissed the case. Therefore, when the Court
issued its show cause order arder of dismissal in Februagnd March respectively, it sent
notice to Plaintiffs’ counsel. See 2/29/Order at 2; Order of Dismissal at 2.

It is true that, in the context of a party seeking relief from a default judgment, courts have
held that “[o]ne denial of due process under Raf)éb)(4) is improper service of process.” See

United States v. Plesco, No. 97-74042, 2012 WL 1867442, at *4 (E.D. Mich. May 4, 2012)

(internal quotation marks and ditan omitted). Plaintiffs havalentified no authority, however,
stating that a court, unaware arily difficulties a party may beaving with its réained counsel,
violates the party’s due process rights by sergiognsel rather than the party directly. Nor is
the Court aware of any such authority. Cf. FedCR. P. 5(b) (“If a p&y is represented by an
attorney, service under this rule must be madtherattorney unless thewrt orders service on
the party.”). Accordingly, although Plaintiffsésues with counsel maye raised pursuant to
Rule 60(b)(6), as the Magistrate Judge suggetiegt,do not form the basis for a “due process”

claim under Rule 60(b)(4) here.
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i. Rule 60(b)(5)

As for Rule 60(b)(5), that provision permradief from a judgment, order, or proceeding
if “the judgment has been ssfied, released, or dischargetdjs based on an earlier judgment
that has been reversed or vadatar applying it prospectively iso longer equitable.” Although
Plaintiffs detail the purposes bedithis provision, see PIs.’ Br. 3t 6-7, Plaintiffs fail to clearly
explain how or why this provisioapplies to their case. Accandly, Plaintiffs have not met

their burden of showing entitlement to relief uné&ule 60(b)(5). _Se&homas v. Thistledown,

Inc., No. 1:05-cv-02138, 2006 WL 3483953, at *1, (\N1D. Ohio Nov. 30, 2006) (“Plaintiff's
single-paragraph argument addressing Rule 60Q(by&serts that exceptional or extraordinary
circumstances exist, and targets previous agimalleged ‘gross neglect and abandonment’ of
Plaintiff. The Court, therefe, believes that Rintiff meant to invokeRule 60(b)(6) and
analyzes the motion under that subsection.”).
B. OBJECTION 4
Objection 4 reads as follows:

On page 5 of the Report the Magistrate states “Thus, to be timely,

Plaintiffs were required to file theRule 60 Motion no later than March

22, 2013.” This is legallyncorrect under 60(b)(4]5) and (6) there is no

time limit in which the Motion musbe filed. “A motion under Rule

60(b)(6) must be made within a reaable time.” _Lal v. California, 610
F.3d 518 (9th Cir. 2010).

Pls.” Objections at 2.

The Court agrees with Plaintiffs that a tioa filed pursuant to Feeral Rules 60(b)(4),
(5), and (6) must be filed withia “reasonable time,” rather théeing subject to a strict one-
year bar. Federal Rule 60(c){rpvides that “[a] motion under Ru60(b) must be made within
a reasonable time — and for reasons (1), (2), anddq3nore than one year after the entry of the

judgment or order or date of the proceeding.tcérdingly, Plaintiffs are correct that motions
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brought pursuant to Rul€&®(b)(4), (5), and (6) must be fdewithin a “reasonable time,” and are
not necessarily subject to tabsolute one-year bar placedmntions brought pursuant to Rules

60(b)(2), (2), or (3), so long as more than gear remains “reasonable.” See Bobbitt v. Acad.

of Court Reporting, Inc.No. 07-10742, 2012 WL 1363304, at (£.D. Mich. Apr. 19, 2012)

(“Although a motion for relief froman order under Rulé0(b)(6) need not berought within a
year of the order, istill must be made within a reasonaltime.” (quotation marks and citation

omitted)); Soto v. Mineta, No. 01-71244, 2008 4428010, at *7 (E.D. Mich. Sept. 30, 2008)

(“A motion under Rule 60(b)(6) must be filed withanfreasonable time,” and not subject to the
one year limitation applied to claims for reliider Rule 60(b)(1) (2), and (3).” (citing Olle v.

The Henry and Wright Corp., 910 F.2d 357, 365 (6th Cir. 1990))).

Plaintiffs are mistaken, however, in thénterpretation of the R&R. The Magistrate
Judge did not recommend that the Court find #laintiffs’ motions were time barred in their
entirety. Rather, she recommended the Courtthiatithe motions were time barred to the extent
they relied on Rule 60(b)(1). See R&R at 12 [fThe extent that Plaintiffs’ Rule 60 Motion
arises under Rule 60(b)(1), the undersignetbmanends denying the same because such a
motion is time-barred.”). Indeed, the Court notkat in analyzing the merits of Plaintiffs’
motion to the extent it was dught pursuant to Rulé0(b)(6), the Magistte Judge impliedly
recommended the Court find that the motiorsviaought within a reasonable amount of time
under that provision. Accordingly, the Cowverrules Plaintiffs’ Objection 4 because the
Magistrate Judge’s recommetmida of the one-year time baonly applied to the extent
Plaintiffs’ motion arose under Rule 60(b)(13ee Fed. R. Civ. P. 60(c)(1).

C. OBJECTION 5
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Objection 5 reads as follows:

On page 5 of the Report the Magistrate states “Plaintiffs filed their Rule
60 Motion in Keary Il on January, 2013, well within the one-year
requirement under Rule 60(c)(1). tBRlaintiffs’ Motion in Keary I,
while substantively similar, is not the Motion at issue in this matter.” This
position taken by the Magistrate is legally inequitable and is not supported
by existing Court Rules and CasesJ[$av when the Court is called upon

to review the filings of pro se litigaths. Pursuant to Rule 15(c) the Court

is permitted to view the “Keary | Maih” as an amendment to “Keary II”
which would [r]elate back to the Mon filed on January 7, 2013, within
the one year period.

Pls.” Objections at 3.

As described earliethe Court dismissed Plaintiffs’ coraint with prejudice in Keary |
on March 22, 2012. Approximately nine monthteta Plaintiffs fled a new complaint in a
separate action — Keary Il — which theo@t summarily dismissed in December 2012.

Plaintiffs subsequently filed a motion pursuant to Rule 60 in Keary Il in January 2013, but did

not file anything in_Keary I. Indeed, Plaintiftid not file a post-judgent motion in Keary |
until July 2013, approximately 16anths after the initial dismissaAccordingly, the Magistrate
Judge recommended the Court find that Plaintifigid not seek relief purant to Rule 60(b)(1),
which contains a one year limitation, for thiaite-filed motion in Keary I. R&R at 5.

Plaintiffs raise two issues with the Magate Judge’s recommendation via Objection 5.
First, Plaintiffs argue that they should be h&dda less stringent standard as pro se litigants.

Second, Plaintiffs claim that FedeRule of Civil Procedure 15(@ermits the Courto relate the

* The Court finds that Objectiohis duplicative of Objections dnd 5. Objection 8 reads: “On
page 12 of the Report the Magistrate states ther above-stated reasons, to the extent that
Plaintiffs’ Rule 60 Motion arises under R88(b)(1), the undersigderecommends denying the
same because such a motion is time-barred[.#inBffs’ Rule 60 motion is not time-bar[rjed.”
See PIs.” Objections at 4. As describedjeOtion 4 argues the motion was not time barred
under Rules 60(b)(4), (5), and (6), while &dijon 5 argues the motion was not time barred
under Rule 60(b)(1). Accordingly, the Coowrerrules ObjectioB as duplicative.
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July 2013 motion in Keary | back to the Janua®13 motion filed in Kear I, thereby making
the motion in Keary | timely filed under Rule 60(b)(1).

As for Plaintiffs’ first argumet, they are corre¢hat the Sixth Circii has recognized that
“pro se litigants are held to less stringerdinsiards in their draftqm of pleadings (which

presumably require some degree of legahing).” See Kante v. Detroit Newspaper Agency,

No. 07-13615, 2008 WL 2949229, at *2 (E.D. Mich. July 29, 2008). On the other hand, the
Sixth Circuit also has recognized that the Supreme Court “has never suggested that procedural

rules in ordinary civil litigation should be impreted so as to excuse mistakes by those who

proceed without counsel.”_ld. (citing McNeil United States, 508 U.S. 106, 113 (1993) and In

re G.A.D., Inc., 340 F.3d 331, 335 (6th Cir. 2003)herefore, while Plainflis are held to a less

stringent standard when analyzithg drafting of their legal pleadys, they are not excused from
procedural mistakes — such as filing atioo for relief on the incorrect docket.

Plaintiffs, even proceeding pro se, are megito follow the Federal Rules of Civil
Procedure and are held to those Rules’ boundkjding that a motion brought pursuant to Rule
60(b)(1) must be filed within one year “afteretientry of the judgment or order.” See In re

G.A.D., Inc., 340 F.3d at 335. Here, Plaintiffsdiltneir first Rule 60(binotion in Keary |l less

than a month after the Court’'s dismissal of thew complaint in that action. Clearly, then,
Plaintiffs understood the applicable rules foeldng relief following an unfavorable decision.
However, Plaintiffs only filed theimotion in Keary Il. If Plaintiffshad wanted relief in Keary I,
they could have simultaneously filed a motiorihie instant action, but they did not do so.

In line with the Sixth Circuit's standardsjdiCourt made clear in Keary Il that while it
would be lenient with Plaintiffs as pro sédants, it would not ignore, modify, or extend any

deadlines set by the Federal Rules. In its Byr&13 Order withdrawinthe reference in Keary
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Il and denying Plaintiffs’ motion as procedliyaimproper, the Court noted that “[s]hould
Plaintiffs wish to pursue the relief they cemtly seek — namely, relief from the judgment
entered in [Keary I] — they are granted leavdil®oan appropriate motion on the docket of that
case.” 6/6/13 Order (Keary Il, DK28). After Plaintiffs misfiledheir motion in_Keary |l again,
the Court re-admonished Plaintiffs that “they miilst their motion for réef from judgment on
the docket sheet of the case from which theysaeking relief fromudgment.” 7/1/13 Order
(Keary II, Dkt. 32). The Courtlarified, however, that[b]y granting leaveto file the motion,
the Court does not extend or modify any deadline established by the Federal Rules of Civil
Procedure or other provision of law.” Id. dther words, the Court was willing to be lenient
with Plaintiffs when it came to the “reasonabledl’ inquiry under Federal Rule 60(b)(4), (5), or
(6). The Court was not, however, extendingdhe-year limitation set by the Rules for motions
brought pursuant to Rules 60(b)(12), or (3). Indeed, FederRlule of Civil Procedure 6(b)(2)
expressly forecloses the Courébility to do so: “A court mustot extend the time to act under
Rule[] . . . 60(b).”

Plaintiffs next argue that their motion keary | was timely filecbased on Federal Rule
15’s relation back provision. Pursuant to Fatl&Rule of Civil Procedure 15(c)(1)(B), “[a]n
amendment to a pleading relates back to the date of the original pleading when . . . the
amendment asserts a claim or defense that aro# thet conduct, transaan, or occurrence set
out — or attempted to be set out — in the omdjipleading.” Plaintiffs claim that their July
2013 motion in Keary | should be considered armament that “relates back” to their January
2013 motion in Keary I, thereby makingtiinely filed within the one-year window.

The Court disagrees for two reasons. tFiRule 15 is limited to amendments “to a

pleading.” Courts have readgtprovision narrowly, concluding &l the “pleadings” referenced
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in Rule 15 are only those listed in Federal Rul€iwil Procedure 7: a complaint, an answer to a
complaint, an answer to a counterclaim designaged counterclaim, an swmer to a crossclaim,
a third-party complaint, an answeer a third-party complaint, and, if the court orders, a reply to

an answer. Motions are not includeithin this definition of “pleathgs.” See Gaiters v. City of

Catoosa, No. 03-0425, 2006 WL 1525965, at *2 (N.D. Okla. May 30, 2006) (“The Tenth Circuit
does not allow a party to file an amended Rule 60(b) motion in an attempt to relate back to an

earlier motion, in order to avoithe one year time limitation dtule 60(b).”);_ JGB Enters., Inc.

v. United States, 71 Fed.Cl. 468, 471 (Ct. Fecir@$ 2006) (collectingases holding that an

amendment to a Rule 60(b) motion does not rédatk under Rule 15(c)); see also 11 Wright,

Miller, & Kane, Federal Practice and Procedure, 8§ 2866 (3d ed. 2001) (“Because a Rule 60(b)

motion is not a pleading, also is not sulgict to amendment under RulB.”). Indeed, to allow
such a relation back would “violate the unqualiféicective in Rule 6 thathe court ‘[must] not

extend the time [to act] under R[jle . . 60(b).” See Sorbo Wnited Parcel Serv., 432 F.3d

1169, 1177 (10th Cir. 2005).

Second, even if Rule 15 applied, Plaintiffsve identified no authority — and the Court
is aware of none — holding that a motion dilen one docket shoulde construed as an
amendment to a motion filed on the docket of pasate case. Nor do Plaintiffs identify any
authority holding that the mistaken filing of alB®&0(b) motion in one case tolls the time to file
a similar motion in the proper cas@ccordingly, the Court oveules Plaintiffs’ Objection 5.

D. OBJECTIONS 6 and 7
Objections 6 and 7 concern the Magistratielge’s recommendation that the Court find

that Plaintiffs have not asserted meritoriousiras for breach of contract (Count 1) and fraud
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(Count I1)> To support a claim for relief under Rule 6Q(the movant must show that he or she

has a meritorious claim or defense, amonigeptthings. _See C & L Ward Bros., Co. v.

Outsource Solutions, -- F. App’x --, 2013 WR47356, at *2 (6th Cir. Dec. 3, 2013) (“Courts

consider three factors assessing a Rule 60(ktjomo(1) culpability for the adverse judgment,
(2) prejudice to the opposing party, and (8hether the underlying claim or defense is
meritorious.”); see also Smt 2008 WL 4428010, at *12 (“If $o0 had no valid defense to
Defendant’s motion i.e., no ‘genuine issue asamy material fact,” fie allegedly neglectful

party] could not have defeatéde motion in any event. Théat precisely why a showing of a
meritorious claim or defense is an essengi@ment of a Rule 60(b)(6) claim.”); Ahmed v.
Rosenblatt, 118 F.3d 886, 891 (1st Cir. 1997A]("60(b)(6) movant must make a suitable

showing that the movant has a meritoriousnelg; Murray v. District of Columbia, 52 F.3d

353, 355 (D.C. Cir. 1995) (“It has long been essdiad that as a precondition to relief under
Rule 60(b), the movant must prdei the district court with reason to believe that vacating the
judgment will not be an empty exercise or a &utjesture.”); 11 WrighMiiller, & Kane, Federal

Practice and Procedure, § 2857 (3d ed. 2001)n@dtiat for Rule 60(b) motions, courts “have

prevented the needless protractof litigation by requiringthe moving party to show a good
claim or defense”). As the Mairate Judge noted, “[t]o estalblia meritorious claim, a movant
must show a hint of a suggesti@reating some possibility théhe outcome of trial will be

contrary to the existing judgment.”_Id. a@ting Smith v. Comm’r of Internal Revenue, 926

F.2d 1470, 1482 (6th Cir. 1991).

® Plaintiffs do not object to the Magistratedde’s conclusion that &htiffs must show a
meritorious claim to support a motion brought parguto Rule 60(b)(6). Nor do Plaintiffs
specifically object tahe Magistrate Judger®commendation that theoGrt find that Plaintiffs

have not stated a meritoriouatsitory-based claim (Count I11).
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With respect to Plaintiffs’ claim for breadtf contract (Count I)the Magistrate Judge
concluded that while Defendant did place the actbpayments into a “suspense” account in
April and May, these payments were credited priypafter the loan modification agreement was
executed in June 2009. Id. at 10he Magistrate Judge also notibat “Plaintiffs incurred no
late charges, penalties, fees of any kind, and thereforealRltiffs suffered no damages from the
alleged breach.”_Id.

In regards to Plaintiffs’ fraud claim (Couti, the Magistrate Judge concluded that
Michigan’s statute of frauds preded this cause of action. lat 10-11. The Magistrate Judge
noted that Mich. Comp. Laws 8§ 566.132 bars all astimgainst a financial institution to enforce
[certain] promises or commitments of the finahanstitution unless the promise or commitment
is in writing and signedvith an authorized signature byetHinancial instiition,” but that
“Plaintiffs do not claim that any st writing exists.” _1d.

Plaintiffs’ Objection 6 provides, as follows:

On page 6 of the Report the Magistratates “The undersigned agrees
and, therefore, finds that the claimsluded in Plaintiffs’ Count | are not
meritorious.” This position is legally and factually incorrect as more fully
set forth in Plaintiffs’ Brief In Support of Their Objections. Rule 60(b).
First, the rule is remedial in nature and thus must be liberally applied.
Community Dental Services v. Tard82 F.3d 1164 (9tir. 2002). The
difficulty in drawing a line betweemgross negligence — which is not
chargeable to the client — and ordyaegligence or neglect — which is
— does not discourage us from estdbtig the former circumstances as a
ground for relief. . . . Having held thah attorney’s gross negligence may

constitute extraordinary circunastces under Rule 60(b)(6), we now
proceed to apply this rule to the case at hand.

Pls.” Objections at 3. Plaintiffs’ Obgtion 7 similarly povides, as follows:

On page 11 of the Report the Magage states “Thus, Plaintiffs’ claims
for Fraud fail, and therefore, thendersigned finds that the claims
included in Plaintiffs’ @unt 1l are not meritorious This position is
legally and factually incorrect as more fully set forth in Plaintiffs’ Brief In
Support of Their ObjectionsAdditionally, “The dstrict court found that
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Seaboard did not have a meritoriodefense. We disagree. In
determining whether a defaulted feledant has a meritorious defense
likelihood of success is not the measure. Rather, if any defense relied
upon states a defense good at law, then a meritorious defense has been
advanced.” _United Coin Meter $eaboard Coastline RR, 705 F.2d 839
(1983).

Defendant responds that “Plaintiffs faib make any argumenivhy any of their
underlying claims against U.S. Bank would likelyrheritorious.” Def.’s Resp. at 4 (Dkt. 31).
The Court has reviewed “Plaintiffs’ Bfidn Support of their Procedural History;

Analysis and Conclusions and Recommendatiminthe Magistrate Judge,” which they claim
explains why their claims for breach of caur and fraud have merit. Like the documents
before, the brief is largely incoherent and scattenethought. What is clear, however, is that
the brief makes no attempt to explain or supploet claims for breach of contract or fraud as
described in the original complaint. The brief does not mention the alleged payments that
formed the basis for the original breach of contract claim, nor daeernition the purportedly
fraudulent statements referenced in the origuoahplaint regarding Defendant’s alleged promise
to permit a short sale when it had no intentidrloing so. Instead, the brief reads more like a
new complaint, containing new allegationsicerning TARP funds, HAMP requirements, and
loan modification requests, as well as new cldionsegligence and equity. Indeed, the brief's
section entitled “Breach of Contractierely provides, in full, as follows:

Plaintiffs[] and the Defendant entereddra valid contract for the review

of the foreclosure process began by the Defendant. If Plaintiffs’ Motion is

not granted Plaintiffs[] will not receesthe benefit of their bargain. The

essential elements of a valid contract are the following: (1) parties

competent to contract, (2) a proper subject matter, (3) a legal

consideration, (4) mutuality of agreement, and (5) mutuality of

obligation.” Hess v. Cannon Twp., 265 Mich. App. 583 (2005), quoting
Thomas v. Leja, 187 Mich. App. 418, 422 (1991).
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Pls.” Objections Br. at 8. Relying on new miodified claims, however, is not permitted to

support a Rule 60(b) motiorSee Sultaana v. Bova, No12:cv-3117, 2013 WL 5507298, at *2

(N.D. Ohio Oct. 2, 2013) (“Rule 60(b) does not penparties to . . . raise new claims that could
have been raised during the litigation of the case or in the initial complaint.”).

Plaintiffs fail to explain why their originatlaims for breach ofantract and fraud have
any merit. While Plaintiffs outline the standardsbe applied (i.e., that an attorney’s gross
negligence may constitute “extraanary circumstances” under Ru6(b)(6) and that likelihood
of success is not determinative of merit) anferéo new allegations that Plaintiffs hope to
sustain, Plaintiffs fail to provide any explaioat why the Magistratdudge’s recommendations
based on the original complaint were incorreéccordingly, the Court overrules Plaintiffs’
Objections 6 and 7.

V. CONCLUSION

For the foregoing reasons, the Court ateegmd adopts the Magistrate Judge’'s R&R
(Dkt. 26), overrules Plaintiffs’ objections (Dkt. 3@enies Plaintiffs’ amended motion for relief
(Dkt. 17), strikes Plaintiffs’ motion for relief f&. 20), and denies Plaintiffs’ emergency motion

to stay state court aon (Dkt. 25) as moot.

SOORDERED.
Dated: January 27, 2014 s/Mark A. Goldsmith
Flint, Mchigan MARKA. GOLDSMITH

UnitedState<District Judge
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CERTIFICATE OF SERVICE

The undersigned certifies that the foregoing document was served upon counsel
of record and any unrepresedtparties via the Court's ECF System to their respective
email or First Class U.S. mail addresses disclosed on the Notice of Electronic Filing on
January 27, 2014.

$Deborah J. Goltz
DEBORAH J. GOLTZ
Gase Manager
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