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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

SHAUN SCOTT,

Petitioner,
CIVILCASENO. 12-CV-10416
V.
HON.MARK A. GOLDSMITH
DUNCAN MACLAREN,

Respondent.
/

ORDER GRANTING
RESPONDENT'S MOTION FOR SUMMARY JUDGMENT (DKT. 7), ISSUING
CERTIFICATE OF APPEALABILITY, AN D GRANTING PETITIONER LEAVE TO
APPEAL IN FORMA PAUPERIS

Petitioner Shaun Scott, a state inmate coadidf first-degree must, is incarcerated at
the Kinross Correctional Facility in Kincheloe, dhigan. He has filed a petition for a writ of
habeas corpus pursuant to 28 U.S.C. § 2254, cigitthiat his trial and appellate counsel were
ineffective, the prosecutor committed miscorgduand perjured testimony was presented.
Respondent has filed a motion feummary judgment, arguing thtite petition was filed after
expiration of the one-year limitations period. For the reasons set forth below, the Court agrees
with Respondent and holds that the petition is untimely.

I. BACKGROUND

Petitioner was convicted by a jury in Way@eunty Circuit court of first-degree murder
in connection with the death dfathaniel McCormick. Docke®heet at 1 (Dkt. 8-1); 1/9/1992
Tr. at 4 (Dkt. 8-2). McCormick died from blufdrce head trauma. 1/9/1992 Tr. at 4. Petitioner

admitted striking McCormick in the head with stick, but deniedany intention to Kill
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McCormick and claimed to have responded in self-defense when McCormick threatened him
with a broken glass bottle. 6/2/1992 Tr. at 73{2Kt. 8-4). The chieprosecution witness was
Shaun Minter. Minter testifee that he witnessed the bewti and that Petitioner struck
McCormick with a baseball bat théen or fourteen times. 81992 Tr. at 150-151 (Dkt. 8-3).
Minter testified that McCormick had no wman and that Petitioner continued striking
McCormick even after McCormick had fallen iee ground._Id. On June 26, 1992, Petitioner
was sentenced to life inipon. 6/26/1992 Tr. (Dkt. 8-6).

Petitioner filed an appeal of right in tiichigan Court of Appeals. He raised two
prosecutorial miscount claims. Pet'r's Br. lat(Dkt. 8-7). The Michigan Court of Appeals

affirmed Petitioner’s convictions. People v. Scott, No. 156701 (Mich. Ct. App. June 15, 1995)

(Dkt. 8-7).

Petitioner filed an application for leave appeal to the Michigan Supreme Court. He
raised the same claims raised in the Michigaourt of Appeals and a claim of ineffective
assistance of counsel. Pet’r's Appl. at 1-4&t[8-8). The MichigarSupreme Court denied

leave to appeal. People v. Scé#p N.W.2d 261 (Table) (Mich. 1996).

Petitioner filed a motion for relief from judwent in the trial court on February 27, 2009.
Pet'r's Mot. (Dkt. 8-11). He claimed seveggounds for relief, includig (i) actual innocence,
(i) newly discovered evidence of perjury, which dat him to a new trialjii) trial counsel was
ineffective, (iv) the prosecutor committesiisconduct by denigrating the presumption of
innocence, and (v) ineffective astsince of appellate counsel. &.2-3. The trial court denied

the motion._People v. Scott, No. 92-000779FT1{Wayne Cnty Cir. Ct. June 24, 2009).

Petitioner filed an application for leave topeal the trial court’'s denial of his motion for

relief from judgment in the Michigan Court 8ppeals. The Michigan Court of Appeals denied



leave to appeal. People v.dd¢ No. 297380 (Mich. Ct. App. Julg2, 2010) (Dkt. 8-9). The

Michigan Supreme Court denied Petitioner's sgpent application fofeave to appeal on

March 8, 2011._People v. Scott, 794\N2d 583 (Mich. 2011) (Dkt. 8-10).

Petitioner filed the instant habeas petitmn January 25, 2012. Pet’ Pet. at 22 (Dkt.
1). Respondent has filed a motion for summary fuelgt (Dkt. 7) and Petitioner filed a response
(Dkt. 9). The motion is now ripir the Court’s consideration.

[I. ANALYSIS

In the motion for summary judgment, Resdent argues that the petition should be
denied on the grounds that theifien was not timelyfiled under the Antiterrorism and Effective
Death Penalty Act of 1996 (AEDPA), codifiet 28 U.S.C. § 2241, et seq. In response,
Petitioner argues that his habgastition was filed within one year of the date on which the
predicate for his claims became known amttduse his actual innocence warrants equitable
tolling of the limtations period.

Importantly, the AEDPA, which became effective April 24, 1996, governs the filing date
for this action because Petitianfded his petition after the ABPA'’s effective date._Lindh v.
Murphy, 521 U.S. 320, 336 (1997). The AEDPAIludes a one-year period of limitations for
habeas petitions brought by prisoners challengiatgstourt judgments. In pertinent part, the
statute provides:

(1) A 1-year period of limitation shalbaly to an application for a writ of

habeas corpus by a person in custpdgsuant to the judgment of a State
court. The limitation period shall run from the latest of-

(A) the date on which the judgment became final by the conclusion
of direct review or the expit@n of the time for seeking such
review;



(D) the date on which the factualeglicate of the claim or claims
presented could have been discedethrough the exercise of due
diligence.

28 U.S.C. § 2244(d).

Petitioner argues that Respondent’s motion shbel denied for two reasons. First, he
argues that the petition is timely because it vilad fithin one year ofhe date when he became
aware or could reasonably become aware oktaements of two withesses, Vernon Davidson
and Derrick Williams. Pet'r's Resp. at 4-6. 8ed, he argues that he is actually innocent and
that his case, therefore, shoulot be subjected to the st of limitations._Id. at 7.

Here, Petitioner appealed lusnviction first to the Michigai€ourt of Appeals, and then
to the Michigan Supreme Court. The Michigampreme Court denied his application for leave
to appeal on March 29, 1996. Petitioner had ninety ttays that date to file a petition for writ
of certiorari with the United &tes Supreme Court, which da&l not do. Thus, his conviction
became final on June 27, 1996, when the timeoddor seeking certiorari expired. Bronaugh v.
Ohio, 235 F.3d 280, 283 (6th Cir. 2000) (“the omedystatute of limitations does not begin to
run until the time for filing a petitiofor a writ of certiorari for direct review in the United States
Supreme Court has expired”). The last day on which a petitioner can file a petition for a writ of
certiorari in the United States Supreme Court is not counted toward the one-year limitations
period applicable to habeas corpus petitionls.al 285. Accordingly, ilas Respondent argues it
should be, the limitations period commencedhat conclusion of direct review, on June 27,
1996, the one-year limitationsned expired on June 28, 1997.

Petitioner argues that the limitations pergiid not commence unthe discovered that
the chief prosecution witness, Minter, was wittilliams and Davidson at the time of the
murder, so that Minter could not have witnessed Petitioner murder the victim. The affidavits

attached to the habeas petition are datdurusey 19, 2009 and Manc21, 2009, respectively.
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See 2/19/2009 Williams Aff. (Dkt. 1) (cm/e€&fg ID 50); 3/21/2009 Dadson Aff. (Dkt. 1)
(cm/ecf Pg ID 49). Petitioner also submittdfidavits from Williams and Davidson in support
of his state court motion for relief from judgnte 9/27/08 Davidson Aff. (Dkt. 8-11) (cm/ecf Pg
ID 719); 2/19/2009 Williams Aff. (Dkt. 8-11) (cm/ecf Pg ID 720).

Notably, Davidson’s affidavit submitted to the state trial court was executed on
September 27, 2008. Therefore, thetual predicate foPetitioner’s claim, that Minter was not
a witness to the murder because he was withais and Davidson at the time of the murder,
was known to Petitioner at least as eaaly September 27, 2008. The limitations period
commenced on that date. 28 U.S.C. § 2244(d)(1)(Dgontinued running until Petitioner filed
his state court motion for relief from judgmem February 27, 2009. That motion, a properly
filed motion for state-court cateral review, tolled the limiteon period with seven months
remaining. 28 U.S.C. § 2244(d)(2) (“The time idgrwhich a properlyifed application for
State post-conviction or other cotaal review with respect toethpertinent judgment or claim is
pending shall not be counted toward angiqueof limitation undethis subsection.”).

The limitations period resumed running blarch 9, 2011, the day after the Michigan
Supreme Court denied leave to agbthe denial of Petitioner’s rion for relief from judgment.
The limitations period continued to run until it expired on October 9, 2011. Thus, even assuming
that the limitations period commenced whetitlemer became aware okw evidence regarding
Minter's whereabouts, the bn, filed on January 25, 2012, isitimely because it was filed
over three months after tlienitations period expired.

With regard to Petitioner’'s second claim, Petitioner argues that the Court should not bar
his untimely petition from consideration because he is actually innocent. A credible claim of

actual innocence may provide an equitable exception to the one-year statute of limitations set



forth at § 28 U.S.C. § 2244(d)(1). McQuiggi. Perkins, --- U.S. ---, 133 S. Ct. 1924, 1931

(2013). To succeed on such a claim, a petitionarstrshow that it is more likely than not that

no reasonable juror would have convicted hinligit of the new evidence.” _Schlup v. Delo,

513 U.S. 298, 327 (1995). “Unexplained delay presenting new evidence bears on the
determination whether the petitioneas made the requisite showing.” Perkins, 133 S. Ct. at

1935. “[A] credible claim of actal innocence is extremely rareSouter v. Jones, 395 F.3d 577,

600 (6th Cir. 2012). Consequentthe “actual innocence exceptishould remain rare and only
be applied in the extraordinary case.” 41590 (quotation marks omitted).

Petitioner argues that the affidavits from Williams, Davidson, and Minter show his actual
innocence. However, the affidavits demonstigsigmificant credibility issues for each of the
affiants. Williams’ affidavit was executed érbruary 19, 2009, over 17 years after the murder.
Davidson'’s first affidavit, which, like his subseaqueffidavit, is not notarized, was purportedly
signed on September 27, 2008, also approximately 17 years after the murder. These affidavits,
which simply state, without much detail, thatritér was with them the night of the murder, fall
to explain the long delay in coming forward. Wiflia states that he did not learn that Minter
was a withess against Petitioner until 19931922009 Williams Aff. 5. While that might
explain why he did not come rfiward during the trial, it does not explain why he waited an
additional fifteen years to conmierward. Davidson’s affidavits arsilent on the question of the
17-year delay. See 3/21/2009 Ddson Aff.; 9/27/2008 Davidson Aff.

Minter's May 12, 2007 affidavit recantkis trial testimony that McCormick was
unarmed, but reveals similar credibility problemshe handwritten affidavit is not notarized.
Minter Aff. (Dkt. 1-1) (cm/ecfPg ID 69). It provides no explation as to why Minter decided

to recant his testimony fifteen years after thal.tr “Recanting affidavits and witnesses are



viewed with extreme suspicidsy the courts.”_Byrd v. Collis, 209 F.3d 486, 508 n.16 (6th Cir.

2000) (quotation marks omitted). VEn if accepted, a post-triaécantation is generally not

sufficient to grant habeas reliabsent constitutional error.Bower v. Curtis, 118 F. App’x 901,

908 (6th Cir. 2004).

Additionally, none of the affidavits presemtstrong claim of actuanocence. Minter's
testimony was relevant to the prosecution heeait undermined Petitioner's defense of self-
defense. Petitioner testifigdat he hit McCormick with a stick because McCormick threatened
him with a broken bottle. Minter testified ah McCormick did not hae a glass bottle.
Nevertheless, even if Williamend Davidson had testified that Mer was not a witness because
he was with them at the time of the murder, #hglence is not adequate to show that, had it
been presented at trial, no reasonable juaulevhave convicted Petitier. Petitioner admitted
to striking the victim on thedad with a stick. @/1992 Tr. at 75-76.Dr. Bader Cassin, chief
medical examiner for Wayne County, testified that Nathaniel McCormick died of cranial
cerebral injuries and that the nmer of death was homicided.lat 52. Dr. Cassin described
skull fractures caused by at least two multiph@acts to the head, bleeding and swelling of the
brain, and cuts to his scalp. Id. at 52-54. Thejseies were consistent with someone being hit
in the head with a baseball bataostick of similar weight and pportions to a baseball bat. Id.
at 54.

Petitioner's claim of self-defense wamdermined by his own testimony. First, he
claimed that two weeks prior the murder, McCormick had threatened him with a knife. 1d. at
69-70. Yet, on the night of the murder, Petitigrveého was alone and, he claimed, weaponless,
saw McCormick walking down the street and stopipisdvehicle to confront McCormick. Id. at

71. Petitioner testified thavthen McCormick broke the a bottte fashion it into a weapon,



Petitioner walked about fifteen fetet retrieve a stick with whitto hit McCormik, rather than
simply getting into his vehicle and driving away fleeing on foot. _Id. at 80-81. Given this
testimony, the delayed production of the affidawatsd the suspect nature of the affidavits, the
Court finds that Petitioner hamt shown “evidence of innocense strong that a court cannot
have confidence in the outcome of the trial unless the court is also satisfied that the trial was free
of nonharmless constitutional error.”_Schlup, 51388. The Court holds that Petitioner has not
met the actual innocence exception.
[Il. CONCLUSION

Federal Rule of Appellate Procedure 22 prositteat an appeal may not proceed unless a
certificate of appealability (COA) is issuathder 28 U.S.C. 82253. Rule 11 of the Rules
Governing Section 2254 Proceedings requiresttieCourt “must issue ateny a certificate of
appealability when it enters a final order adeets the application.” A COA may be issued
“only if the applicant has made a substantial showing of the denial of a constitutional right.” 28
U.S.C. 82253(c)(2). A petitionenust show “that reasonable s could debateshether (or,
for that matter, agree db) the petition should havgeen resolved in aftitrent manner or that
the issues presented were adequate to deserve encouragement to proceed further.” Slack v.
McDaniel, 529 U.S. 473, 484 (2000) (citation ondte The Court concludes that reasonable
jurists could debate its conclusion that the petitsoiime barred. Thus, the Court issues a COA.

In addition to issuing a COA, the will granttRiener leave to proceed in forma pauperis

(IFP). Foster v. Ludwick, 208 F. Supp. 2d 750, {®&D. Mich. 2002). A court may grant IFP

status if it finds that an appeal is beitaken in good faith. _Idat 764-765; 28 U.S.C. §
1915(a)(3); Fed. R. App. 24 (a). “Good faith” remsi a showing that the issues raised are not

frivolous; it does not require dgwing of probable success on theritse Foster, 208 F. Supp.



2d at 765. Here, the Court holds that the isguesented by Petitioner are not frivolous and an
appeal could btaken in good faith.

Accordingly, for the reasons stated above, the Court grants Respondent’s motion for
summary judgment (Dkt. 7). TheoGrt also issues a certificate ayppealability to Petitioner and

grants Petitioner leave to appeal IFP.

SO ORDERED.
Dated: September 24, 2013 s/Mark A. Goldsmith
Flint, Michigan MARKA. GOLDSMITH

UnitedState<District Judge

CERTIFICATE OF SERVICE

The undersigned certifies that the foregailogument was served upon counsel of record
and any unrepresented parties via the Court's &@kem to their respective email or First Class
U.S. mail addresses disclosed on the ¢¢otif Electronic Filing on September 24, 2013.

gDeborah J. Goltz
DEBORAH J. GOLTZ
Gase Manager




