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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

BRADLEY PETERSON,
Plaintiff, CaseNo. 12-CV-11460
HON.MARK A. GOLDSMITH
VS.

COUNTY OF MONROE, et al.,

Defendants.

OPINION AND ORDER (1) ACCEPTING TH E RECOMMENDATION CONTAINED IN
THE MAGISTRATE JUDGE’'S REPO RT AND RECOMMENDATION DATED
DECEMBER 16, 2013 (DKT. 49), (2) OVERRUWING PLAINTIFF'S OBJECTIONS
(DKT. 52), (3) GRANTING DEFENDANTS’ MOTION FOR SUMMARY JUDGMENT

(DKT. 32), (4) DENYING PLAINTIFF’'S MOTION TO AMEND (DKT. 27), (5)
OVERRULING PLAINTIFF'S MISCELLANE OUS OBJECTIONS (DKTS. 42, 46), and
(6) DISMISSING THE CASE WITH PREJUDICE

l. INTRODUCTION
In this case, Plaintiff Bradley Peterson, proceeding pro se, brings claims alleging
violations of his federal constitional rights undethe Eighth and Fourteenth Amendments, as
well as state-law gross negligence claimBuring the events at issue in this matter, Plaintiff was
being held at Monroe County Jail as a pattdetainee,_see Booking Sheet (Dkt. 32-2);

Defendants Tim Lee and Julie Massengill wemarections officers and Defendant Ramona

! The complaint (Dkt. 1) brings éhfollowing counts: (i) use of exssive force in \dlation of the
Fourteenth Amendment; (ii) deliberate indiffece to Plaintiff's serious medical needs in
violation of the Fourteenth Amendment; (iii) uskexcessive force imiolation of the Eighth
Amendment; (iv) deliberate indifference to Ptéfis serious medical neadin violation of the
Eighth Amendment; (v) denial of aquate conditions afonfinement in violation of the Eighth
Amendment; (vi) Defendant Monroe Countyestablishment and following of policies and
procedures that violated constitutedmights; and (vii gross negligence.
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Talley was a Sergeant at the Mon@eunty Jail and/or SheriffBepartment. Compl. I 3 (Dkt.
49).

The matter is presently before the Goan the Report and Recommendation (R&R)
issued by Magistrate Juddeavid R. Grand (Dkt. 49). In the R&R, the Magistrate Judge
recommends granting Defendants’ motiorr summary judgment (Dkt. 32) and denying
Plaintiff's motion to amend his ogplaint (Dkt. 27). Plaintiff filed objections to the R&R (Dkt.
52)2 to which Defendants filed a reply (Dkt. 54Jhe Court reviews de novo any portion of the
R&R to which a specific objection has been made. Fed. R. Civ. P. 72(b).

The factual background and legéhndards governing this casave been sufficiently set
forth by the Magistrate Judge ims R&R, and need not be repeathere. For the reasons that
follow, the Court accepts the recommendation contained in the R&R, overrules Plaintiff's
objections, grants Defendants’ timm for summary judgment (Dk82), and denies Plaintiff's

motion to amend (Dkt. 27).

I. ANALYSIS
Plaintiff raises five objectionto the R&R: (i) that Defendant Lee used excessive force
against him by kicking him in the head, and tBafendants’ removal of his mattress led to
constitutionally inadequate conditions of coefiment; (ii) that the delay in receiving medical

treatment after he sustained injuries in a fighistituted deliberate indifference to his serious

2 Although there are two separate docket entdegled as Plaintiff objections to the R&R
(Dkts. 52, 53), the two documengse identical. The Court, thefore, need not separately
consider the later-filed document.



medical needs, and that his transfer to “G Unitias done with deliberate indifference to a
serious risk to his safety; (iithat Defendants’ attorney widrew from this case; (iv) that
Plaintiff should be allowed to amend his compiao assert claimsgainst Monroe County
Circuit Judges, and (v) that he should be alloteedmend his complaint to assert claims against
a psychiatrist. The Court addresses each oktbégections in turn and, for the reasons that
follow, overrules each objection. The Court, therefore, grants Defendants’ motion for summary
judgment (Dkt. 32) and denies Plaintiffisotion to amend his complaint (Dkt. 27).
A. First Objection

Plaintiff first objects to the R&R’s analystf the January 30, 2010 incident. Plaintiff
asserts that, on that dates was “kicked in the head” by Defemdd_ee. Obj. atl-2 (Dkt. 52).
Plaintiff maintains that Defendants Lee, Talley, and Massengill held a “hallway interview”
regarding the incident, that Defendant Talley called Plaintiff a liar during the interview, and that
Plaintiff was given a medical am and aspirin. _1d. at 2. dtiff states that Defendants
removed his mattress for 24 hours as punishmeut tdat he ended upeslping for four days
without a mattress, resulting in “frost-bite on baides of [his] hipbone.” 1d. Plaintiff argues
that the jury should decide thesue of whether Defendant Lee kick@dh in the head._Id. at 3.
Plaintiff also argues that he $aisabilities and “should not be discriminated against . . . for
being slow to react” to beingdied. Id. In reply, Defendantargue that Plaintiff's objection
merely rehashes past allegations which are instam with the video of the incident, and that
Plaintiff has not presented anyahat would support an excessif@ce claim. Reply at 1-2

(Dkt. 54).

% The record reflects that the inmates were assignment to various “dayrooms” or “units.” Cell
Moves Chart (Dkt. 32-10). Between December 200 and July 2010, Plaintiff was transferred into
different units multiple times._1d.



In regard to the January 32010 incident, the R&R concluddhat the record, and in
particular the video recording tie incident, clearly shows thBefendant Lee did not use more
than de_minimus force in “making a nudging troo with his foot which did not cause any
noticeable reaction whatsoever” by Plaintiff. R&t 12. The R&R further noted that Plaintiff
had no visible injury from this incident and declirtecdgo to the medical delld. In a footnote,
the Magistrate Judge noted thmgcause the January 3M10 incident resultein at most a de
minimus injury that does not rise to the lew¢la serious medical négand because Plaintiff
declined subsequent medicalr&aPlaintiff cannot support aaim of deliberate indifference
based on this incident. _Id. 48 n.12. Regarding the removal of Plaintiff's mattress for four
days, the R&R concludes that under Sixth Cirpuecedent, withholding a mattress for four days
is not a sufficiently serious deprivation to satisfy the objective component of the test for an
Eighth Amendment violation, andahPlaintiff has presented noiéence that would satisfy the
subjective component. Id. at 17-18.

Having carefully reviewed the R&R and therfies’ arguments, the Court concludes that
Plaintiff's first objection lacks merit. First, the video of the incident unambiguously shows that
any contact Defendant Lee made with PlairdiffPlaintiff's mattress constituted_a de minimus
amount of force; therefore, Plaintiff's excaasiforce claim should bdismissed. Second, the
removal of Plaintiff's mattress fdour days was not a sufficientserious deprivation of life’'s
necessities to violate Plaintiff's Eighth Amendrheights. To the extent Plaintiff's claim of
inadequate conditions of confinement irolation of the EighthAmendment relies on the
deprivation of the mattress,gftount must be dismissed.

1. The claimed kick

The Court begins with Plaintiff's argumetitat Defendant Lee used excessive force by



kicking him in the head, in viation of his rights under the Eighind Fourteenth Amendments.
The Court first notes that although Plaintiff wapratrial detainee andot a convicted prisoner
during the incidents in questiotihe “Due Process Clause oetRourteenth Amendment extends

the protection of the Eighth Amendment to pretrial detainees.” Hari@rainger Cnty., Tenn.,

391 F. App’x 519, 522 (6th Cir. 20); see also Barber. City of Salem, Ohio, 953 F.2d 232,

235 (6th Cir. 1992) (“While a pretrial deta® does not enjoy protection of the Eighth
Amendment, the Eighth Amendmainghts of prisonersare analogous to predfidetainees’ due
process rights under the FourtdterAmendment.”). “[T]he Due Process Clause protects a
pretrial detainee from the use of excessiveedothat amounts to punishment.” Graham v.
Connor, 490 U.S. 386, 395 n.10 (1989).

Defendants contend that Defendant Lee wsdg a de minimus amount of force and that
he is entitled to qualified immunity. Def. Br. Bupport of Mot. for Summ. J. at 8-9 (Dkt. 32).
Qualified immunity shields “government officials performing discretiorfanctions . . . from
liability for civil damages insofaas their conduct does not violatiearly established statutory or

constitutional rights of which a reasonablese® would have known.”_Harlow v. Fitzgerald,

457 U.S. 800, 818 (1982). The Court applies “a-pwong test to qualéd immunity claims,
determining whether the facts that a plaintifé ldnown make out a violation of a constitutional
right, and whether the right atsue was clearly established a ttme of the defendant’s alleged

misconduct.” _Barker v. Goodti¢ 649 F.3d 428, 433 (6th Cir. 2011\Vhether D&endant Lee’s

conduct “constituted excessive force in violat@frthe Eighth Amendment depends on whether
force was applied in a good-faith effort to maintar restore discipli@, or maliciously and
sadistically to cause harm.t.lat 434. The Supreme Court leasphasized that, in assessing an

excessive force claim, the “core jaiil inquiry” is the nature ahe force applied — in particular,



“whether it was nontrivial and was applied maligsly and sadistically to cause harm” — not the

extent of the resultant injury. Wilkins v. Gad&g9 U.S. 34, 39 (2010). rally, “[t]here is, of

course, a_de minimus level of imposition wirhich the Constitution is not concerned.”

Ingraham v. Wright, 430 U.S. 651, 674 (1977).

Plaintiff testified that he “was sleeping wifhis] head down” when Defendant Lee “put
the boot to [his] head.” PI. Dep. at 28 (Dkt. 32-Blaintiff further testifiel that it “[f]elt like a
direct blow” and that Plairfti “threw [his] hands up becaudbe] was angry at the time and
being startled, being woke up likbat.” 1d. at 29. Defendaritee, testifying regarding this
incident, stated that he wagyitrg to wake up Plaintiff and hmudg[ed] the mattress with [his]
foot rather than bending over, giving the inmatehance to hit, stab, hurt [him].” Lee Dep. at
35-36 (Dkt. 32-13).

The record includes a video of this inciderithe video depicts Plaintiff sleeping on his
mat in the hallway outside his céllAt 7:18:27, an flicer, Defendant Lee, approaches Plaintiff
and extends his foot toward Plaintiff. Duethl® quality of the videwecording, it is unclear
whether Defendant Lee’s foot madentact with Plaintiff, the mattress, both, or neither. What is
clear, however, is that this motion was doneaislow, unaggressive maer; it coul be aptly
characterized as a tap, or as the Magistralgelmoted, a nudge. Furthermore, for the next 39-
40 seconds of the video footageaiRtiff appears to not move atl;ak does not appear that he
threw his hands up in immediate respons¢éhtotouching. At 7:198, Plaintiff stood up and
began moving around the hallway aswmmon area; there is no vighihdication that he was in

pain or injured.

* Plaintiff testified that he understood it wagainst the Monroe Countlail guidebook rules to
have his mattress outside his cell. Pl. Dap.23-24. Plaintiff stated that during a prior
incarceration, he had received permission &eplon his mattress outside his cell, and he
assumed the same privilege would apply durinddtes detention at the Jail. Id. at 19-20.



Having carefully reviewed the video, the Cbepbncludes that it is inconsistent with
Plaintiff's testimony regarding the incidenfThe Supreme Court has held that on a summary
judgment motion, “[w]hen opposing parties tell twdfetient stories, one of which is blatantly
contradicted by the reamr so that no reasonable jury cdudelieve it, a codrshould not adopt
that version of the facts for purposes of mglion a motion for summary judgment.” Scott v.
Harris, 550 U.S. 372, 380 (2007). Because theovig@eording blatantly contradicts Plaintiff’s
testimony about the “kick” such that no reasonglotg could believe itthe Court may not credit
Plaintiff's version of the evenfs.

The medical evidence submitted also suppdtines de _minimus nature of the force
involved in Defendant Lee’s contact with Pl#ifa A medical report filled out on January 30,
2010 and signed by Defendant Masskrsgates that Platiff has “no visible signs of trauma,”
“no bruising,” “no abrasion,” o lumps,” and “no swelling.” B0/10 Medical Report (Dkt. 32-
7). Defendant Massengill testifiehat she saw no marks or ingsion Plaintiffand his vitals
were normal. Massengill Dep. at 25 (Dkt. 32-19)efendant Talley also performed a visual
inspection of Plaintiff's head; steaw no visual lumps, bumps, @dness. Talley Dep. at 36-37
(Dkt. 32-14). Defendant Talley asserts that Plaintiff declined to go into the medical cell for
observation. _Id. at 59-60. Although the lack af apparent injury is not dispositive, see
Wilkins, 559 U.S. at 39, it further supports thenimal nature of the force used by Defendant
Lee.

Based on the record evidence, and in padictiie video, the Court concludes that there

> In his objections, Plaintiff seems to argue thist lack of immediate response to Defendant
Lee’s contact was due to Plaintgfdisabilities and “slomess to react.” Obj. at 3. Regardless
of the cause for Plaintiff's lac&f initial response tthe contact, the videmaotradicts Plaintiff's
testimony that the tap was a “direct blow” toigfhhe reacted by throwing up his hands in an
angry, startled manner.



IS no genuine issue of materiakcfaas to the nature of the &&r at issue. The mild and de
minimus nature of the force applied makes cthat Defendant Lee was not acting “maliciously

and sadistically to cause hafmld.; see_also DeWalt v. @ar, 224 F.3d 607, 620 (7th Cir.

2000) (“Officer Smith’s simple act of shoving MDeWalt qualifies as the kind of de minimus
force that does not constitute cruel and unusual punishment.”). Because there was no violation
of Plaintiff’'s constitutionafights, Defendant Lee is enétl to qualified immunity.

Plaintiff does not specify whether, in addititmforming the basis dfis excessive force
argument, the claimed kick also servesaaground for his deliberatendifference claims.
Regardless, due to the lack of noticeable injusulteng from the kick and the fact that Plaintiff
refused medical care, the Courtnctudes that there is no evidenof a “sufficiently serious

medical need” required to sustain a deliberatkfference claim._See Burgess v. Fischer, 735

F.3d 462, 476 (6th Cir. 2018)oting that a medical need is sufficiently serious for purposes of a
deliberate indifference claim if “it has beahagnosed by a physén that has mandated
treatment or it is so obvious that even apayson would easily recoe the need for medical
treatment”). The Court theretodismisses Plaintiff’'s excessive force claim and any deliberate
indifference claim premised on the January 30, 2010 incident.

2. The removal of the mattress

The Court next turns to Plaintiff’'s assertiomtltne was deprived of his mattress for four
days. The Court agrees withetMagistrate Judge th®faintiff's claims regarding the removal
of his mattress are best characterizeduggparting his conditions-of-confinement count in the

complaint® The Supreme Court has explained thason officials “must provide humane

® In analyzing the conditions-of-confinement ofai which Plaintiff asserted as an Eighth
Amendment violation, the R&R correctly notes tlet a pretrial detage, Plaintiff is not
protected under the Eighth Amenem. However, “[w]hile a pretrial detainee does not enjoy

8



conditions of confinement; prisoafficials must ensure thahmates receiveadequate food,
clothing, shelter, and medical care, and must teksonable measures to guarantee the safety of

the inmates.” _Farmer v. Brennan, 511 U825, 832 (1994) (citations and quotation marks

omitted). An Eighth Amendment conditions-adafinement claim contains both an objective

and subjective component._ Wilson v.it8e 501 U.S. 294, 298 (1991). The objective

component requires the plaintiff €how a deprivation so significthat it denies him “the

minimal civilized measure dife’s necessities.”_Rhodes v. @bman, 452 U.S. 337, 347 (1981).

The subjective component “requsra finding of deliberate indiffereg, that is, that the official
acted or failed to act despite his knowledge aflastantial risk of seriousarm. . . . An official’s
knowledge of the risk may be demonstrated thratiglumstantial evidence and inference . . ..”

Barker v. Goodrich, 649 F.3d 428, 434 (6th Cir. 2011).

In Grissom v. Davis, 55 F. App’x 756, 79B8 (6th Cir. 2003), the Sixth Circuit

concluded that a plaintiff who asserted she degrived of a mattreder seven days did not
allege facts “that, if proven, would rise toetlhevel of the serious deprivation and deliberate
indifference required to support an Eighth Amendnatsim.” The court nad that the plaintiff
did not present any evidence that the mattressatish “deprived her obasic human needs or
caused her to suffer serious harm.” Id. Nat thie plaintiff demonséate that the defendants

“recklessly disregarded a substahtiak of harm to her health @afety when placing her on the

protection of the Eighth Amendmighe Eighth Amendment rightd prisoners are analogous to
pretrial detainees’ due process rights under Hourteenth Amendment.”__ Barber at 235
(citations omitted). The R&R therefore consttudaintiff's conditions-6confinement claim as
arising under the Fourteenth Amendment Duec®se Clause. R&R d6. Although Plaintiff

was represented by counsel ae thme he filed his complaint, Plaintiffs former counsel
withdrew from the case on May 13, 2013. Becauase#ff is presently proceeding pro se, this
Court also adopts a liberal construction of the complaint, and construes the conditions-of-
confinement count as though it keebrought under theourteenth Amendment. See Vandiver v.
Prison Health Services, Inc., 727 F.3d 580, 585 (6th20it3) (“[A] pro se pintiff is entitled to

have his complaint liberally construed.” (citations omitted)).
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mattress restriction.”_Id. at 758.

In this case, Defendant Lee states thatdak tPlaintiff's mat and told Plaintiff that he
was taking it for 24 hours. Lee Dep. at 20aififf asserts in his complaint and his objections
that he was without a mattress for four days. @bl-2, compl. § 16. Ihis objections, Plaintiff
also maintains that he suffered “frost-tmte both sides of [his] hipbone.” Obj. at 2.

The Court concludes that Plaintiff's allegatioofs frostbite as a result of the mattress
deprivation raise a claim that he suffered “seribagn” due to the mattress restriction. See also

Thompson v. Cnty. of Medina, Ohio, 29 F.3d 238, 242 (6th Cir. 1994) (noting that a condition of

confinement depriving the inmate of a “singleentifiable human need such as . . . warmth” may
establish an Eighth Amendment violation). However, Plaintiff's asserbbfostbite are not
borne out by the undisputed medical evidencehe record. A medical report dating from
February 4, 2010 states, “Inmeatoncerned about bruisingrdm sleeping on floor for four
days.” 2/4/10 Medical Report (Dk82-9). The medical report notdsat the right and left hip
contain round areas of fg patch skin” and “lightly bruisedskin. 1d. The medical report
makes no mention of frostbite.Symptoms as mild as lighiruising and dry skin are not

sufficient to show serious harm resulting frore thattress restriction. See, e.g., Grissom, 55 F.

App’x at 757 (notinghat the plaintiff alleged her “body waching” as a result of the mattress
restriction, but concludig that the plaintiff hashot alleged that the mattress restriction caused
serious harm).

What is more, Plaintiff has not presented any evidence establishing the subjective
component of the test; there is no evidencat thefendant Lee, who ordered the mattress
removal for a 24-hour period only, was acting iitespf his knowledge o& substantial risk of

serious harm. For these reasons, Plaintiff's gdmms$-of-confinement claim, to the extent it is

10



based on the mattress restriction, is dismidsed.
B. Second Objection

Plaintiff next objects to the R&R’s analgsof the June 14, 2010 incident. Plaintiff
asserts that, on that date, hesveagsaulted in G Unit by two inmatevhom he refers to as “cage
fighters.” Obj. at 4. He maintains that thigiglent was directly caused by Defendant Lee, due
to Defendant Lee’s “hatred, racist prejudice, dimmation.” Id. Plainiff states that he had
previously been removed from G Unit becausproblems with a prisoner there, and in response
to this incident, Defendants labeled Plaintiffrat” and “snitch” so that Plaintiff “would be
assaulted, hurt, harmed by other prisoners.” IGinBff asserts that he was later approached by
Defendant Lee to return to G unit; once Plaintiff refused, “Lee became upset, angrey [sic] and
called for back-up to force [Plaintiff] to comply with his orders . . ..” Id. Plaintiff argues that
there is an issue of fact as to whether Offigan Ford was the prison official who transferred
Plaintiff back to G Unit._Id. at 4-5.

Plaintiff further argues that as a resulttioé fight on June 14, 2010, Plaintiff suffered a
broken rib and punctured lung, but svdenied medical treatmentrfeight hours. _Id. at 5.
Plaintiff states that in Novenalb 2012, Defendant Lee “again denstrated his deliberate hatred
for [Plaintiff] in giving praise and rewards,agl on back, high-fivesgxtra food, blankets to

Michael J. Green, for almost killing [Plaintiff].”_Id.

In reply, Defendants argue that Plaintiff is bleato contradict theecord evidence that

" In his first objection, Plaintiff @b asserts that he filed comipks against Defendants with the
state police, and that the stateipeldetectives warned him heould be charged with a crime of
filing a false police report ithe video of the incident didot show Defendant Lee kicking
Plaintiff in the head; Plaintiff states heshaot been charged with such crime. GCitj.2-3.
Plaintiff does not explain the levance of these assertions ttee issue of Defendant Lee’s
actions and state of mind on January 30, 2010. AQdwet is “not required to either guess the
nature of or create a litig#s claim,” Leeds v. City oMuldraugh, 174 F. App’x 251, 255 (6th
Cir. 2006), and the Court need not reach these allegations.
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he was in G Unit for more than a month befbee was attacked by other inmates, and that
Officer Jan Ford was the official who transferr®eterson to G Unit. Def. Reply at 2-3.
Defendants contend that Plafhttannot establish that anymad Defendant had any knowledge
Plaintiff was in any danger._Id. at 3. Defenttaargue that Plaintiff'@llegations regarding
Michael Green are irrelevant and do eetablish any vangdoing. _Id. at 3-4.

In analyzing the June 14, 2010 incident, fR&R construes Plaintiff's arguments as
raising two claims: (i) a claim afeliberate indifference to hiserious medical needs based on
Plaintiff's injuries after the fight, and (ii) aam that transferring Plaintiff to G Unit resulted
from Defendants’ deliberate indifference tos lsafety. Regarding ¢hclaim of deliberate
indifference to Plaintiff's serious medical needs, the R&R coneluldat there is a question of
fact as to the seriousness of Plaintiff's injuniesulting from the incident. R&R at 13-14. The
R&R further concludes, however ahPlaintiff cannot establishdhany of the Defendants acted
with deliberate indifference; the R&R notes thane of the named Defendants played any role
in the June 2010 incident. Id. 84-16. The R&R further condlies that there is no evidence
that in transferring Plaintiff to G Unit, any of the Defendants acted with deliberate indifference to
Plaintiff's safety. _Id. at 18.In a footnote, the R&R notethat it is unnecssary to reach
Plaintiff's assertions regding Michael Green, because they do lbedr on the issues in the case.
Id. at 8 n.10.

The Court overrules Plaintiff's second objection, for the following reasons: (i) there is no
record evidence that any namBéfendant played a role in the events of June 14, 2010; (ii)
Plaintiff has not shown that any delay meceiving medical careonstituted an Eighth
Amendment violation; and (iii) #re is no evidence that Plaifi§ transfer to G Unit resulted

from any prison official’s deliberate indiffere@a to a serious risk to Plaintiff's safety.

12



1. Lack of evidence regarding role of named Defendants

As an initial matter, the Couagrees with the Magistratedge that there is no evidence
that any of the named Defendants played anyirotee events of June 14, 2010. According to
the Cell Moves Chart (Dkt. 320), Officer Chad Zeunen, undettsupervision of Officer Jan
Ford, transferred Plaintiff to G Unit on May 8)10. On June 14, 2010, Plaintiff was transferred
to Unit H1 by Officer Eric Kiser under the supervision of Officer Juanita Bellair. Ndne of
these officers is a named Defendant. Furthermore, the incident report for the June 14, 2010 fight
in which Plaintiff was involved idicates that Officer Metz treatePlaintiff's visible injuries
after the fight. Incident Report at 15 (Dkt. Bg}. It appears from the record that Defendant
Talley received the incident report when she riegabto work the next day, June 15, and that she
prepared a supplement to the n¢gbat day. _Id. at 15-16. Hower, there is no evidence that
Defendant Talley, or any of thehatr individual Defendats, were on duty golayed any role in
the transfer or the fight andilssequent actions of June 14, 2018ee _also Talley Dep. at 50
(stating that she had no involvemaevith the June 2010 incident); Lee Dep. at 25 (stating that he
was not was not aware of being involved ity ancident involving Rdintiff in June 2010).

Although Plaintiff asserts in his objectiotisat Defendant Leeand not Officer Ford,
transferred him to G Unit, Rintiff has presented no evidan to support this assertion.
Plaintiff's self-serving allegations are insufficient cceate an issue of material fact as to this

point. See, e.g., Fanslow v. Chicago Mfg..Qdinc., 384 F.3d 469, 483 (7th Cir. 2004) (noting

that a plaintiff “cannot defeasummary judgment by submitting self-serving affidavit that
contains the bald assertion of the generahtafta particular mattér(citations and quotation
marks omitted)). Because Plaintiff has not shovat #my of the Defendants played a role in the

June 2010 incident, Plaintiff's claims premisedtbis incident are subjetb dismissal on this
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basis alone.

2. Delay in receiving medical care

Plaintiff's claims regarding the June 14, 2016ident are also subject to dismissal based
on the merits of the claims. First, Plaintiff aegun his objections thalhere was an eight-hour
delay between his sustaining ingsifrom the fight and his receiving medical treatment. The
Court construes this as a claim that Defendants weliberately indifferento Plaintiff’'s serious
medical needs. “The Foednth Amendment’'s Due Proce€tause governs such claims
presented by pretrial detaineésit ‘are analyzed under thensa rubric as Eighth Amendment

claims brought by prisoners.” Burgess v. st 735 F.3d 462, 476 (6th Cir. 2013). The Sixth

Circuit has explained the standdodl assessing a claim of deliberate indifference to an inmate’s
serious medical needs:

We employ a two-prong test with jelotive and subjective components to
assess such claims. First, we determine whether the plaintiff had a
‘sufficiently serious’ medical needinder the objective prong. A medical
need is sufficiently serious if it hd®en diagnosed bypysician that has
mandated treatment or it is so obvidhbat even a lay pson would easily
recognize the need for medical treatth Second, we determine whether
the defendant had a “sufficiently lpable state of mind” in denying
medical care under the subjective prongefBhmust be a showing of more
than mere negligence, but something less than specific intent to harm or
knowledge that harm will result irequired. The defendant must have
“[kKInowledge of the asserted serious needs or of circumstances clearly
indicating the existence of such neédWhere the plaintiff has received
some medical treatment, “federal ctsuare generally reluctant to second
guess medical judgments and to constitutionalize claims which sound in
state tort law.” However, it is possibfor the treatment provided to be “so
woefully inadequate as to amount to no treatment at all.”

Id. (citations omitted).

Plaintiff testified that late in the night alune 14, 2010, or early in the morning of June
15, 2010, two inmates attacked him without peaton in G Unit. Pl. Dep. at 70-76. The
incident report states that after the fight, arodr@ a.m., Officer Metzleaned up Plaintiff and

14



gave him bandages and antibiotic ointment. dest Report at 3-4, 14. The summary of the
incident report states, “Inmate Peterson requested medical attention,” id. at 3, and the report later
states that “Inmate Peterson did not ask fodioad treatment until # morning and at which

time R/O advised inmate Peterson that the mediedf would be into work in about an hour

from the time that he requested medical treatmelat.’at 15. Plaintiff testified that he asked for
medical care soon after the fight, and “every Hbei was begging the officer to take [him] to

the hospital.” PIl. Dep. at 90-91. Later in thermiog of June 15, Plaintiff was sent to Mercy
Hospital for x-rays; after the x-ray results weeeeived, Plaintiff was transferred back to the
Hospital for treatment of a fracture. Incident Report at 16. Plaintiff ultimately stayed at the
hospital for five days for treatmeaf a broken rib and pneumothorax.

Plaintiff argues that the delay between aumshg the injuries @d being sent to the
hospital violated his constitutional rights. The Gauejects this argument. The Sixth Circuit has
held that an “inmate who complains that gela medical treatment rose to a constitutional
violation must place verifying medical evidencetlie record to establish the detrimental effect

of the delay in medical treatment to succeeNdpier v. Madison Cnty., Ky., 238 F.3d 739, 742

(6th Cir. 2001) (citations omitted). Plaintiff haered no evidence that the delay in transferring
him to the hospital had a detrimental effect on his treatment.
Furthermore, Plaintiff has not shown thatygrison official actually had “[kJnowledge
of the asserted serious needs or of circumstarieady indicating the astence of such needs.”
Blackmore, 390 F.3d at 896 (intexl quotation marks omitted). Although Officer Metz noticed
“a small cut above [Plaintiff’'s] ght eye and a small abrasion os lft arm,” Incident Report at
14, there is no indication that he or another officer was actually aware of the serious nature of

Plaintiff's injuries. Absent evidence of thésibjective prong of the teerate indifference test,

15



Plaintiff cannot succeed on his deliate indifference claim.

3. Transfer into G Unit

The Court next turns to Plaintiff's conditicie$-confinement argument. Plaintiff seems
to argue that his transfer into G Unit and thbsequent attack on him by the other inmates was
engineered by prison officials $&d on their animus toward him. In support of this argument,
Plaintiff references an *“affidavit” of Michael Green. The *“affidavit” in question is a
handwritten, unsigned document parting to contain averments bfichael Green to the effect
that (i) Green, a neighbor of Plaifitwas arrested for assault agsi Plaintiff, and (ii) while in
jail, Green was congratulated by Dedlant Lee for attacking PlaintiffiDkt. 38 at 6-7). Plaintiff
also submitted a police report indicating that a person named Michael Joseph Green was arrested
on November 13, 2012 for pointing a shotgun at Plaintiff. (Dkt. 47 at 20-31).

The Court rejects Plaintiff's arguments preadson the “affidavit’of Green. On this
summary judgment motion, it would not be proger the Court to consider the unsigned

“affidavit.” See, e.g., Wingz and Thindz v. Penn Star Ins. Co., _F. App’x__, 2013 WL

6438678, at *1 (6th Cir. Dec. 9, 201@Yhe district court properlyejected plaintiff's unsigned

and unsworn ‘affidavits.” (citations omitted)f-urthermore, as the Magistrate Judge points out,
Plaintiff has not shown how Gresrpurported testimony is relevatd the analysis before the
Court regarding the actions thfe Defendants in June 2010.

Because Plaintiff is_pro se, the Court wdlso construe and consider Plaintiff's

conditions-of-confinement claim as an argument ghregton officials transfrred Plaintiff into G

Unit with deliberate indifference to a serious riskis safety. See Farmer v. Brennan, 511 U.S.

825, 837 (1994) (“We hold . . . that prison official cannot béound liable under the Eighth

Amendment for denying an inmate humane coodgiof confinement unless the official knows
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of and disregards an excessive tisknmate health or safety; the official must both be aware of
facts from which the inference could be drawn thaubstantial risk of serious harm exists, and
he must also draw the inference.”). “To dentmate deliberate indifference, an inmate must
present evidence from which a trief fact could conclude that the official was subjectively
aware of the risk and disregarded that risk biynfa to take reasonable measures to abate it.”

Greene v. Bowles, 361 F.3d 290, 294 (6th Cir. 2004) (citations omitted).

In support of his conditions-of-confinementiota Plaintiff referencesn encounter with
another inmate, Fleetwood, in G Unit. The recmdicates that Plaintiff was in G Unit from
December 14, 2009 to February 25, 2010; he was transferred out of G Unit on February 25 and,
on May 6, 2010, transferred back into G Unit due émsion in Dayroom K.”Cell Moves Chart.

An incident report states that on Febru2f, 2010, an inmate named Zavier Fleetwood was
“throwing soap at [Plaintiff] and trying to getrhito fight.” (Dkt. 32-11). The record further
demonstrates that Plaintiffas in G Unit from May 6, 2010 tdune 14, 2010 before he was
attacked by other inmates; Plaihtestified that he had not gviously had encounters with the
individuals who attacked himPI. Dep. at 70-76. Plaintiff didot submit a kiteasking to be
moved from G Unit._Id. at 145.

The Court concludes that the incident iniethFleetwood threw soagt Plaintiff in G
Unit did not give rise t@n excessive risk to Plaintiff’'s healtin safety which the prison officials
disregarded in transferring Plaffitback to G Unit several months later. This conclusion is
further supported by the fact that Plaintiff wass Unit for a month without being attacked and

that Plaintiff did not request to be moved from G UniEurthermore, both times that Plaintiff

8 As the Magistrate Judge noted in the R&R, teraporal gap between Plaintiff's transfer to G
Unit and the fight with the other inmates undaes his claim that Defendants allegedly
identified him as a “snitch” or “rat” in aattempt to cause other inmates to attack him.
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experienced difficulty with fellow inmates, théfioers promptly moved Plaintiff to a different
unit; this weighs against a firdj of deliberate indifference toddhtiff's safey. See Yeadon v.
Lappin, 423 F. App’x 627, 630 (7th Cir. 2011) (cortthg that officialswere not deliberately
indifferent to an inmate’s safetyhen they swiftly moved him talternative housig after he was
assaulted). Because Plaintiff has presented no evidence to show that Defendants, or any other
prison officials, disregarded a serious riskhig health or safetyPlaintiff's conditions-of-
confinement claim is subject to dismissal.
C. Third Objection

In his third objection, Plaintiff seems targue that in an April 22, 2013 order,
Defendants’ counsel withdrew from the case.isTdbjection is withoumerit. On April 22,
2013, Plaintiff's former counsel Shawn C. Calddéed a motion to withdraw (Dkt. 22).
Concurrence in the motion was granted by oppostumsel. _Id. Eastern District of Michigan
Local Rule 7.1(a), regarding concurrence, regumesants to ascertain whether a motion will be
opposed or whether opposing counsel will congurthe relief requested by the motion.
Defendants’ counsel’'s concunee in Cabot's motion to withdraw merely indicates that
Defendants’ counsel would not oppose that motion; it does not medaiatff appears to
believe, that Defendants’ counsel himself withdfeswn the matter. As there has been no order
of withdrawal for Defendants’ counsel, anéchuse the issue of whether defense counsel
withdrew from the case create® error of which Plaintiff guld complain, Plaintiff's third
objection lacks merit and is overruled.

D. Fourth and Fifth Objections
Plaintiff's remaining objections relate to tR&R’s denial of Plaitiff's motion to amend

(Dkt. 27). The document in question is titledot@plaint and Jury Demand” and seeks to bring
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claims against Monroe County Circuit JudgeeJuth A. Costello, Jr., Chief Judge Michael W.
LaBeau, psychiatrist Mark Weliver, and MonrGeunty. The Magistrate Judge construed this
document as a motion to amend under Federal &ulvil Procedure 15. R&R at 20-21. The
Magistrate Judge denied the proposed amendment on futility grounds, noting that Judge Costello
and Judge LaBeau enjoy absolute immunity fisant for actions arisingn connection with the
discharge of their judicial duse and stating that Plaintifihakes no specific allegations of
wrongdoing against Weliver or Monroe County. Id.

In his fourth and fifth objeatins, Plaintiff reasserts argumemies made in his request to
amend his complaint. His arguments agaihsige Costello, Judge LaBeau, and Weliver are
premised on actions that these officials toolka ioriminal case brought aipst Plaintiff, People

of the State of Michigan v. Peterson (Ca$ée 09-38067-FH) (Dkt. 52 at 14-17). Although

Plaintiff's specific arguments in these objectiom® difficult to discer, Plaintiff seems to
contend that Judge Costeliemoved Plaintiff's attorneylied that he did noappoint Plaintiff's
attorney, and refused to hear an “issue of piegutli Obj. at 7-8. Plaitiff asserts that Judge
LaBeau “allowed Plaintiff to suffgshysically and mentally.”_Id. at8. Finally, Plaintiff asserts
that Weliver “gave a false mislead statement that . . . Plaiffitinitiated June 14, 2010 assault
[sic].” Id. at 9.

Plaintiff's allegations against Judge CoktelJudge LaBeau, and Weliver have been

sufficiently addressed, and rejedt by the Magistrate Judge iretR&R. The Court agrees with

® Court orders from the criminal case attachedPl@intiff's objections indicate that Plaintiff's
original attorney, Steve Hyder, was later reptabg attorney James Davies, “as pursuant to a
local administrative order Mr. ydler did not possess the requisigars of experience given the
underlying charges.” (Dkt. 52 at 15).

19 As the R&R noted, it appears that Judge LaB@aas, letter responding tan apparent inquiry
or appeal from Plaintiff, informe@Iaintiff that he did not posse the authority toeview Judge
Costello’s orders(Dkt. 27 at 21).
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the Magistrate Judge that Jud@estello and Judge LaBeau enjalgsolute judicial immunity.

See Leech v. DeWeese, 689 F.3d 538, 542 (6th Cir.)20itds well-established that judges

enjoy judicial immunity from sits arising out of the performaa of their judicial functions.”
(citation omitted)). Furthermore, Plaintiff distated no cognizable claim against Weliver or
Monroe County, and the Court “is n@quired to either guess thetma of or create a litigant’s

claim.” Leeds v. City of Muldraugh, Meade §n Ky., 174 F. App’x 2%, 255 (6th Cir. 2006).

Because Plaintiff's proposed amended complstiaties no cognizable claims, the Court overrules
Plaintiff's fourth and fifth objettons and accepts the R&R’s resmendation to deny Plaintiff's

motion to amend (Dkt. 27}. See Carson v. United States Office of Special Counsel, 633 F.3d

487, 495 (6th Cir. 2011) (holding that leave toeamch should be denied when amendment would
be futile).
E. Miscellaneous Objectims (Dkts. 42, 46)

In addition to the objectionBlaintiff filed to the R&R (Ikt. 52), Plaintiff also filed
various miscellaneous objectioos the docket (Dkts. 42, 46). Ri&ff objects to the Magistrate
Judge’s order (Dkt. 40) denyingaitiff’s motion to suspend filing fees (Dkts. 35, 36), denying
Plaintiffs motion to show cause regardinguasel’s withdrawal (Dkt. 35), and terminating

Plaintiff's “Motion to Dismiss Summary Old and New Evideric(Dkt. 38). Paintiff also

1 plaintiff has not raised objections to theneening portions of th&®&R, including the R&R’s
rejection of Plaintiff's policy or custom claim against the County of Monroe, the dismissal of
Plaintiff's claims brought under ¢hEighth Amendment, and the dissal of Plaintiff's state law
claims. The Court has reviewddese portions of thR&R for clear errg has found no such
clear error, and accepts the recommendation cwdan these parts dhe R&R. The Court
further notes that Plaintiff'sling of objections against somerpaof the R&R does not preserve
his right to object, on appeal, tbhe remainder of the R&R.See_Smith v. Detroit Fed'n of
Teachers Local 231, Am. Fed’'n of Teach&&L-ClO, 829 F.2d 1370, 1373 (6th Cir. 1987)
(“[M]Jaking some objections but farg to raise others will not pserve all the objections a party
may have.”).
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objects to the Magistratiudge’s notice of determination wiotion without oralargument (Dkt.
44)*

A party may object to a magistrate judge’s nospdsitive orders. Fed. R. Civ. P. 72(a).
“The district judge in the casaust consider timely objections and modify or set aside any part
of the order that is clearly erramés or is contrary to law.”_1d.

Plaintiff has not shown that the Magistrate Judge’s ordense clearly erroneous or
contrary to law. Plaintiff's objections todhorder denying Plaintiff's motion to show cause
assert that Plaintiff “was talkg about Defense Attorney S. Rahdaeld withdrawal . . . and his
motion for summary judgment was wrongful . .”. (Dkt. 42). However, as the Court has
previously noted, Defendants’ counsel has nahdvawn from this case. Furthermore, the
Magistrate Judge, in his order denying withpugjudice Plaintiffs m@on to waive/suspend
filing fees, correctly noted that parties are generally not required to pay filing fees for filing
motions or other papers in the Eastern DiswicMichigan, and that should Plaintiff wish to
appeal any ruling, he may at thanhe file appropriate paperwotk seek relief from associated
costs or fees. 8/2/2013 Order (DKD). Plaintiff has pointed too clearly erroneous aspect of
this analysis.

Nor was it clearly erroneou®r the Magistrate Judge teem Plaintiff's “Motion to
Dismiss Summary Old and New Evidence” as pamlaintiff's response to Defendants’ motion

for summary judgment, and to, accordinglymaaistratively terminate the motion. Finally,

12 The Court notes that Plaintiff's objection t@thotice of determinatioof motion without oral
argument was filed more than four weeks raftee entry of the notice, making the objection
untimely. See 28 U.S.C. 8 636(b)(1). It is bBshed that “a party’sailure to object to a
magistrate judge’s report within the time provided for filing objections operates as a waiver of
that party’s right to appeal.”_Bosley v. WM Television, Inc., 245 RApp’x 445, 450 (6th Cir.
2007) (citations omitted). The untimeliness diRliff's objection (Dkt.46) is sufficient ground

for overruling it, but because Plaintiff is pro se, the Court also reviig objection on its
merits.
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under Eastern District of Michagn Local Rule 7.1(f)(2), the Mgstrate Judge could properly
order that a motion be determined withchgaring, and no abuse of discretion has been
demonstrated.

The Court, therefore, overrules Plaifsi miscellaneous objeéons (Dkts. 42, 46).

[I. CONCLUSION

For the reasons set forth above, the Cauadepts the recommendation contained in the
R&R (Dkt. 49), overrules Plairftis objections (Dkts. 42, 46, 52yrants Defendants’ motion for
summary judgment (Dkt. 32), dexsi Plaintiff's motion to ammel his complaint (Dkt. 27), and

dismisses the case with prejudice.

SO ORDERED.
Dated: March 28, 2014 s/Mark A. Goldsmith
Flint, Mchigan MARKA. GOLDSMITH

UnitedState<District Judge

CERTIFICATE OF SERVICE

The undersigned certifies that the foregailmgument was served upon counsel of record
and any unrepresented parties via the Court's &GFem to their respective email or First Class
U.S. mail addresses disclosed on théidéoof Electronic Filing on March 28, 2014.

gDeborah J. Goltz
DEBORAH J. GOLTZ
Gase Manager
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