Seales v. Detroit, City of et al Doc. 83

UNITED STATES DISTRICT COURT
EASTERN DISTRICTOF MICHIGAN
SOUTHERN DIVISION

MARVIN SEALES,
Case No. 12-cv-11679

Plaintiff,
UNITED STATES DISTRICT COURT JUDGE
V. GERSHWINA. DRAIN
City oF DETROIT, et al., UNITED STATES MAGISTRATE JUDGE
DAvID R. GRAND
Defendants.

/

OPINION AND ORDER GRANTING IN PART AND DENYING IN PART DEFENDANTS
CiTY OF DETROIT’S AND THOMAS ZBERKOT'SAMENDED MOTION FOR PARTIAL
SUMMARY JUDGMENT [74]
|. INTRODUCTION
This is a wrongful arrest and det®n case based on mistaken identity.
Plaintiff Marvin Seales (Seales or “Riaff”) was arrested by City of Detroit
police officers and transferred to the Wa County Jail pursuant to an arrest
warrant for an individual named Rodrickn8r (Siner), who used Seales’s name as
an alias. Plaintiff claims that Defenta violated 42 U.S.C. § 1983 and state tort
laws including false arrest, gross negligenand intentional infliction of emotional
distress. Defendants include individudfendant Thomas Zberkot (Zberkot) and
municipal defendant City dDetroit (Detroit) (collectiely, “Defendants”). Wayne

County was previously dismissed from ttese in a separate motion for summary

judgment. Dkt. No. 70, 82.
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Before the Court are Defendants’ M for Partial Summary Judgment
[72] and Amended Motiorfor Partial Summary Judgent [74]. Defendants’
original Motion for Partial Summary Judgment [72] appears to be mooted by
Defendants’ amended motion [74], so tBeurt confined its analysis to the
amended motion.

Upon review of the briefs, the Courhdls that oral argument will not aid in
the disposition of this matter. Accordigglthe hearing is cancelled and the Court
will decide the matter on the submitted brieéeE.D. Mich. L.R. 7.1(f)(2). For the
reasons that follow, Defendants’ Ameddelotion for Partial Summary Judgment

[74] will be GRANTED in part andDENIED in part.

[Il. FACTUAL BACKGROUND
On January 18, 2012, Defendant TramnZberkot was on assignment to the
Detroit Fugitive Apprehesion Team (“the Team”SeeDkt. No. 80-4, p. 2 (Pg. ID
No. 658). The Team executed an arrest warfar attempted murder for a suspect
named “Roderick Siner.1d. Siner’'s aliases included “Marvin Sealdd. The
Team arrested Plaintiff, Man Seales, at his workplacBginhart Food Service, in

Warren, Michigan. Dkt. No75, p. 9 (Pg. ID No. 520)Plaintiff was then taken to

1 Plaintiff relies on the statement @écts he filed in response to Wayne
County’s Motion for Summary Judgment, Dkt. No. B&eDkt. No. 80, p. 10 (Pg.
ID No. 627). However, the majority of @&htiff's stated facts do not cite to
evidence in support. Defendants City oftidé and Zberkot also do not cite to a
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the Detroit Police Departmemortheast/3rd Precinct lkap. Dkt. No. 80-4, p. 2
(Pg. ID No. 658). At the precinct, Plaifi was fingerprinted by the arresting
agency. Dkt. No. 75-4. 5 (Pg. ID No. 554).

Although Plaintiff’'s name resembled oo€Siner’s aliases, Plaintiff was not
the person wanted on felony charges. Dld. 75, p. 9 (Pg. ID No. 520). Plaintiff
allegedly informed Defendant Zberkot aathers that he was not Rodrick Siner
and that they had the wrong individuddl. Plaintiff also alleges that he told
Defendant City of Detroit police persornre lockup that he was not Roderick
Siner and that they had the wrong individudl.at 10.

Plaintiff was held in the City of Dmoit Police Department facility until his
video arraignment with Magistrate Millice®. Sherman of the 36th District Court
on January 20, 2012. Dkt. No. 75-5, p. 4 (Pg. ID No. 565). At Plaintiff's video
arraignment, he statedshname was “Marvin Seals[$ic] and acknowledged that
he heard the charges against him, undedstbe penalties that applied to those
charges, and understood his rightémain silent and retain counskl. at 4-5. He
did not make any direct statements abuigtaken identity during the arraignment.
Magistrate Sherman set bond in the amount of $500,000 dollars, “given the nature

of the charges and the smrsness of the allegationsd. at 5.

single piece of evidence in support of theiatement of facts. Dkt. No. 74, p. 9
(Pg. ID No. 495). Accordingly, the Couvtas not able to pwvide appropriate
citations for all the facts alleged.
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Plaintiff was then transferred to th¢ayne County Jail until his preliminary
examination. Dkt. No. 75, p. 10 (Pg. Mo. 521). On Februarg, 2012, Plaintiff
appeared at a scheduled preliminary exaton before 36th District Court Judge
Deborah G. Bledsoe Ford oretisharges of Assault witlntent to Murder, Felony
Assault, and Felony Firearm, as Ro#ri€iner. Dkt. No. 75-3. Plaintiff was
represented by counsel, Earl Washington, at the heddingt 4. At the start of the
hearing, Wayne County Prosecutor Shankaiker orally moved to dismiss the
matter because the victim of the crimmdormed her before the hearing that
Plaintiff was not the individual who shot at hifld. That same day, Judge Deborah
Ford of the 36th Judicial District signed arder of Dismissal, which states that
Plaintiff was not the correct defendamtdathat he was wrongfully arrested. DKkt.
No. 75-6.

Plaintiff further alleges that at the tino¢ Plaintiff's arrest and incarceration,
a mug shot and further identification &odrick Siner and Marvin Seales was
available to Defendants. The photos Plafrdgttached as exhibits are undated, and
thus do not definitively establish that feedants possessed photddoth Plaintiff
and Siner at the time of Plaintiff's arreSieeDkt. No. 75-2. Review of Michigan
Department of Corrections’ Offendefracking Information System (OTIS)
indicates that Siner’'s only offense inetlsystem is a charge of delivering or

manufacturing a controlled substance, withoffiense date of April 3, 3012, after



Plaintiff was release8lOTIS lists Siner’s known als@s as “Chaun Hardin,” “John
Siner,” “Marvin Louis Seales,” “Roberdutton,” “Robert Whitman,” “Robert S
Whitman,” “Rodrick K Hardin,”and “Rodrick Kareem Siner.”

Defendants state, withouiting to evidence, that Plaintiff had outstanding
warrants independent of the crimes foriethSiner was wanted. Dkt. No. 74, p. 9

(Pg. ID No. 495).

[ll. LEGAL STANDARD

Federal Rule of Civil Procedure 56(directs that summary judgment shall
be granted if ‘there is no genuine issug¢aany material facand that the moving
party is entitled to a judgmeas a matter of law.” Cehrs v. Ne. Ohio Alzheimer’s
Research Ctr.155 F.3d 775, 779 (6th Cir. 1998). & bourt must view the facts,
and draw reasonable inferences from thosésfan the light most favorable to the
non-moving partyAnderson v. Liberty Lobby, Inc477 U.S. 242, 255 (1986). No
genuine dispute of material fact existhere the record “taken as a whole could
not lead a rational trier of fact to find for the non-moving pamydtsushita Elec.

Indus., Co. v. Zenith Radio Corpl75 U.S. 574, 587 (1986). Ultimately, the court

2 The Court obtained the informatiombout Siner's convictions from the
Michigan Department of Correction®ffender Tracking Information System
(OTIS), of which this Court is permitted to take judicial noti&=e Ward v.
Wolfenbarger 323 F. Supp. 2d 818, 821 n.3.E Mich. 2004). Siner’s profile is
available at:
http://mdocweb.state.mi.us/OTISB&2profile.aspx?mdocNumber=861914.
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evaluates “whether the evidence presemtsufficient disagreement to require
submission to a jury or whether it is soeesided that one party must prevail as a

matter of law.”Anderson477 U.S. at 251-52.

IV. DISCUSSION

Plaintif's Amended Complaint bringsix claims against Defendants,
including: (1) a Section 1983 claim for False Detention, Arrest, Imprisonment and
Confinement as to Defendant City Deetroit; (2) a False/Wrongful Arrest and
False Imprisonment claim against all fBedants; (3) a Willful and Wanton
Misconduct, Deliberate Indifference/@s Negligence claim against all
Defendants; (4) an Intentional Inflion of Emotional Distress claim against
unspecified Defendants; (5) a Section 1@&3m for deprivation of rights under
the First, Fourth, Fifth, and Foednth Amendments and the Michigan
Constitution, Article |, 885, 6, 11 and 17 against f2@adant Zberkot; and (6) a
Monell claim against City of Detroit. DkiNo. 28, pp. 6—19 (PdD No. 126-139).

Defendants allege that Plaintiff has not demonstrated that his rights were
violated pursuant to an unconstitutionalipp as required for municipal liability.

Dkt. No. 74, p. 9 (Pg. ID No. 495)Defendants further gue that Defendant

3 Defendants’ Motion fails to comply witRastern District of Michigan Local
Rule 5.1(a)(3), requiring thatl papers submitted to¢hCourt utilize 14 point type
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Zberkot is entitled to qualified immunitfrom Plaintiff's claims under Section
1983.1d. at 13. Defendants go on to arguattibefendant City of Detroit is
shielded from liability under th&overnmental Immunity Actid. at 17, and that
Defendant Zberkot is entitled to munity under Michigan Compiled Laws

8 691.1407 with respect the gross negligence claital. at 18.

IV. DISCUSSION

A. Counts |, V, and VI: Section 1983 Claims

1. Section 1983 Claim Against An Individual Defendant

In order to make out a Section 198ainl, a plaintiff must show (1) the
deprivation of a right secured by theortitution or laws of the United States
(2) caused by the defendant while actingler color of state law (3) occurring
without due process of laviNeuens v. City of Columhu303 F.3d 667, 670 (6th
Cir. 2002). Here, Plaintiff claims that Defendants violated his rights under the First
Amendment, Fourtihmendment, Fifth Amendment, Fourteenth Amendment, and
Article 1, Sections 5, 6, 11 drl7 of the Michigan Constitution.

As an initial matter on Count VI, the Court will not analyze Plaintiff's claim
that his First Amendment rights were t#d because Plaintiff makes no argument

and does not present any evidence relatemhyoviolation of his First Amendment

size for all text and footnotes. Futurenrcompliance will result in pleadings being
stricken.



rights. The inclusion of this amenémt appears to be a briefing error.
Additionally, although Section 1983 provila mechanism for seeking redress for
an alleged deprivation dd litigant's federal constitunal and federal statutory
rights, it does not protect Plaintiff's rights under the Michigan Constitubee.
Lambert v. Hartman517 F.3d 433, 439 (6th Cir. 2008) (“A prima facie case under
§ 1983 has two elements: “(1) the defendanst be acting under the color of state
law, and (2) the offending conductust deprive the plaintiff ofights secured by
federal law”) (emphasis addedPyles v. Raisqr60 F.3d 1211, 1215 (6th Cir.
1995) (stating Section 1983 ek not provide redress for a violation of state law
more protective of individual rights thdhne United States Constitution). Thus, the
Court will not evaluate Plaintiff's claim thdiis rights under Article 1, Sections 5,
6, 11, and 17 of the Michigan Constitution were violated, about which Plaintiff
similarly did not provide any argument.

Plaintiff's claim that hewas wrongfully arrestedails as a matter of law
because it is based solely on his arguntkat the arresting officers should have
known he was innocent. “Arsé warrants in the hands of a police officer, unless
facially invalid, are presumed validFettes v. HendershoB75 Fed. App’x. 528,

532 (6th Cir. 2010), and Plaintiff does nchallenge the facial validity of the



warrant. Given that Plaintiff was hefglrsuant to a facially valid warrdrand a
bond order issued after an arraignment amedimpmary hearing, his detention, does
not appear to be anstitutional violationSee Baker v. McColla43 U.S. 137,
144 (1979);Thurmond v. Cty. of Waynd47 F. App'x 643, 648-49 (6th Cir.
2011).

Plaintiff's claim that his rights wereiolated is based on his continued
incarceration even after Defendant Ztmrand Detroit employees should have
known he was not the person named inlagrant. In generaholding a person
under a facially valid warraroes not constitute a constianal violation, even if
it turns out that the person was wrongfully arrestedker, 443 U.S. at 144
(finding that a three-day detention did not amount to a violation of due process).
Nevertheless, “depending on whatopedures the State affords defendants

following arrest and prior to actual triafifepeated protests of innocence will after

4 Although there has been no dispute it warrant for Siner was valid, the
Court notes its concern no evidence was iplexy to establish that Plaintiff was
arrested for any reason othearithe similarity of his namg that of Siner’s alias,
“Marvin Seals.”SeeDkt. No. 80-4. Defendants %a not provided any evidence
that there was probable cause to assumeRMaintiff was the individual for whom
the warrant was issued, outside of hisnea They simply stat that “there was
probable cause of the arrest of Rodrick el Marvin Seales.” Dkt. No. 74-1, p.
2 (Pg. ID No. 511). Neither party providéide Court with a copy of the warrant
providing probable cause for arrest. Howeas,Plaintiff has not alleged, similar
to Kentucky v. Youngpl F. App’x 543 (6th Cir. @2), that an officer randomly
chose him and then swore under oathobtain the warrant, the Court has no
evidence that the warrant was invalid.
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the lapse of a certain amount of time degpritie accused of ‘liberty . . . without
due process of law.’ Id.

The Supreme Court has not definitivelysolved the question of how long
such a mistaken-identity detention mustfbeit to implicate a constitutional due
process rightSee Flemister v. City of Detrpi858 F. App’x 616, 620 (6th Cir.
2009). In the Sixth Circuit, such analysippears to turn otme length of time an
individual is detained, whether the dete protested his or her innocence, and
whether potentially exculpatprevidence was available at the time of arrest and
detention.See Thurmond v. Cty. of Waydd7 F. App’'x 643649 (6th Cir. 2011)
(finding that a 35-day detention did nobldte a plaintiff's constitutional rights
where he never protested his innocenod deputies did not possess potentially
exculpatory evidenceflemister 358 F. App’x at 617-18 (finding that a six-day
detention did not violate a plaintiff'soastitutional rights where he repeatedly
protested and provided evidence of mistaken idenf@yay v. Cuyahoga County
Sheriff's Dept. 150 F.3d 579, 582-83 (6th Cik998) (concluding that a 41-day
detention was sufficient to assert a claihere the plaintiff repeatedly protested
and deputies possessed a photograph shomaongsemblance to the suspect). In
reaching its conclusion iGray, the Sixth Circuit relied on two district court

decisions involving detentions of 12 dagsd 30 days, respectively, which were
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found to be sufficient to state a etaupon which relief may be granted. 150 F.3d

at 582-83.

a. Qualified Immunity

A qualified-immunity defens bars individual liability where “a reasonable
official in the defendant's position would nodve understood his or her actions to
violate a person’s constitutional right€Gregory v. City of Louisville444 F.3d
725, 738 (6th Cir. 2006). Qualified immityn “ ‘gives ample room for mistaken
judgments’ by protecting ‘all but the phy incompetent or those who knowingly
violate the law.” "Chappell v. City of Clevelan®85 F.3d 901, 907 (6th Cir. 2009)
(quotingHunter v. Bryant502 U.S. 224, 229 (1991)).

To determine whether an officer éntitled to qualified immunity, a court
must determine “(1) whether the facts,emhtaken in the light most favorable to
the party asserting the injury, show thiéicer's conduct violated a constitutional
right; and (2) whether the right violatedas clearly established such ‘that a
reasonable official would understand that what he is doing violates that right.””
Mullins v. Cyranek805 F.3d 760, 765 (6th Cir. 2015) (quotiSgucier v. Katz
533 U.S. 194, 201-02 (2001)). The Conray address these two prongs in any
order.Pearson v. Callahgn555 U.S. 223, 236 (2009). [dntiffs bear the burden

of showing that a clearly established riglais been violated and that the official's

conduct caused that violationTrakhtenberg v. Cty. of OaklandNo. 15-2495,
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2016 WL 6803725, at *5 (6th CiNov. 17, 2016) (citingChappel] 585 F.3d at
907). Subjective factors and surroundingcemstances generalbre not relevant

to the determinatiorDavis v. Schere68 U.S. 183, 191 (1984).

b. Plaintiff's Section 1983 Claim Against Defendant Zberkot

Plaintiff has named a single individudefendant: City of Detroit police
officer Thomas Zberkot. Zberkot was ag®d to assist in the apprehension of
Rodrick Siner on January 18, 2012.tDKo. 74, p. 9 (Pg. ID No. 495)Plaintiff
has alleged that Zberkot “and other memsbof [Detroit Fugitive Task Force]’
arrested him, placed him in handcuffdront of his employerand transported him
to the Detroit Police Depament Northeast/3rd Precinct lockup. Dkt. No. 28, pp.
3-5 (Pg. ID No. 123-5). All of this wadlegedly done while Plaintiff repeatedly
protested that the officers had the wgoindividual and while the officers had
additional information that Plaintiff vganot the actual person sought under the
warrant.ld.

Based on the Sixth Circuit's reasoning @ray, it is possible for a
reasonable jury to find that Plaintiffsghts were violated. 150 F.3d at 582-83
(noting that a 12-day detention was foundotsufficient to state a claim). Here,

Plaintiff was held for fifteen days &fity of Detroit aml Wayne County jail

> No officers from Defendant City dbetroit have been deposed, including
Defendant Zberkot. Accordingl the Court cites to Defendants’ pleading itself,
supported by Defendant Zberkot’s affidavit.
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facilities based on the arrest performsd Defendant Zberkot. The Court cannot
say at this stage in thgroceedings, based on existipgecedent, that this time
period was too short to constitua constitutional violation.

Furthermore, in the present case, unlikeirmond the defendant officer has
not carried his burden in proving thakaintiff never protested his innocen&ze
id. at 649-50 (noting that there was uncom@svidence that the plaintiff neither
protested his innocence to the deputies,were any of the gmities in possession
of any potentially exculpatory evidence)albptiff has allegedwithout rebuttal by
Defendants, that he protested his innocence to Zberkot and his fellow deputies
numerous times, and that Defendants inaitheir possession a photograph of Siner
that bore little resemblance to Plaintiff.

Where officers were responsible forsenng that a suspect was actually the
individual named in the warrant and thasame officers were aware of evidence
that could exculpate a suspect arrested based on mistaken identity, past cases in
this Court have found summary judgment inappropridee Cleveland v. City of
Detroit, 275 F. Supp. 2d 832, 840 (E.D. Mic2003). It is for a jury to decide
whether Defendant Zberkot acted with sonmeghakin to deliberate indifference in
failing to ascertain that Plaintiff wasot the person wanted by authorities on
Siner’s outstanding assault withtent to murder warranSee Gray 150 F.3d at

583.
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Viewing the facts in the light mo$avorable to the non-moving party, the
Court finds that Defendant Zberkot net entitled to qualified immunity because
his actions may have violated a clearlyabished constitutional right of which a
reasonable person would have knowhe Sixth Circuit's decision iGray took
place in 1998. More than a decade elapsed betWay and Plaintiff's 2012
arrest and detention. Fourteen yearsi@ge than enough time to clearly establish
to a reasonable officer that detaining throng individual for several weeks in the
face of repeated protests of mistakdentity and while possessing exculpatory
evidence may be violative of éhdetainee’s constitutional rightSee Gray 150
F.3d at 582—-83.

The CourtDENIES Defendants’ Amended Motion for Partial Summary
Judgment with regard to Count V, the Section 1983 claim against Defendant

Zberkot.

2. Section 1983 Claims Against Defendant City of Detroit

In Count I, Plaintiff argues that Defdant City of Detroit is liable for
Plaintiff's unlawful detention and confment because it: inadequately trained
officers in the proper identification o suspected criminal; failed to “hire
individuals whose character and personaltyuld not pose @otential danger” to
citizens; failed to discipline officers inkad in Plaintiff's wrongful detention;

failure to train officers about the proper @umt of force to be utilized for citizens,
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arrestees and/or detaine8sgnd “[kJnowingly and recklessly hiring and training
as police officers and detention officers individuals who were not able to
distinguish between accused criminals ambcent citizens.” Dkt. No. 28, pp. 7-8
(Pg. ID No. 127-28). In Count VI, Plaintiffiglonell claim alleges violations under
the First Amendment, Fourth Amendnberfrifth Amendment, and Fourteenth
Amendment of the United States Constituteord Article 1, Sections 5, 6, 11, and
17 of the Michigan Constitutiofld. at 16—19 (Pg. ID No. 136-39).

As both Counts | and VI assert #ien 1983 claims against a municipal
entity and seek only monetary damages as a remedy, the Court interprets both
these claims to b®onell claims. Defendant City dDetroit appears to move for

summary judgment on both claims.tDKo. 74, p. 9 (Pg. ID No. 495).

a. Requirements for aMonell Claim
A local government cannot be held liable merely because it employs a
tortfeasorMonell v. Dep’t of Soc. $es. of City of N.Y.436 U.S. 658, 691 (1978).
A municipality may be held liable for viation of an indivilual’s constitutional
rights only when the agency, acting thgh the execution of its policies or

customs, directly inflicts the injuryld. at 694. To establish a municipality’s

® The inclusion of this clai appears to be another briefing error, as Plaintiff at
no point alleges that excessive opnoper force was used against him.

" As stated above, the Court will not aymd Plaintiff's claims that his First
Amendment rights and rights granted bg #ichigan Constitution were violated,
as he has provided no argumenewidence related to these claims.
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liability under a failure-to-train theory, plaintiff must prove: (1) the training
program and supervision wemgadequate; (2) the inagleacy of training resulted
from the municipality’s delibete indifference; and (3) ¢hinadequacy in training
actually caused, or is closely related to, the plaintiff's inj@tyadrick v. Hopkins
Cty., Ky, 805 F.3d 724, 740-43 (6th Cir. 2015).

b. Whether Plaintiff's Constitutio nal Rights Were Violated

As noted in the prior section, wheretourt views the evidence in the light
most favorable to the non-moving partyis evidence is enough to create a
guestion of material fact as to whethefendant City of Detroit employees and
Defendant Zberkot violated Plaintiff's constitutional rights.

Here, Plaintiff was incarcerated f@& period of fifteen days based on
Defendants’ arrest of the wrong manhere is no evidere that Defendants
confirmed that Plaintiff's fingerprintgphotographs, or biographical informatfon
matched those of Siner, for whom therest warrant was issued, even though

Plaintiff allegedly protested the madgten identity on numerous occasions.

8 For instance, there is no evidence tRkintiff and Siner had the same birth
date, were the same height and weightsloaired any other characteristics other
than they were both black men with using a similar né@ee. Flemister v. City of
Detroit, 358 F. App’x 616, 617 (6th Cir. 2009) (involving mistaken identity where
the suspect gave his cousin’smm&a and birth date as his ownfjjetcher v.
Cleveland No. 1:09 CV 1925, 2010 WL 257287a,*1 (N.D. Ohio June 23, 2010)
(involving mistaken identity where an indilial used the plaintiffs name, social
security number, and date of birthdannection with his criminal endeavors).
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c. Whether Plaintiff Provided Evidence of a Policy, Custom,
or Failure to Train

It is not sufficient for Plaintiff to show that a single employee was
unsatisfactorily trained; that an otherevisound training prognawas administered
negligently; or that better or moreaining could have quipped the offending
official to avoid his particular injury-causing conduct, thereby sparing Plaintiff his
injury. Shadrick 805 F.3d at 738 (citin@ity of Canton v. Harris489 U.S. 378,
390-91 (1989)). Rather, Plaintiff must shakat (1) Defendant City of Detroit
adhered to its training even though it knew or should have known that the training
failed to prevent a pattern of similar cangional violations, otthat (2) Defendant
City of Detroit failed to train its officer to handle a narrow class of recurring
situations that present an obvious potential for constitutional violatiret 738—

39 (citing Connick v. Thompsorb63 U.S. 51 (2011Board of County Com’rs of
Bryan County, OKl. v. Browrb20 U.S. 397, 409 (1997)).

Defendant City of Detroit is entitletb summary judgment on this claim.
Plaintiff does not cite to evidence of atgean of similar violations. Furthermore,
Plaintiff's arrest and detention may lithin a “narrow class of recurring
situations that present an obvioustgmtial for constitutional violation,”id.,
Plaintiff does not present any evider—direct or otherwise—concerning the

content, duration, or frequency of the GatiyDetroit’s training on the subject.
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Plaintiff's evidence of inaglquacy rests solely on tli@ct that his arrest and
detention occurred. Plaintiff did not piese a single officer or official from
Defendant City of Detroit, including Dendant Zberkot, to testify about the
training officers receive. Plaintiff hapresented no more than a scintilla of
evidence in support of ifailure-to-train claimSee, e.gWilcox v. City of Detroijt
163 F. Supp. 3d 474, 481 (E.D. Mich. 2016) (granting summary judgment to city
where no evidence regarding training guadtern of violations was presented).

Accordingly, the CourGRANTS Defendants’ Amended Motion for Partial

Summary Judgment [74] witlespect to Counts | and VI.

B. Counts Il, Ill, and IV: State Tort Claims

Plaintiff's amended complaint also sdtsth two intentional tort claims: a
false imprisonment claim against all feliedants and interdnal infliction of
emotional distress against unspecifiededdants. Dkt. No28, pp. 911, 13-14
(Pg. ID No. 129-31, 133-34).déitionally, the complaint states a claim for gross
negligence as to all defendarits. at 11-13 (Pg. ID No. 131-133).

Defendants assert they are entitledgtavernmental immunity on all tort
claims against Defendant City of Datydkt. No. 74, pp17-18 (Pg. ID No. 503—
04), and that Defendant Zberkot is endtk® governmental imomity with regard

to Plaintiff's gross negligence claind. at 18—-20. Defendantsave not argued that
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Zberkot should be shielded by immunityithvrespect to Plaintiff's false arrest

and/or false imprisonment claim.

1. The Government Tort Liability Act as to Defendant City of Detroit

The Government Tort Liability Act prodes: “Except as otherwise provided
in this act, a governmental agency is ioma from tort liability if the governmental
agency is engaged in the exerciselischarge of a governmental function.’Idw.
CompP. LAWS 8§ 691.1407(1). A “governmental funati’ is defined as “an activity
that is expressly or impliedly mandatedamthorized by constitution, statute, local
charter or ordinance, or other law.”id#. Comp. LAWS 691.1401(f). This includes
“[tihe authority of the city’s police offiers to ‘pursue, arrest and detain’ those
suspected of violating the laws of MichigaRayton v. City of Detrojt211 Mich.
App. 375, 392, 536 N.W.2d 233995). “There is no ‘ir@ntional tort’ exception to
governmental immunity.Smith v. Dep't of Pub. Healtd28 Mich. 540, 544, 410
N.W.2d 749, 751 (1987).

To maintain an action against a goveant agency, a plaintiff must plead
facts in avoidance of immunityMcCann v. Michigan 398 Mich. 65, 77, 247
N.W.2d 521 (1976). Generally, a plath pleads facts in avoidance of
governmental immunity by stating a claimatHits within a statutory exception or
by pleading facts that demonstrate thegatetort occurred during the exercise or

discharge of a nongovernmental or proprietary function.
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This applies to claims based on vioais liability as well: “A governmental
agency can be held vicariously liable ynthen its officer, employee, or agent,
acting during the course of employment and within the scope of authority, commits
a tort while engaged in an activity wh is nongovernmental or proprietary, or
which falls within a statutory exceptionRoss v. Consumers Power Cd20
Mich. 567, 625, 363 N.W.2d 641 (1984).

Here, Plaintiff claims that “Defedants’ [sic] were not performing a
‘governmental function’ due to the fatttat wrongfully incarcerating a person is
not performing a ‘governmental functiori.Dkt. No. 80, p. 21 (Pg. ID No. 638).
Plaintiff cites no case law in support of his argument.

Conversely, Defendants have cited to state casespeecifying that “[tlhe
operation of a police departmeist a governmental function.lsabella Cty. v.
Michigan, 181 Mich. App. 99, 105, 449 N.\2d 111, 113 (1989). Provided an
agency is exercising a governmental fumacfieven an intentional tort does not
provide an exception to governmental immunigp’t of Pub. Health428 Mich.
at 544, 410 N.W.2d at 751.

Plaintiff has not pointed to any conduay the City of Detroit in which it
acted beyond its governmental functionogierating a police department and has
not argued that any exception to the Gitymmunity applies. Accordingly, any

state-law tort claims asserted against Ddént City of Detra shall be dismissed
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because the City has imnitynas to those claimsSee Trakhtenberg v. Oakland
Cty, No. 14-13854, 2015 WL 6449327,"&5 (E.D. Mich. Oct. 26, 2015xff'd
sub nom. Trakhtenberg v. Cty. of Oaklahbh. 15-2495, @16 WL 6803725 (6th
Cir. Nov. 17, 2016) (citinglones v. Muskegon Cty625 F.3d 935, 947 (6th Cir.
2010)).

Accordingly, the CourtGRANTS Defendants’ Amended Motion for

Summary Judgment as to Defendant @itypetroit on Counts I, Ill, and IV.

2. Count Ill: Gross Negligence Clam Against Defendant Zberkot

Defendants also seek dismissal of Ri#fis gross neglignce claim against
Defendant Zberkot. Dkt. N@4, pp. 18-20 (Pg. ID No. 504-06).

Michigan law defines “gross negkgce” as “conduct so reckless as to
demonstrate a substantial lack of cem for whether an injury results.” IGH.
CompP. LAWS 8§ 691.1407(7)(a). Courts are toaéyre gross neglance claims by
determining whether:

(a)the individual was acting or reasdmya believed that he was acting
within the scope of his authority,

(b)the governmental agency was engagetha exercise or discharge of a
governmental function, and

(c)the individual's conduct amounted to gross negligence that was the
proximate cause of the injury or damage.

Odom v. Wayne Cty482 Mich. 459, 480, 760 N.W.2d 217, 228 (2008).
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“‘Gross negligence’ is ‘conduct so rdeks as to demonstrate a substantial
lack of concern for whethean injury results.’ "Bennett v. Krakowski671 F.3d
553, 563 (6th Cir. 2011). “It has been chagaeted as a willfubisregard of safety
measures and a singular disregard for substantial riGksér v. Smith290 Mich.
App. 678, 685, 810 N.W.2d 57, 62 (2010).idtas though, if an objective observer
watched the actor, he coutdnclude, reasonably, that the actor simply did not care
about the safety or welfad those in his chargeTarlea v. Crabtree263 Mich.
App. 80, 687 N.W.2d 333339-40 (2004). “Summardisposition is precluded
where reasonable jurors hatlg could have reachedffirent conclusions with
respect to whether a defendantaduct amounted to gross negligencgtanton
v. City of Battle Creek237 Mich. App. 366, 37503 N.W.2d 285, 289 (1999),
aff'd, 466 Mich. 611, 647 N.W.2d 508 (2002).

Defendants cite to a Miaian Supreme Court caddaiden v Rozwoqdi61
Mich 109 (1999), in support of their argument. Maiden plaintiff's decedent
filed a wrongful death actioalleging gross negligence oretipart of the resident
aides in restraining plaintiff's deceue who died of asphyxia. 461 Mich. at 124—
28, 597 N.W.2d at 82%27. However, inkKendricks v. Rehfie|d270 Mich. App.
679 (2006), the Michigan Court of Appls has addressed the issue of gross
negligence in a situation far matemparable to the present caseKéndricks the

plaintiff was held in jail for seven monthghen the arresting officers ignored his
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claim of mistaken identitand exculpatory photographéwidence. 270 Mich. App.

at 682—-83, 716 N.W.2d at 625. The Court of Appeals of Michigan held that the
defendant officers’ failure tinvestigate the plaintiff<laim of mistaken identity
caused an egregious injury, the ptdits lengthy wrongful detention.ld.
Kendricks held that the question of whether the officers’ conduct demonstrated a
sufficient lack of concern to constitute gsonegligence is a question for a trier of
fact, and that defendants were not imminoen liability at the summary judgment
stageld.

Accordingly, the Court finds that is not appropriatéo grant Defendant
Zberkot immunity at the summary judgmesiage, when reasonable jurors could
find that Zberkot's conduct aminted to gross negligencgee Cleveland v. City of
Detroit, 275 F. Supp. 2d 832, 842 (E.DMich. 2003) (denying defendants
summary judgment on a gross negligeneantlin a case involving detention based
on mistaken identity). Defendants’ motion ENIED as to Count Il against

Defendant Zberkot.

3. Count IV: Intentional Infliction of Emotional Distress Claim Against
Defendant Zberkot

Count IV, asserting a claim of intential infliction of emotional distress

claim against unspecified defendants, willbhemissed because Plaintiff stated in
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his response brief that lwes not oppose dismissal of this claim. Dkt. No. 80, p.
22 (Pg. ID No. 639).
Accordingly, the CourGRANTS summary judgment on Count IV against

Defendant Zberkot.

V. CONCLUSION

IT IS HEREBY ORDERED that summary judgement GRANTED as to
Counts I, II, lll, IV, and VI against DefendaCity of Detroit and Count IV against
Defendant Zberkot.

IT IS FURTHER ORDERED that all claims against Defendant City of
Detroit areDISMISSED.

IT IS FURTHER ORDERED that summary judgment BENIED as to
Counts I, Ill, and V against Defendant Zberkot.

IT1S SO ORDERED.
Dated: January 3, 2017

K/Gershwin A Drain

HON. GERSHWINA. DRAIN
United States District Court Judge
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