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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

ARLYS WILLIAMS,

Plaintiff, No.12-cv-11775
HON.MARK A. GOLDSMITH
VS.

TARGET CORPORATION, et al.,

Defendants.

OPINION AND ORDER GRANTING DEFENDANTS’ MOTION FOR JUDGMENT
(DKT. 21) and DENYING PLAINTIFF'S MOTION FOR JUDGMENT (DKT. 22)

l. INTRODUCTION
This case is brought under the EmployedirBment Income Security Act of 1974
(ERISA), 29 U.S.C. § 1001 et seq. Plaintiflys Williams brings this challenge under §
1132(a)(1)(B), contesting Defendahttermination of Plaintiffs disability benefits. The
complaint seeks a judgment for pdsie disability benefits and amder to pay future disability
benefits. Am. Compl. at 5 (Dkt. 8). Bothrpas moved for judgment, in accordance with the

procedure outlined in Wilkins v. Baptist Heal#dre Sys., Inc., 150 F.3d 609, 619 (6th Cir. 1998),

for adjudicating an ERISA action. The cross-motions for judgment are fully briefed, and the
parties have also filed supplemdriiaefs. For the reasons thatlow, the Court concludes that

the ERISA Plan and Policy documents contain vgliants of discretiomg authority, and that

the party making the benefits decision, Deferiddartford Life and Accident Insurance

Company, was properly delegated that autioriTherefore, under Supreme Court and Sixth
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Circuit precedent, Hartford’s deston is entitled to deferentiagview. Applyng the “arbitrary
and capricious” standard of review, the Court concludes that Hartford’s decision was rational in
light of the Plan provisions aritie record evidence. The Coutterefore, grants Defendants’
motion for judgment (Dkt. 21) and deniRintiff's motion for judgment (Dkt. 21).

. BACKGROUND'*

Plaintiff Arlys Williams was employed by Bendant Target Corporation, f/k/a Dayton-
Hudson. A.R. 656. In 1997, Plaintiff was diagedswith fiboromyalgia and chronic fatigue
syndrome. A.R. 657. On April 7, 1998, DagtHudson approved Plaintiff for long-term
disability (LTD) benefits under the Dayton HadsExecutive Long Term Disability Plan. A.R.
591. Dayton Hudson later changed its nam@aoget Corporation. In 2005, Target began
relying on an umbrella employee welfare benglen document, and it issued a summary plan
description (SPD) for an LTD &h effective April 1, 2006. 8pan Aff. 1 4 (Dkt. 32-3).
Between 1998-2010, the Plan was self-insuredThyget, and the claims administrator was
Principal Mutual Life Insurance Company. RA.704; A.R. 717; A.R. 723. In 2010, Defendant
Hartford Life and Accident Insurance Company became the claims administrator. A.R. 693.
Although the Plan was initially self-insured, Hartf@absequently issued a policy to Target (the
Policy) that insures the LTD &h. The effective date of the Policy was January 1, 2010. A.R.
679. The Policy states that it was incorporatéa, and forms a part of, the Plan. A.R. 679.

In 2009 or 2010, Plaintiff moved from Minnesdta Michigan. A.R. 391; A.R. 68-69.

On August 8, 2011, Plaintiff's benefits were teratgd by Hartford. A.R. 008. After Hartford

denied Plaintiff's appeal, Plaintiff commenced this lawsuit. Plaintiff's amended complaint (Dkt.

! This section provides an overvieof the history of the claim a@ssue. The doctor reports,
functional assessments, and othexdical evidence in the administrative record are discussed
later in this Opinion, in the anais of whether the denial benefits decision should be upheld.
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8) seeks (i) a declaration thatafitiff is entitled to benefitand (ii) an order and judgment
awarding Plaintiff benefits.
. STANDARD OF REVIEW
The Supreme Court has explained that denial of benefits challenged under 8§
1132(a)(1)(B) is to beeviewed under a de novo standamiless the benefit plan gives the
administrator or fiduciary discretionary authority to determine eligibility for benefits or to

construe the terms of the plan.” Fimst Tire & Rubber Co. v. Bruch, 489 U.S. 101, 115

(1989). “[A]pplication of the highly deferential @trary and capricious ahdard of review is
appropriate only when the plan grants the adstriaior authority to determine eligibility for

benefits or to construe the terms of the pla¥i¢ager v. Reliance Standard Life Ins. Co., 88 F.3d

376, 380 (6th Cir. 1996).

Plaintiff argues that the Court must apply tfeenovo standard of reaw in this case, for

two independent reasons: (i) there is no sufficgrant of discretion ithe 1998 Plan, and any
grant of discretion in the 2010 Pglior in letters summarizing ahges in the Policy are barred

by the Michigan anti-discretionary clausguéation, Mich. Admin. Cde. R. 500.2202; and (ii)
Hartford is not an authorizedaims decision-maker under therms of the Plan. Defendant
contends that the Policy contatha grant of discretion sufficietd warrant deferential review,

and that the grant of discreti was not barred by the Michigaegulation. Defendant further
argues that Hartford was propedesignated a claims adminigtravested with discretionary
authority.

Central to determining the applicable standard of review is a resolution of the parties’

dispute regarding which Plan documents govbeinstant claim: the 1998 SPD, which was in

effect when Plaintiff was first awarded beifor the late amended 2005 Plan and the 2010



Policy. Defendant argues thaetterms of the latedocuments govern, while Plaintiff maintains
that the 1998 Platerms control.

For the reasons set forth below, the Coartatudes that the ternod the 2010 Policy are
applicable to Plaintiff's claim. While th#998 Plan provided that no subsequent amendment
would affect the benefits of an established clditaintiff has not demonsted that any of the
2005 or 2010 amended Plan terms — includinggtats of discretionrg authority and the
appointment of Hartford as citas administrator — affected hbenefits. Because Plaintiff has
not shown that the amended terms of the 2B and 2010 Policy affected her substantive
entitlement to benefits, the terms of the amerfdlad and the Policy are applicable to Plaintiff's
claim.

Next, the Court concludes that the Michiganrti-discretionary clae regulation does not
bar the grant of discretionary authority in the 2010 Policy, because that Policy was not issued or
delivered in Michigan. Furthermore, Plaintiffdhaot shown that the Policy Certificate was sent
to her in Michigan, nor is there any evidencatttne 2009 and 2010 lettersn@esent to Plaintiff
in Michigan. As a result, ¢hCourt cannot say that the Mighn regulation was triggered by
those documents either. Finally, the Court concludes that the 2010 Policy properly designated
Hartford with discretionary authority to makenefits determinations, according to delegation
procedures laid out in the 2005 Plan. For thessans, the Court determirtbat it must apply
the deferential “arbitrary and capricious” standafrdeview to the deniadf Plaintiff's benefits.

A. The Governing ERISA Documents

The threshold issue facing the Court is vahid the various Plan documents contained in

the administrative record are ajgpble to Plaintiff's claim. Rlintiff contends that the 1998 SPD

is the governing document; Defendants argue tf&t2010 Policy is controlling. The Court



notes that the 1998 Plan, by its terms, resenesigiint to amend or terminate the Plan at any
time, although it further provides that no amendnoenhodification would Hect benefits of an
established claim. The Court cduntes, based on this languagettany amendmeno the 1998
Plan would be applicable to Plaintiff’'s claimnless such amendment would affect Plaintiff's
substantive entittlement to benefits. The CGofturther determines that Plaintiff has not
demonstrated that any amendment in the 2005 Plan or 2010 Policy would affect her substantive
entitlement to benefits; the prowsis regarding eligibility for disalitly are the same in each of
the three plans, and each of the three plansactng grant of discretionary authority sufficient
to warrant deferential review. FurthermoreaiRliff has not shown that the appointment of
Hartford as a third-party decision-maker affecbed benefits. Therefore, the terms of the most
recent amended Plan document — the 2010 Policy — are controlling.

1. Plan Provisions

The Court first turns to theelevant provisions of the vaus Plan documents. There are
several different documents in the administetiecord relating to the ERISA Plan governing
Plaintiff's claim: the 1998 SPD; the 2005 umlaavelfare benefit plan; the 2006 amended SPD;
the 2010 Insurance Policy; the 2018urance Policy Certificatend the form letters from 2009

and 2010 summarizing changes made by the 2010 Pollte relevant provisions from each of

2 Although the original administtiae record did not contain aif these documents, the Court
ordered supplementation of the record to acqaifell picture of the RIn documents relating to
Plaintiff's claim, and to comply with CIGN Corp. v. Amara, 131 S. Ct. 1866, 1878 (2011).
Under_Amara, summary plan documents do notbéistathe terms of akRISA plan. _But see

Liss v. Fidelity Employer Servs. Co., 516 F.pA% 468, 474 (6th Cir. 2013) (analyzing Amara,
and concluding that an “SPD can be a docun@ninstrument governing the plan without
constituting the terms of that plan”). The original administrative recordained the summary

plan document (SPD) for the 1998 LTD Plare 8PD for the amended 2005 LTD Plan, and the
Policy Certificate for the 2010 Policy; these were the only documents submitted pertaining to
those versions of the Plan. Because the SPDs included in the original administrative record did
not, under_Amara, establish the terms of trenPthe Court ordered Defendants to supplement
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the administrative record with the relevant pmis of the LTD Plan that was in effect when
Plaintiff was granted disability benefits in H99the relevant portionsf the LTD Plan that
became effective in 2005; and the relevantipos of the LTD Reserve Buy-out Policy that
became effective in 2010. Order (Dkt. 29).

Defendants submitted several supplemental Planrdents. However, there were no additional
documents submitted regarding the 1998 Plarste&d, Defendants submitted an affidavit of
Leigh Stepan, the Target Corporation Group Managéenefits. Ex. B. to Def. Memo (DKkt.
32-3). Having searched Tarfgebusiness records and filésr Plan documentation, Stepan
concludes, “Upon information and belief, prior2005, Target relied solely on a Summary Plan
Description (‘SPD’) as the sole governing ERISArmpHocument for its LTD Plan.” Stepan Aff.

13.

The Court notes that the terms of the 1998 Pldd &htemplate the existence of a separate Plan
document._See A.R. 704 (“This bdet is only a simplified explation of the prigipal features

of the Plan; your benefit rightseagoverned solely by the separBlan document.”). However,
the Stepan affidavit indicates that the SPwa only Plan document relied upon by Target at
the time, and the parties agree that the Cowtlghrefer to the SPD for the terms of the Plan
that was in effect in 1998. Def. Memo at ZEkt. 32); Pl. Memo at 2 (Dkt. 33). The Court
has, therefore, referred to the 1998 SPD for thmdeof the Plan in effect when Plaintiff was
initially awarded benefits.

The supplementation also contains an umbreftgployee welfare plan that became effective
February 1, 2005. A.R. 746. The umbrella plimument incorporates by reference the SPDs
related to medical benefit pnagns covered by the Plan. ARR2; A.R. 761. Although Plaintiff
argues that “there is no plamattbecame effective in 2006,” Rllemo at 3 (Dkt. 33), the Court
concludes that the administrativecord clearly establishesatithere existed a 2005 amendment
to the LTD Plan, for which Target produced &RD effective 2006. Th@ourt has referred to
the umbrella Plan document as well as the BIBD that became effective in 2006 for the terms
of the amended Plan.

Finally, the supplementation includes the masice policy, which provides that the Policy
contract includes any certificateacorporated and made a pat the Policy. A.R. 741.
Defendants argue that because the Policy Certificate submitted as part of the original
administrative record was incorporated as pathefPolicy, the certificate’s terms govern. Def.
Memo at 2 (Dkt. 32). Plaintifloes not respond to this argument.

The 2010 Policy Certificate states,H& Policy is incorporated into, and forms a part of, the Plan.
The Plan has designated and named the [Hartfasljrance Company as the claims fiduciary
for benefits provided under the IRy.” A.R. 693. Thereforethe Court has referred to the
provisions in the Policy Certificate as well as in the Policy itself to establish the terms of the
2010 Policy. [Footnote cont'd on next page.]



these documents include graofsdiscretion, delegation of clas administration authority, and
the ability to amend the Plan.

The Court concludes that the 1998 Plam, 2005 Plan, and the 2010 Policy each contain
a clear grant of disctien to interpret the terms of thelan. The 1998 Plan provides, “In
carrying out its Plan responsiltiés, the Company shall hawbe discretionary authority to
interpret the terms of the PlanA.R. 718. The 2005 Plan provides:

In carrying out its Plan resnsibilities, the Company shall have full discretionary

authority to make any and all factudeterminations necessary to determine

eligibility for benefits or the amount of any benefits and full discretionary

authority to construe the terms of tham[(including the tersrof any documents

which are incorporated by reference in the Plan).
A.R. 753. The 2010 Policy provides, “The Plaas granted the Insurance Company full
discretion and authority to determine eligibilityr benefits and to cotrsie and interpret all
terms and provisions of the Policy.” A.R. 693.

Regarding claims administran authority, in the 1998 Plahe claims administrator was
a third party, Principal Mutual Life Insance Company, A.R. 704, although the 1998 Plan
contains no term expressly providing for procedures to delegate authority to another entity.
Under the 1998 Plan, if Principal denies or t@ates benefits, the claimant may appeal the
decision, first to Principal and then to DagtHudson, the Plan administrator. A.R. 717.

Dayton-Hudson would render the firdecision on appeal. A.R. 717.

The 2005 Plan provides, “A Named Fiducidry written instrument may designate a

The Court further notes that a group insurapokcy may serve to edtlish the terms of an
ERISA benefit plan._Hogan v. Life In€0. of N. Am., No. 15902, 2013 WL 1316542, at *5
(Table) (6th Cir. Apr. 3, 2013) (“This circultas treated group insurance policies as benefits
plans . . .."). Therefore, because the Poliani®rporated into the Plan, the Policy provisions,
to the extent they are different from the Plaovisions, constitute amendments to the Plan terms
— regardless of the fact that symtovisions were set forth inseparate document relating to the
insurance policy.




person or persons other than such Named Fadydo carry out any or all of the fiduciary
responsibilities under the Plaof such Named Fiduciary.” A.R. 754. In 2005, Principal
remained the claims administrator. The 2@®licy provides, “ThePlan has granted the
[Hartford] Insurance Company fulliscretion and authority to deteine eligibility for benefits
and to construe and interpret all terand provisions of the policy.” A.R. 683.

Regarding amendment, the 1998 Plan provides:

The Company expects to continue this Htagefinitely, but reserves the right to

amend, discontinue, or terminate the Plan at any time either by action of its Board

of Directors or by one or more affrs of the Company. Any change or

cancellation would not effect [sic] beitsfof an established claim . . . ..
A.R. 704.

The administrative record also containsddrassed form letters from 2009 and 2010. A
letter from Target in 2009 states that begngnApril 1, 2009, Hartford will begin administering
all existing Long-Term Disabilitglaims. A.R. 735. It further ates, “This is a change in the
administration of benefits only. Your Long-TermsAbility Plan benefit provisions that were in
effect when you became disabled are not chengi A 2010 letter from Hartford states that
effective January 1, 2010, the Plan is funded byfblart A.R. 736. It sites, “This change in

funding will not change # plan of benefits gghicable to your claimand The Hartford will

remain as claim administrator.” A.R. 736.

® Plaintiff argues that the umrella welfare benefit plan was amended in 2011 to grant
discretionary authority to Target’s Vice Presidemf to Hartford. Pl. Memo at 3 (Dkt. 33).
However, Plaintiff misreads the Plan terms atesslihe Plan provision to which Plaintiff points
states, “[T]he Vice President, P&Benefits shall have full disctenary authority to: . . . Make
any and all factual determinationscessary to determine eligibylitor benefits or the amount of
any benefits and full discretionaauthority to construe the terms tfe Plan. . . .” A.R. 766.
However, the provision goes on to read, “Any thaaty administrator, iappointed by a Named
Fiduciary, shall have the responsibility for the administration of the Plan to the extent delegated
by the Named Fiduciary.” A.R. 766. This seatiof the 2005 Plan contemplates that a third-
party may be delegated fiduciary authority, @ntherefore does not override the delegation of
authority to Hartford in the 2010 Policy.



2. Parties’ Arguments

In light of the Plan provisions, the Courtrig to the parties’ arguments regarding which
Plan documents are applicaldePlaintiff’'s claim.

Defendants argue that the 2010 Policy govepPhaintiff’'s claim, because the Plan
document in effect when Plaintiff was awardezhefits — the 1998 SPD — does not provide that
Plaintiff's benefits were vested and therefaunalterable. Def. pp. Br. at 1 (Dkt. 38).
Defendants argue that the 1998 and 2006 Plan dexisnexpressly allowed for amendment and
termination of the Plan any time. _Id. Defendants ctend that although the 1998 Plan
provides that “[a]jny change arancellation would not effect [didbenefits of an established
claim,” there is no Plan provisionghexpressly vested Plaintiffsiedits. Id. at 2-3. Defendants

rely on Price v. Bd. of Tees of the Ind. Lab&d?ension Fund (Price Il), 707 F.3d 647 (6th Cir.

2013) for the proposition that “terms of a lamnended plan apply to an existing claim for
benefits that are not vested, such as Plaintiff's claim for benefits here;” Defendants, therefore,
argue that the Court shoudgbply the later, amended Pldacuments. Id. at 3-4.

Plaintiff argues that the provision in ti®98 Plan that “[a]Jny change or cancellation
would not effect benefits ofan established claim” unambiguously bars any subsequent
amendment that affects Plaintiff's establisheairol Pl. Supp. Br. at 2-(Dkt. 40). Plaintiff
argues that this provisiorested her right to “non-discretionagigcision-making.”_ld. at 3. She
further argues that the amendments grantirggrdtionary authority to Hartford affect her
established claim._Id. at 4. She contendstti@tl998 Plan “did not grant Hartford discretion to
interpret the plan. . . . Clearly, the subsequeritcivio discretionary authority to decide claims
would and does ‘effect’ [sic] plaiifits established claim.”_Id. at. Plaintiff argues the terms of

the 1998 Plan should be applied.



3. Whether the Amended Plans are Aplicable to Plintiff's Claim

For the reasons discussed below, the Coomncludes that any amendment to the 1998
Plan may not be applied to Plaintiff's claintlie amendment would affect Plaintiff's substantive
entitlement to benefits. The Court further canlgs, however, that Plaintiff has not shown that
any of the amended Plan terms affect her benefThe Plan terms regarding eligibility for
disability and termination of disability benefase the same in each iteration of the Plan, and the
1998 Plan, like the 2005 Plan and the 2010 Polioptains a grant of discretion sufficient to
warrant deferential review. Furthermoralthough the later Plans contained amendments
providing for delegation procedur@sid designating Hartford asachs administrator, Plaintiff
has not shown that such amendments affectetdresfits. Under Sixth Circuit law, Plaintiff has
the burden of showing that her benefits werste® and not subject to amendment, and she has
not met that burden. The Court will, therefpapply the later, amended Plan terms.

a. Limitations on the Right to Amend the Plan

Whether the amended Plan terms may beiegpd Plaintiff's claim depends on whether,
and to what extent, Plaintiffsenefits were vested under ttgems of the 1998 Plan. The LTD
plan at issue in this case is a welfare bier@én. See Price Il, 707 F.3d at 651 (noting that
disability benefits are welfare benefits). “fuéss an employer contractually cedes its freedom,
it is generally free under ERISA, for any reasoramry time, to adopt, modify, or terminate its

welfare plan.” _Inter-Modal Rail Empl. Assin Atchison, Topeka & Santa Fe Railway Co., 520

U.S. 510, 515 (1997). This broad freedom to maneelfare plans existsecause there is no

vesting requirement for ERISA Ware benefits. _Price Il, 707 F.3d at 651. A vested right is

defined as “a right that so completely and wiédly belongs to a pson that it cannot be

impaired or taken away without the persoosent.” Halback v. Gred/est Life & Annuity
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Ins. Co., 561 F.3d 872, 877 (8th Cir. 2009). Becalisee is no vesting requirement for welfare
benefits, “a welfare benefit may berminated at any time so longthg termination is consistent

with the terms of the planPrice Il, 707 F.3d at 651.

Consistent with this rule, a welfare behg@tan may provide for vesting. However, “an
employer’'s commitment to vest such benefits istadie inferred lightly; the intent to vest must
be found in the plan documents and must bedtat clear and express language.” Sprague V.

Gen. Motors Corp., 133 F.3d 388, 400 (6th Cir. 199&)laintiff has the burden of proving an

intent to vest._See id. “Welfare benefits vesatill, based on the terms of the Plan.” Price I,
707 F.3d at 651 (citation omitted).

With this law in mind, the Court turns tbe relevant Plan prosions. The 1998 Plan
provides, “After a claim is appved, benefits are paid monthlyyour monthly payments will
continue for the maximum beneperiod allowed provided you contie to be totally disabled
according to the Plan.” A.R. 717. The 1998 Rd#so contains the language that both parties
focused on in their supplemental briefs: “Tl&mpany expects to continue this Plan
indefinitely, but reserves the rigto amend, discontinue, or terrate the Plan at any time either
by action of its Board of Directors or by onemore officers of the Company. Any change or
cancellation would not effect [sic] benefitsaf established claim . . ..” A.R. 704.

These provisions contain a resgion-of-rights clause: the Plan reserves the right to
“amend, discontinue, or terminate the Plaramy time.” An unqualifid reservation-of-rights

clause indicates that benefit&ere not vested. €& Haviland v. MetroLife Ins. Co., F.3d__,

2013 WL 4838815, at *4 (6th Cir. Be 12, 2013) (“[T]he languagm the Plan stating that
benefits would continue for life does not vest ttontinuing life insurance benefits because the

Plan also contains an unambiguoeservation of the right to amendterminate the Plan.”).

11



However, in this case, the reservation-ghts clause containsliaitation: “Any change
or cancellation would not effect [sic] benefits of an established claim’ Plaintiff asserts that
pursuant to this language, hembéts are vested. Neither pahas cited a Sixth Circuit case
analyzing whether this languagersubstantially similar languageresults in vested disability
benefits' The Court notes, however, that while thet$iCircuit has not explicitly determined
whether such language results in vested bendfiteas indicated that language barring a plan
modification from affecting established benefiteighs against finding a full reservation of the

right to amend or modify a plan. In Price \d.Bf Tees. of the IndianLaborer’'s Pension Fund

(Price 1), 632 F.3d 288, 296 n.2 (6. 2011), the Sixth Circudistinguished Gibbs, 440 F.3d
571, from_Price on the ground that in Gibbs:

[T]he welfare benefits plans at issuel diot contain explicitanguage reserving

the right to amend or revoke the challenpedefits, while thé’lan at issue here

does. In fact, in Gibbs, the plan contaireeprovision expressly stating that ‘any
modification or termination will not affe¢the employee’s] right to benefits from

a covered disability that occurredftee the termination or modification.’

Under the Sixth Circuit’s analigsin Price I, the limiting langage at issue here does have

* Defendants rely on a 8h Circuit case, Pricél, 707 F.3d at 651. IrPrice Il, the court
considered plan language stating that “no ainent shall be made which results in reduced
benefits for any Participant whesights have already become vested under the provisions of the
Plan on the date the amendment is made.”e Sixth Circuit had concluded in a prior opinion
that Plaintiff's benefits were netested. Id. at 652. Therefotbe issue before the Sixth Circuit

in Price Il was not whether plan language limitiagight to amend a plan results in vested
benefits; instead, the issue was whether tla@ fhnguage quoted above could be invoked to
prevent retroactive amenemt of non-vested disaliy benefits. _Price Il isherefore not directly
on-point to the Cours$ current analysis.

Plaintiff does not cite a Sixth it case, and instead relies @second Circuit case, Gibbs ex

rel. Estate of Gibbs v. CIGNA Corp., 440 F.3d 52d Cir. 2006), in which the court, applying a
presumption in the Second Circuit that welfare benefits vest abspréss language to the
contrary, concluded that the claimant's benefits were vested. Because the presumption of
vesting applied by the Second Circuit is contrary to the presumption against vesting applied by
the Sixth Circuit, the analysis in Gibbs is natedily on-point to whether Plaintiff's benefits are
vested.
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some import: it restricts the ability of the Pladministrator to apply Plan amendments to
existing benefits claims. The Court, therefagects Defendants’ arquent that the language
does not vest Plaintiff's benefits in any waydadoes not limit the administrator’s right to amend
or modify the Plan. To hold that the phrédgglny change or candation would not effect
benefits of an established claim” does not dyair limit the reservatin-of-rights clause would
render the quoted phrase superfluang meaningless. “Contractsosild not be read so as to

render language superfluousJénkins v. U.S.A. Foods, Inc., 912 F. Supp. 969, 975 (E.D. Mich.

1996). The “would not effect benefits” phradees impose some limitation on the reservation-
of-rights clause; the question is, wiathe scope of that limitation?

Defendants also suggest that the phraggdcbe construed to mean that no amendment
would require a claimant to retubenefits already received otel benefits for which payments
have become due. Def. Propodedp. Br. at 3 (Dkt. 41-2).In support ofthis suggested

interpretation, Defendants poittt Hackett v. Xerox Corporan Long-Term Disability Income

Plan, 315 F.3d 771, 774 (7th Cir. 2003), in whilch court interpreted plan provision stating
that the plan could not be amended in a wst would “diminish ay rights accrued for the
benefit of the participants prior to the efiget date of the amendment,” to mean that “no
amendment shall require [the claimijpto return benefits he hageddy received or alter benefits
for which the payments have become duddef. Proposed Rep. at 3 (Dkt. 41-2) (quoting
Hackett). The_Hackett court noted that “[r]ights to [welfare] benefits do not accrue
prospectively. [The claimant] did not, upon initddtermination of eligiitity, accrue a right to
benefits indefinitely; instead his right to thdsenefits accrues as the payments become due.”
Hackett, 315 F.3d at 774. Therefore, reasonedthurt, the plan provision barring amendments

that would diminish any rightaccrued only meant that no amendment could compel a claimant
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to return benefits checks thatchalready been paid or for which the payments had become due.

The Court concludes, however, that Hacketlistinguishable. Unlike the plan language
at issue in_Hackett, the provision at issuethe instant case statélsat “[a]Jny change or
cancellation would not effect befits of an established claim” — it does not state that “[a]ny
change or cancellation would not effeatcrued benefits of an established claim.” In other
words, where the Hackett provision prohibited dipplication of amendménthat would affect
accrued benefits, the provision at issue here pitshifve application ohmendments that would
affect all “benefits of an estabhed claim.” Therefore, intergting the phrase “benefits of an
established claim” to mean “benefits that haveady been paid or beove due” would read into
the phrase a limitation that 1ot present in its plain languageAbsent explicit language
indicating that this limitation on the right to anteis confined to plan amendments that would
affect already-accrued benefitsi¢h as the language at issudHiackett), the Court will not read
this limitation on the reservatioof-rights clause so narrowly.

Therefore, the Court conmles that the only reasonable interpretation of the phrase
“[a]ny change or cancellation would neffect [sic] benefits of an established claim” is that any
change to Plan terms may not be applied toeaipusly-established claim if the application of
the amended terms would affect the past, currentitare benefits of that claim. Any other
interpretation of the phrase would go againstplan language of the &h terms. Therefore,
even if Defendants’ interpretatis of this Plan language aretided to deference due to the

administrator’s grant of discretido interpret te terms of the Plangs Price Il, 707 F.3d at 652,

Defendants’ proposed interpretations of the Rleovision are not reasahle and would not be
upheld.

The Court notes that the Plan provision doefsvest the benefitsf an ongoing claim in

14



the sense of rendering those benefits “forenelterable,” Sprague, 133 F.3d at 400, because the
existing benefits would still be subject to tHegigility limitations and requirements in the Plan

that were in effect when the benefits wesgarded. However, anyngoing award of benefits

would only be subject to subsequent Plan amendments if those Plan amendments did not affect
the benefits. The Court concludes thtis interpretation, which enfoes the plain language of

the provision at issue, best aligns with the psepof the ERISA statut@#o protect contractually

> In their supplemental briefing, Defendants retythe Sixth Circuit's aalysis in_Price Il, 707

F.3d 647. In Price Il, the court construed twovald provisions of aERISA welfare benefits

plan. The first provision read, “Any amendmémntthe Plan may be made retroactively by the
majority action . . . .” _Price Il, 707 F.3d at 651. The second provision read, “No amendment
shall be made which results in reduced benéditsany Participant whose rights have become
vested under the provisions of the Plan on the th@mendment is made.” Id. The Board of
Trustees for the plan interpreted the first provision to mean that “any amendment, including
amendments to disability benefits after theatility occurs, may benade retroactively by
majority action.” _Id. at 652.

The court upheld this interpretation as not arbyt@rcapricious._Id. The court noted that there
was no language in the plan that contradictedrifjht to amend disability benefits. Id. at 651-

652. In particular, the court noted that, as it found in a prior case analyzing the same plan, the
term “vesting” in the plan referred specifically retirement benefits, not disability benefits. Id.

at 652 (citing_Price |, 632 F.3d at 296-298). efidfore, the provien stating that “No
amendment shall be made which results in redbeeefits for any Participant whose rights have
become vested under the provisions of thenRdn the date the amendment is made” only
referred to retirement benefitgd. Because there was no languagéhe plan contradicting the
Board’s interpretation, the Board’s interpretatmf the ambiguous provision was reasonable and
was entitled to deference. Id.

However, Price Il is not dectly analogous to the irsit case. In the instacase, unlike in Price
II, there does exist Plan language contradictirgguhlimited right to amend disability benefits.
Furthermore, the Price Il courtiecision turned on its jor conclusion that digality benefits in
the plan at issue were not vested; in thstant case, the Court has not made any prior
determination regarding whether ot Plaintiff's benetis were vested -ndeed, whether and to
what extent the benefits were vested is a keyutesl issue before the Court. _In Price Il, the
court concluded that the provision at issuesveanbiguous and therefore subject to multiple
reasonable interpretations. In the instant cse Court — construing plan language different
from that at issue in Price H concludes that the plan prowsiat issue unambiguously prohibits
the Plan administrator from applying Plan eamdments to an established claim if the
amendments would affect the benefits of the claim.

For these reasons, Price Il is thguishable and does not controé thutcome of the instant case.
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defined benefits.”_Firestone, 489 U.S. at 113.

The question then becomes whether @aended Plan provisions regarding the
delegation of authority affected Plaintiff's berngfi Plaintiff’'s claim became established in 1998.
Therefore, if any amendments implementedrafi@98 would affect Plaintiff's benefits, those
amendments may not be applied to Plaintiff's claim.

b. Whether the 2005 Plan and 2010 Policy Provisions Regarding Discretion
Affected Plaintiff's Benefits

Plaintiff argues that the “dteh” to a discretiongy standard of reew in the 2005 Plan
and the 2010 Policy affected hernledits and, therefore, couldot be applied to her. While
Plaintiff concedes that the 1988an provides Dayton-Hudson withscretionary authority, “its
discretion is limited ‘to interpret the terms of the Plan.” Pl. Memo at 2. This argument lacks
merit. There was no “switch” to a discretiopastandard of review because the 1998 Plan
contains a grant of discretion suffictdn warrant deferential review.

The 1998 Plan provides that Principal makesdhginal benefits determinations. A.R.
717. If Principal denies or terminates benefite claimant may appeé#ie decision, first to
Principal and then to Dayton-Hudson, the Plamiadstrator. A.R. 717. The final benefits
decision on appeal would be rendered by then Ridministrator. A.R. 717. The 1998 Plan
provides that the Plan adminidtva has the discretionary authority to interpret the terms of the
plan; under Supreme Court precedent, this laggus sufficient to trigger arbitrary and
capricious review of the adminiator’s decision._See Firestod89 U.S. at 115 (“[A] denial of
benefits . . . is to be revi@md under a _de novo standard asd the benefit plan gives the
administrator or fiduciary discretionary authority to determine eligibility for benefits or to
construe the terms of the plan.”Because there existed a grant@cretionary authority in the

1998 Plan, the 2010 Plan, in incing a provision for discretioma review, did not amend the
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1998 Plarf.

c. Whether the 2005 Plan and 2010 Policy Provisions Regarding Delegation of
Authority Affected Plaintiff's Benefits

The Court notes that the 2005 amended Plan added langurageling for an
administrator to delegate fidiacy authority to a third p#y, and the 2010 Plan appointed
Hartford as the claims administrator. However, because Plaintiff has not shown that these
amended Plan terms affected her substantivelemént to benefits, the Court concludes that
these amendments may be applied to Plaintiff’s claim.

In determining whether a plan amendmneifects benefits, courts have drawn a
distinction between proceduraimendments regarding claims administration and amendments

regarding a claimant’s substantive eligibility for, entittement to, benefitsSee, e.g., Smathers

v. Multi-Tool, Inc./Multi-Plastics, Inc. Emloyee Health & Welfag Plan, 298 F.3d 191, 195-197

(3d Cir. 2002). Courts have held that a plan amendment that only alters a procedural or
administrative aspect of a benefit determimatidoes not affect a claimant’'s benefits, and
therefore may be retroactivelpalied. See id. at 195 (concludititat a plan amendment adding
a grant of discretionary authority to the administrator was a procedural amendment that did not

change the plaintiff's benefits); contr@ibbs, 440 F.3d at 576-577 (concluding that an

® Plaintiff relies on Gibbs, 440 F.3d 571, to supportdrgument that the grant of discretion in

the later Plan documents affected her benefits@loibs is distinguishable. In Gibbs, the court
concluded that an amendment adding a grardisaretionary authority feected the plaintiff's
substantive entitlement to berief The court, applying Secondr@iit law, first concluded that

the plaintiff's welfare benefits had vestedtla¢ time the plaintiff became disabled. Id. at 576-
577. The court then exptad that an amendment that chantpedstandard of xéew applicable

to a claims decision substantively affected tlenaant’'s benefits, because “a right that may be
denied by an administrator’s incorrect, but nartbitrary, interpretation of the plan is
substantively diminished as compared with one not subject to erroneous decision.” Id. at 577-
578. However, unlike in Gibbs, the Plan in effect when Plaintiff wasdwsrded benefits did
contain a grant of discretion to construe the terms of the Plan, and therefore the 2005 and 2010
Plan documents did not amend #pplicable standard of review.

17




amendment adding a grant of discretion did affibet plaintiffs substantive entitlement to
benefits, because it affected the standam@wakw applicable to the plaintiff's claim).

Plaintiff has not argued th#te Plan amendments providifay delegation procedures or
appointing Hartford, as opposed to Principal, asté administrator havaffected her benefits;
nor has she pointed to authority demonstrating that amending a plan to allow for a third party to
make claims decision substantivelffects her benefits. Furtheone, the Court notes that the
1998 Plan already provided for a thparty, Principal, to make iml claims decisions; based on
the Plan documents before the Court, it is aaealsle inference that the 1998 Plan, like the later
Plans, contemplated the possibility of deleggtifiduciary tasks to third parties. Because
Plaintiff has not shown that the appointment of Hartford in particular as a third-party
administrator substantively affected her benefits, the Court will apply the amended delegation

provisions in the 2005 and 2010 Plan and Policy documents. See also Corvi v. Eastman Kodak

Co. Long Term Disability Plan, 01-6865, 2001 WL 484008 (S.M.Y. May 8, 2001)

(concluding that the plan adminisives delegation of authority ta third party to make benefits
decisions did not affect the plaintgfentittement to vested benefits).
The Court will apply the terms of the 2010 Policy.
B. The Michigan Anti-Discretionary Clause Regulation
The grant of discretionarpauthority in the 2010 Policy taetermine eligibility for
benefits and to interpret the terms of the Rfasufficient to warranapplying the deferential

“arbitrary and capricious” standard of review. See Yeager v. Reliance Standard Life Ins. Co., 88

F.3d 376, 380 (6th Cir. 1996) (“[A]pipation of the highly deferera arbitrary and capricious
standard of review is appropriate only wher ghlan grants the administrator authority to

determine eligibility for benefits or toonstrue the terms of the plan.”).
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However, Plaintiff argues that the Michiganti-discretionary clause regulation prohibits
the grant of discretionary authority to Hard in the 2010 Policy, because the 2010 Policy
constituted a post-2007 Plan rewisi PIl. Br. on Mot. for J. a-7 (Dkt. 22). Plaintiff also
contends that the Michigan anti-discretionafgiuse regulation was triggered when the letters
were sent to her, because the letters conglitaiteevision to the SPD. Because, Plaintiff argues,
the letters would have been delivered to havlichigan after 2007, any graof discretion in the
letters is barred by the Michigaegulation. Pl. Resp. at 1-2KD 24); PI. Rep. at 1 (Dkt. 27).

Defendants contend that the Michigan regiafais not triggered, because the Policy was
issued to Target in Minnesota, not to PlaintifMichigan. Def. Br. on Mo for J. at 14-15 (Dkt.
21); Def. Resp. at 4 (Dkt. 25); Def. Rep. at 1 (3#6). Defendants alsoqre that the letters are
consistent with Plan terms, and did not makengea to the Plan and Policy. Def. Resp. at 6-7;
Def. Rep. at 3-4.

In light of these arguments, the Court tutaghe applicable law. The Michigan anti-
discretionary clause regulatigmovides, in pertinent part:

(a) A discretionary clause unreasonablguees the risk purported to be assumed
in the general coverage of the pgliwithin the meaning of MCL 500.2236(5).

(b) On and after [July 1, 2007], an insureal§imot issue, advase, or deliver to

any person in this state a policy, aaat, rider, indorsenm, certificate, or

similar contract document that contaiasdiscretionary @use. This does not
apply to a contract document in use befibrat date, but doespply to any such
document revised in any resy on or after that date.

’ Plaintiff also argues that therens evidence the letters were egent to her, and that because
the grant of discretion in the letters constitugechaterial modification to the Plan, Hartford’s
failure to send the letters to Plaintiff breacltleel notice and disclosurequirements of ERISA.

Id. at 8-9. The Court notes ahthese arguments seem to be inconsistent with Plaintiff's
argument, above, that the letténggered the Michigan anti-disgtionary clause regulation. In
response to Plaintiff’'s argument, Defendantguarthat they reasonably relied on mailing the
letters to Plaintiff, and that there is eviderPlaintiff received and responded to correspondence
from Hartford. Def. Resp. at 6 kD 25): Def. Rep. at 3 (Dkt. 26).
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(c) On and after [July 1, 2007], a discretipnalause issued or delivered to any
person in this state in a lpry, contract, rider, indorsemg certificate, or similar
contract document is void and of néfeet. This does not apply to contract
documents in use before that date, but does apply to any such document revised in
any respect on or after that date.

Mich. Admin. Code. R. 500.2202. The Sixth Circuit iabeld this rule, comeding that it was

not preempted by ERISA. Am. Council of Life Insurers v. R658 F.3d 600, 608-609 (6th Cir.

2009).

Plaintiff argues that the Michigan anti-distio@ary clause regulatn was triggered by (i)
the 2010 Policy, and (ii) the 2009 and 2010 form tetteThe Court, however, concludes that
neither the 2010 Insurance Politlie 2010 Policy Certificate, nordHorm letters triggered the
regulation, because there is no evidence that atlyese documents were issued or delivered in
Michigan.

First, as Defendant contends, the Insaea Policy was issued to Target, which is
headquartered in Minnesota. A.R. 738; A.R. 68R. 694. Because the Policy itself was not
issued in Michigan, the Policy document dawt trigger the Mihigan regulation.

However, the administrative record also @xmé an Insurance Policy Certificate, which
is incorporated into and made a part of the Rlad the Insurance PolicyA.R. 679; A.R. 743.
The Certificate appears to bddaessed to the Plan participant&.R. 679 (“The provisions of
The Policy, which are important to You, are sumget in this certificate . . . .”); A.R. 688
(“You or Your means the person to whahis certificate is issued.”).

If the certificate was issued to Plaintiff whiRaintiff was in Michigan, then by the plain
language of the Michigan regulation, the Midmgregulation would b&iggered and the grant
of discretion in the Policy Certificate woulle barred._See Mich. Admin. Code. R. 500.2202(c)

(“On and after [July 1, 2007], agtiretionary clause issued orlidered to any person in this
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state in a policy, contract, ridendorsement, certificate, or similar contract document is void

and of no effect.”) (emphasis added).

Defendants rely on New England Mutfd.ins. Co. v. Gray, 786 F.2d 406, 408-409 (6th

Cir. 1986) for the proposition that where an insurance policy is issued to a policyholder outside
of Michigan, the insurer did nots'sue or deliver” its policy iMichigan. Gray, however, is not
directly on point. In Gray, 786 F.2d at 407-40& 8ixth Circuit analyzed a Michigan Insurance
Code provision requiring that “no [group disabilibsurance] policy may be issued or delivered
in this state unless a copy of the form shale been filed with thcommissioner and approved
by him.” See Mich. Comp. Laws 8§ 500.3606(2). eTgolicy in_Gray was issued in Minnesota,
and a certificate of insurance was sent to beragfes in Michigan._Gray, 786 F.2d at 408. The
court held that the issuance of a certificateatdeneficiary in Michigan did not constitute
issuance or delivery of the insurance polwithin the meaning ofMich. Comp. Laws §
500.3606(2). _Id. at 409. The cowxplained, “There may be N reasons fo applying the
approval requirement of section 500.3606 to groupbdisainsurance policis issued outside of
Michigan when some of the beneficiaries obd@ policies reside in Mhigan. However, the
Michigan legislature and courts have noteexied the approval requirement to out-of-state-
issued policies . . . .”_Id. at 409.

Gray does not change the Caiconclusion that the issuance of a Policy Certificate to a
beneficiary in Michigan would igger the Michigan anti-disctienary clause regulation. The
analysis in Gray was spedfio Mich. Comp. Laws § 500.36@)( and section 500.3606(2) only
referred to insurance policies and had no noentdf certificates. Furthermore, the court
expressly noted that while there may be “vatidsons” for extending a Michigan insurance code

regulation to policies issued outsi Michigan when some benetides of the policy reside in
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Michigan, the “Michigan legislature and codrtisad not extended the approval requirement
contained in section 500.3606(2)dot-of-state policies.

However, unlike section 500.3606(2), the Michigan anti-discretionary clause regulation is
expressly triggered by certificates issued incivigan: it bars any disetionary clause in a
“policy, contract, rider, indorsemg certificate, or similar cordct document.” By expressly
covering both policiesral certificates, the anti-discretionaclause regulation contemplates a
situation where a policy is issued outside the diatea certificate is sent to a beneficiary within
Michigan. Therefore, the express language isfridgulation, along with #hSixth Circuit’'s note
n Gray that there may be valid reasons éatending insurance reguions to out-of-state
policies when some policy beneficies reside in Michigan, suppsthe Court’s conclusion that
the issuance of the Policy Certificate to Plaintiff in Michigan would have triggered the
regulation.

There is, however, no evidence in the adstiative record that the Policy Certificate
was actually sent to Plaintiffin fact, Plaintiff herself maintains that there is no evidence the
Policy Certificate was ever sent to her. Pl. Ras@-4. Furthermore, even if the Certificate was
sent to her, it is unclear whether it would haeersent to her in Michigan, because it is unclear
from the record when Plaintiff moved to Michiga The administrative record indicates that on
December 31, 2009, Plaintiff informed Hartford that she would be moving to Michigan, A.R. 68-
69; Plaintiff also reported that 2009, she had to sell her hommeMinnesota and “find a new
home” in Michigan. A.R. 391. Therefore, B#eams apparent that Pl&ffimoved to Michigan
sometime in 2009, 2010, or 2011 — most lik@@10, according to Pldiff’'s statement to
Hartford on December 31, 2009 — but neither pdwdg pointed to clear evidence of when

Plaintiff became a Michigan resident. Absentdence that the Policy Certificate was sent to
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Plaintiff in Michigan, the Court cannot say ththe Policy Certificate triggered the Michigan
anti-discretionary clause regutat. The grant of digetion in the 2010 Policy Certificate, which

was incorporated into the Policy, remains vali8ee_Foorman v. Liberty Life Assur. Co. of

Boston, No. 12-927, 2013 WL 1874738, at **2-3 (WNlich. May 3, 2013) (oncluding in part
that the Michigan ban on disti@ary clauses did not apply #topolicy that was issued to an
employer located in Pennsylvaniwhere there was no indicat the employer issued any
certificates of insurance in Michigan).

Next, Plaintiff argues that the 2009 and 2010 letters constituted revised SPDs and
therefore triggered the Michigamti-discretionary clause regtion. The Court notes, however,
that Plaintiffs arguments regarding the letters are inconsistent: she maintains that the letters
were never sent to hebut then contends that the letdriggered the Midgan regulation —
which would only be possible if tHetters were issued to her in Michigan. Regardless, the Court
concludes that, as Plaintiff maintains, there isemmence in the administrative record that the
letters were sent to PlaintiffAlthough Defendant argues thatéasonably relied on mailing the
letters to Plaintiff, there is no evidence the lettieese mailed — or everddressed — to Plaintiff.
There is also no evidence that Plaintiff wouldséndeen residing in Michigan at the time she
would have received ¢éhletters. Because there is no evide the letters were delivered in
Michigan, Plaintiff has not méter burden of showing that thetters triggered the Michigan
anti-discretionarglause regulation.

Furthermore, the letters, even if they weeat to Plaintiff, would not have triggered the
Michigan regulation, because the letters wer a “policy, contract, rider, indorsement,
certificate, or similar contract document.” &ii Admin. Code. R. 500.2202. Plaintiff seems to

argue that the letters constituted revised SPBIs.Rep. at 1. Under ERISA, a summary plan
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description must contain certamformation, including the namesi@ addresses of the issuer, the
agent for service of legal process, and the adhtnator, as well as the plan’s requirements
regarding eligibility for participation. 29 UG. § 1022(a). The letters contain none of this
information, and the Court concludes that the letters cannot be d&fedunder ERISA. Nor
has Plaintiff argued, or demonsgdt that the letters could benstrued as a kind of contract
document other than an SPD, wieat that be a plan desdign, annual report, bargaining
agreement, trust agreement, contract, or “ottrument under which the plan is established or
is operated.” 29 U.S.C. § 1024(b)(4). Because Plaintiff has not shown that the letters constituted
SPDs or other contract documents, and because there is no evidence the letters were sent to
Plaintiff in Michigan, the letterdo not trigger the Michign anti-discretionarglause regulation.

For these reasons, the Michigan regulatimes not bar the grant of discretion in the
Policy and Plan documertts.

C. Delegation of Authority to Hartford

® The Court notes that Plaintiff's arguments seemaise a claim that Hartford failed to meet the
notice and disclosure requirements of ERISA. Plaintiff argues that the 2010 Policy was never
sent to her and does not applyher; she further argues that there is no evidence the letters were
sent to her. Pl. Resp. at 3-4. Howevenimiff does not cite anyuthority to support her
assertion that Hartford could not rely on a graintliscretion in documents did not provide to
Plaintiff. Indeed, the ERISA statute provides $pecified statutory penalties for the failure to
notify plan participants of material modificatiots the plan, but theggenalties do not include

the invalidation of a plan document that svaot disclosed. _See 29 U.S.C. § 1132(c)(1)
(providing that a court may order penalties top$100 a day for failing to disclose material
information to participants). Furthermore, tBexth Circuit has indicated that the failure to
provide required information to plan participamkses not, in and of itself, warrant a benefits
award. _See Lewandowski v. Occidental CrleainCorp., 986 F.2d 1006, 1009 (6th Cir. 1993)
(“Nothing in 8§ 1132 suggests thatplan beneficiary should rage a benefit award based on a
plan administrator’s failure to disclose required information.Mherefore, even if Hartford
failed to send Plaintiff the 2010 Policy and the fdatters in violatiorof its ERISA notice and
disclosure requirements, such violation would entitle Plaintiff to the remedy she seeks: an
award of benefits.
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Plaintiff argues that Hartfordias not properly delegated discretionary authority, and that
because it was an unauthorized decision-makemnpde review applies to its decision. Pl. Br. on
Mot. for J. at 10. Defendants respond that 20&0 Policy expressly designates Hartford as a
claim fiduciary with discretionary authority, abgécause Hartford was properly authorized as a
decision-maker with discretionary authoritynder the Plan, deferentiaeview applies to
Hartford’s decision. Def. Resp. at 4-5.

“It is well established that an ERISA fidacy may delegate its fiduciary responsibilities

to either another named fiduciary or a third ypaftthe plan establishes procedures for such

delegation.” Lee v. MBNA Long Term Disabilit§ Benefit Plan, 136 F. App’x 734, 742 (6th
Cir. 2005) (citing 8 1105(c)(1))If there is a proper delegation of authority by a named fiduciary
with discretionary authority, then discretionary mwviapplies to the designated fiduciary as well

as to the named fiduciaryd.I(citing Madden v. ITT Long Ten Disability Plan, 914 F.2d 1279,

1283 (9th Cir. 1990)). A delegation of authonsyproper if the plannstrument provides for
delegation procedures, and if such proceduare followed. Lee, 136 F. App’x at 742.

In the instant case, the 2005 Plan providdsNamed Fiduciary by written instrument
may designate a person or persotiger than such Named Fiducidoycarry out any or all of the
fiduciary responsibilities under the Plan otsWNamed Fiduciary.” A.R. 754. The 2010 Policy
provides, “The Plan has gradtéhe [Hartford] Insurance Corapy full discretion and authority
to determine eligibility for benefits and to come and interpret all terms and provisions of the
policy.” A.R. 693. Therefore, the Plan contained procedures for delegation — by written
instrument — and the Policy, which was a writtestrument, clearly delegated Hartford with
discretionary authority. UnderdhSixth Circuit's analysis in ée, such delegation of authority

was proper, and entitles the deaisimaker to deferential review.
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For all of the above reasorthe Court applies the deferential “arbitrary and capricious”

standard of review.
V. ANALYSIS
A. Plaintiff's Employment and Medical Background

1. Plaintiff's Employment

Plaintiff attended the University of Minngsg graduating in 1985 wita B.S. in Business
Administration. A.R. 157. Aftegraduating, Plaintiff worked as an internal financial and audit
coordinator, managing and penfang audits at Bache Brokeragems and at Dayton-Hudson.
A.R. 488. Plaintiff subsequently worked aspolicy/culture coordinator and debit balance
specialist at Dayton-Hudson. A.B88. At the time Plaintiff's didality began, she worked as a
Supervisor-Accounts Payable. A.R. 485. Tjblsincluded responsibilitfor vendor payments,
implementation of the payables system,cw@loent management, and coordinating and
communicating with others. A.R. 485. Pigif has not worked since 1997. A.R. 158.

2. Initial Claim for Long-Term Disability (LTD) Benefits

Plaintiff first applied for LTD benefits in997. A.R. 656. Platiif attached to her
disability application a statemefiom her attending physician, Dkarla Grenz. A.R. 657. Dr.
Grenz reported a diagnosis of fibromyalgiad chronic fatigue syndrome, with subjective
symptoms of pain, fatigue, sleeljsorder, and difficulty concersting. A.R. 657. Dr. Grenz
indicated that Plaintiff was unabto perform any duties related to her current job, and that there
were no modifications to her jabhat would enable Bintiff to work. A.R. 657. On April 7,
1998, Plaintiff was approved for LTBenefits. A.R. 591-592.

3. Hartford’s Review — 2009

On December 29, 2009, Hartford contacteairRiff, requiring supplemental information
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about Plaintiff's disabity. A.R. 29. Hartford instructedPlaintiff to complete a claimant
guestionnaire, a retirement questionnaired am attending physician statement (APS) of
functionality. A.R. 29.

Dr. Grenz submitted an APS on Plainsffbehalf. A.R. 386-387. Dr. Grenz saw
Plaintiff on May 28, 2009, and indicated that Rtdf was on several medications. A.R. 386.
The APS reiterates the diagnoses of fiboromyadgid chronic fatigue syndrome, with symptoms
of fatigue, chronic pain, and sledfsturbance, as well as multiple tender points. A.R. 386. The
APS indicates that Plaintiff can occasionallg lip to 10 pounds, can occasionally bend at the
waist, must avoid kneeling or crouching, carcasionally reach, and must alternate sitting,
standing, and walking, depending on her symptomsR. 387. The APS states that these
restrictions are permanent. A.R. 387.

Plaintiff also submitted a claimant questiaie, along with an@pended typed statement
summarizing her abilities. A.R. 389-392. ellguestionnaire indicatethat Plaintiff has
increased back and neck pain and severe plarg@iiti;n A.R. 389. Plainti stated that she sees
a movie once per week and eats aute or twice per week. A.R. 389. She also stated that she
is proficient in “very basic computer operationsA.R. 389. In her typed statement, Plaintiff
indicates that she experiences constant fatigoe,that although she knows what to do to keep
her symptoms “at a tolerable leveshe is not always #to do so. A.R. 390. She states that
she cannot sit in front of a computer for morantt80 minutes due to pain in her back and neck,
and she avoids strenuous activities. A.R. 3%he states that she must rest frequently on
shopping trips and during exercise cleaning chores. A.RR90. She can handle activities
during important events or vacations due to adreaaghint she “pay|[s] for it after the fact.” A.R.

390. Plaintiff reports that she deals with vas stressors that take toll on her health,
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including caring for a teenage grandson with ADHBndling paperwork andgal dealings as a
result of being granted power of attorney hmr parents, and selly her home and moving to
Michigan. A.R. 390-392.

4. Medical Reports

a. Dr. Grenz — treating physician until 2009

In 1999, Dr. Grenz diagnosed Plaintiff with filonyalgia and chronic fatigue disorder. In
2001, Dr. Grenz reiterated the diagnoses of fibrdgigaand sleep disorder, and stated that she
would not anticipate full recove. A.R. 469. In 2003, Dr. Grenz reported that Plaintiff's
condition is chronic and there was expectation of full recover A.R. 498. In 2006, Dr. Grenz
again indicated that the conditi was ongoing and significant changas not anticipated. A.R.
538. In 2011, Dr. Grenz submitted a letter statirzg fihe had not seen Plaintiff since December
2009, but that Plaintiff “has struggled with chronic pain, easy fatigability, sleep disturbance and
mental fogginess. Her symptorase aggravated by stressfulusitions and she would not be
able to manage working a job and maintainingsistent hours and performing physical duties.”
A.R. 161.

b. Dr. Jennings — treatingphysician, 2009 — present

In February 2011, Dr. Nadine Sennings reported that Ri#iff has pain in the lower
back, has intermittent paresthesias in the right featareful with her routine activities, has been
using medications and patches with some benefitived updated x-raysdicating moderate to
severe degenerative change#th spondylolisthesis, and reégeed an MRI indicating disc
protrusion. A.R. 206. Dr. Jennings’s physicaa@nation indicated pain and tenderness over
lower lumbar area, with full motestrength. A.R. 206. Dr. Jennings noted that Plaintiff would

proceed with epidural sted injections. A.R. 206.
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In May 2011, Dr. Jennings reported that Riffils unable to sit for extended periods of
time without frequent rest breakand she is unable to beigfally employed. A.R. 353. In
September 2011, Dr. Jennings stated that Planetiffains disabled and urla to work due to
her chronic severe pain and limitations in hérmgl, standing, and walking tolerance. A.R. 120.

c. Diagnostic tests, 2010-2011

In December 2010, a diagnostic test indidate fractures or compression deformities,
but severe narrowing and degenerative chamgediscs with no spondylitis. A.R. 121. In
September 2011, an MRI revealed marked degéime disc disease in the C5 disc and
degenerative disc disease in the C6,disth some disc protrusion. A.R. 113-114.

d. Reporting of pain and fatigue

In February 2011, Plaintiff reported thatojanged sitting and bending aggravates her
pain, but that she performs her own housdw A.R. 205, 208. She further reported
fair/adequate pain relief using lbuprofenwor A.R. 205, 208. After receiving epidural
injections, Plaintiff reported lower pain levedsd increased strengthA.R. 226. Dr. Marie
Delewski reported in 2010 that after the injectiodPkintiff had no local pa to palpation in the
lumbar spine, good strength, and full range ofiomo A.R. 226. Dr. Delewski further reported
that the injections improved Pidiff's foot pain, and that Platiff was able to walk through
Disney World on a vacation. A.R. 337.

In January 2011, Dr. Jennifer Prohow, Plaintiff's family doctor, reported that Plaintiff in
general has a normal activity aedergy level, with no fatigue or malaise, with appropriate mood
and affect, and normal attentiand concentration. A.R. 276-277.

5. Hartford’s Review — 2011

In 2011, Hartford conducted a review of Rtéi's file for updatedfunctionality. A.R.
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60, 66-67. As part of this remv, Plaintiff submitted updates regarding her restrictions and
limitations. A.R. 182-191. Plainfiteported that she has learneolw to manage her illnesses
and do what she can to function, but tisae has experienced degenerative changes and
increased joint pain as she has aged. A.R. Bdintiff stated that sess causes flare-ups, and
that she must move around and take Ibuprofemdaoage discomfortA.R. 187. She reported
that trouble sleeping leado increased pain, as well as “f@nd mental fatigue. A.R. 188. She
states that she struggles with taxes. ALB3. In a normal day, Plaintiff does low-intensity
exercise, does some housework and cleanings dome shopping or runs errands, prepares
dinner, and rests throughout the day. A.R. 187-18% states that she needs to avoid looking at
a computer, and must move arowgwtry hour if she is sitting. R. 188. Plaintiff can go up to

a month functioning “relatively well” dsng as she has no stress. A.R. 189.

Hartford requested an independent maldiexamination of Plaintiff, which was
conducted on May 16, 2011, by Dr. Cyildterchin. A.R. 174. DrLerchin reviewed Plaintiff's
past medical history, including diagstic tests, and concluded thgintiff's reports of spinal
pain were supported by the degetigeachanges leading to stenosighe spine. A.R. 177. Dr.
Lerchin’s physical examination éflaintiff indicated that Plairffiwas alert and oriented, with a
full range of motion and full strength. A.R. 176-177.

Dr. Lerchin also reported ond?htiff's functional limitations. Dr. Lerchin reported that
Plaintiff could sit for 7 hours per 8-hour day, wahone-minute break to stand and stretch each
half hour; Plaintiff could stanéor 30 minutes at a time for tatal of 2 hours per 8-hour day;
Plaintiff can lift and carry 20 pounds occasionafaintiff can reach ocsionally; and Plaintiff
can perform constant fingeringfindling motions. A.R. 178.

The independent medical examination mépwas submitted to Plaintiff's treating
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physicians. Dr. Jennings respondiediicating that she disagreedth the independent medical
evaluation, and that she considereaiIff totally disébled. A.R. 167.

6. Hartford’s Employability Analysis

In July 2011, Hartford conducted an employability analysis, based on a functional
capacity of sedentary work withnlimited sitting, two hours tal of standing and walking,
lifting/carrying 20 pounds occasionally, and constiamgering/handling. A.R. 131. The wage
requirement for the employability analysis wh®8% of the monthly benefits payment, i.e,
$3,724. A.R. 2, 591. Hartford determined that there was an occupation meeting the wage
requirement and job skills transferability regumrent for Plaintiff: Supervisor — Accounting
Clerks, with a wage of $3,908.67 per monthA.R. 132. A Supervisor — Accounting Clerks
“supervises and coordinates activities of wvawsskengaged in calculating, posting, verifying, and
typing duties to obtain and record financial datause in maintainingccounting and statistical
records.” A.R. 135.

7. Hartford’s Termination of Plaintiff's Benefits

On August 8, 2011, Hartford terminated Rtdf's benefits. A.R. 8-14. Hartford
concluded that Plaintiff no longesatisfied the definition of “tal disability” under the Plan.
A.R. 8. The denial letter restved Plaintiff's medical recosd including reports from Dr.
Delewsky, Dr. Prohow, and Dr. Lerchin, as wall Dr. Jennings’s disagreement with Dr.
Lerchin’s independent medical @uation. A.R. 10-13. The denildtter noted that Dr. Grenz

had not treated Plaintiff sincR009. A.R. 12. The denial tter discussed Dr. Lerchin’s

® The original employability alysis conducted by Hartford 2011 produced three occupations
that met the wage and transfalidprequirements for Plaintiff: Supervisor — Accounting Clerks;
Personnel Scheduler; and Procurement Clerk. A32. In responding t®laintiff's appeal,
Hartford revised this determation and concluded that onlye position of Supervisor —
Accounting Clerks met the wage and transfditgliequirements for Plaintiff. A.R. 2.
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conclusion that Plaintiff has spinpdin, but that she is capablesiting for 7 hours in an 8-hour
day. Hartford concluded that based on the mediatmation in Plaintiff's file, including Dr.
Lerchin’s physical capacity analis, Plaintiff was capable gferforming full-time sedentary
work. A.R. 13.

Plaintiff appealed the termination ofrheTD benefits. A.R. 106-112. On March 14,
2012, Hartford informed Plaintiff #t it had completed its appeadview and determined that
Plaintiff was not disabled, becauBéaintiff had the functionalityo perform the occupation of
Supervisor — Accounting Clerks, which meets thgeveequirements. A.R. 1-2. As part of the
appeals process, Hartford sought an indepengleygician review of the documentation in the
file from Dr. Denise Davis. A.R. 2.

Dr. Davis’s file review summarizes the meali reports of Plaintiff's physicians. A.R.
81-88. Dr. Davis concluded thas of August 8, 2011, Plaintiff wacapable of sedentary work,
with limitations of a sit/stand option, standimglking limited to two hars, lifting and carrying
occasionally, no restrictions on fingering anddhanotions, occasional bending/stooping, and no
unprotected heights or hazardous machinery. A&. Dr. Davis stated that she called Dr.
Jennings on March 12, 2012, and that Dr. Jenniegsrted that Plaintiff could do sedentary
work with a sit/stand option, although Dr. Jenningss unsure if Plaintiff could do full-time
work. A.R. 89..

On March 14, 2012, Hartford informed Plafhthat it had completd its appeal review
and determined that Plaintiff was not disabled;aose Plaintiff had the figtionality to perform
the occupation of Supervisor — Accounting &emwhich meets the wage requirements.

B. Reasonable Explanation in Light of Plan Provisions

The Sixth Circuit has described the arbitrang capricious standard as follows:
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The arbitrary and capricious standard‘tise least demanding form of judicial
review of administrative action. Véh it is possible to offer a reasoned
explanation, based on the evidence, f@adicular outcome, that outcome is not
arbitrary or capricious.”__Shields v. Reader’s Digest Ass'n, Inc., 331 F.3d 536,
541 (6th Cir. 200J™ (quotation marks and citation omitted). The arbitrary and
capricious standard requires courts teie® the plan provisins and the record
evidence and determine if the adminigirs decision was “rational.”_Id.

[km Although the evidence may be suffitido support a finding of disability, if
there is a reasonable explanation forddeninistrator’s decision denying benefits

in light of the plan’s provisions, thethe decision is neither arbitrary nor
capricious._Williams v. Int'| Paper Ca227 F.3d 706, 712 (6th Cir. 20Em) . Yet
the deferential standard of review does matan courts should “rubber stamp][ |”

a plan administrator’s decision — a courtanteview the quantity and quality of
the medical evidence on each side. Evans v. UnumProvident Corp., 434 F.3d
866, 876 (6th Cir. 200k . A decision reviewed according to the arbitrary and
capricious standard must be uphelditifresults from “a deliberate principled
reasoning process” and is supported by “tarisal evidence.” Baker v. United
[I\:/Iine Workers of Am. Health & Ret. Funds, 929 F.2d 1140, 1144 (6th Cir.1991)
km

Schwalm v. Guardian Life Ins. Co. 8., 626 F.3d 299, 308 (6th Cir. 20km)

Becausedeferentialarbitraryand capricious review appliés this case, the Court must
uphold the denial of benefits deasiif there is a reasonable eaphtion for the decision in light
of the Plan’s provisions. Defendants argue thattford’s decision was reasonably based on the
independent medical examination by Dr. Lerchial éhe independent file review by Dr. Dauvis,
as well as Plaintiff's self-repted activities. Def. Mot. atL7. The Court concludes that
Defendants are correct, and that a reasonableameqobn for Hartford’s denial of Plaintiff's
benefits exists — namely, that the evidence in the record indicates that Plaintiff had the functional
capacity to perform sedentary work with various limitations.

A denial of benefits is upheld under arbiyrand capricious reviewl there is a rational

basis for the decision. See Morris v. Am. EIRower Long-Term Disability Plan, 399 F. App’x

978, 984 (6th Cir. 2010) (“Surely ig reasonable to require a pladministrator who determines

that a participant meets the definition of ‘disableéhen reverses courssd declares that same
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participant ‘not disablédo have a_reason for the change;do otherwise would be the very

definition of ‘arbitrary and capricious.”). In leér words, Hartford must have “had a rational
basis for concluding that [claimant] was nosabled at the time of the new decision.” Id.
(emphasis in original). The rational mstould be premised on “any number of factors
[including] evidence of improvement . . . egitte better defining thparticipant's medical
condition, or . . . newly-acquired skills that wouyddrmit the previously disabled participant to
perform an occupation he had theen qualified for at the tin@ his disability.” 1d.

The Court first turns to théPlan provisions regarding s#bility. The disability
requirements are the same in the 1998 SP® 2005 Plan, and the 2010 Policy. To meet the
requirements for total disability within the fir24 months of disality, the participant’s
condition must prevent the participant froperforming any occupation for which she is
gualified, or may reasonably become qualified Hyaation, training or experience. A.R. 710;
A.R. 725; A.R. 686. After 24 months, the partamp is considered dibked if he condition
prevents her from performing any occupatiom ¥e¢hich she is qualified, or may reasonably
become qualified by education, training or experiethet would provide an income equal to or
greater than 128% of the mait disability benefit. A.R. 710; A.R. 725; A.R. 686.

Benefits may be terminated if the papent does not meet the definition for total
disability, does not receive regularedical care, or fails or redas to provide required medical
proof that the disability has continued ueimtpted. A.R. 715; A.R. 728; A.R. 682.
Furthermore, a participant must file a claim for Social Security disability benefits. A.R. 717;
A.R. 729; A.R. 684.

Under the Plan provisions assue here, Plaintiff hathe burden of demonstrating

continuing disability. _See Rose v. Hartfdfth. Serv. Group, Inc., 268 F. App’x 444, 452 (6th
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Cir. 2008) (“[Plaintiff] carries the burden ofgsenting evidence showinigat she was disabled
from performing any occupation for which siwas reasonably qualified by education, training,

or experience.”); see also Wages v. San@i#¢ieill & Partners, LP, 37 F. App’x 108, 112-113

(6th Cir. 2002) (“The policy also requires a ofaint to provide Contineal ‘written proof of
loss,” which leaves no room for doubt that fiaintiff bore the burdenf proving that she was
‘unable to perform the substantial and material duties’ of her job.”). In this case, the Plan
requires Plaintiff to continue to provide proof loks; therefore, the burden is on Plaintiff to
demonstrate that she is incapabfeperforming “any work or occupation for which [she is] or
may become, reasonably well qualified to perfdsy education, trainingyr experience which
will provide an income equal to or greater than 128% of the LTD benefit.”

Finally, evidence of a diagnosis is not enotmldemonstrate disaliji, without evidence
of functional limitations. See_Wages, 37 F. App’x at 113 {ing that a denial of benefits
decision was not arbitrary and cagious where the claimant’s physias indicated that claimant
was diagnosed with fibromyalgia, but the neadievidence indicated that the claimant was
functionally capable of performing work); Be, 268 F. App’x at 453 (holding that it was
reasonable for the insurer to require objectivelewe of the claimant’'s functional capacity,
where the claimant was diagnosed withrdimyalgia and chronic fatigue syndrome).

In light of this law, the Court concludesatiHartford had a rational basis for terminating
Plaintiff's benefits. Itis true that the medical recordtasishes that Platiff had underlying
conditions of fibromyalgia andhronic fatigue syndrome, mansteng in symptoms of spinal
pain that were supported by MRIs indicating degatie disc disease. However, Plaintiff had
the burden of demonstrating, rjast an underlying andition, but that theandition resulted in

objectively supported functional litations that prevented her froperforming work within the
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scope of the Plan. Hartford’s conclusion that Plaintiff was capable of doing sedentary work with
certain limitations was rational and supported by medical opinions antifPkaself-reported
activities.

First, Dr. Lerchin, who performed a physieatamination of Plaintiff, concluded that
Plaintiff could perform sedeaty work that involved sitig for 7 hours out of an 8-hour
workday, with limitations on stretching, lifgp and reaching, but with no limitations on
fingering/handling movements. Second, a mediegdort from Dr. Delesski indicates that
Plaintiff's pain was substantially reduced Igking ibuprofen and using epidural steroid
injections. Third, a medical report from Dr.oRow, Plaintiff's family doctor, states that
Plaintiff’'s mood and concentration were normaithwno fatigue or malaiseFourth, Plaintiff's
statements also indicate thaeshk able, with some difficultyp manage her conditions, and her
self-reported activies include driving, shopping, walkingnd executing tasks related to her
Power of Attorney designation. Plaintiff emphasiest she must be careful and take her time
in performing routine tasks, but the Court concluthes Plaintiff's ability to perform these tasks,
along with the medical opinions regarding hempkevel and functionacapacity, provide a
rational basis for Hartford’s conclusion thiiaintiff was no longeunder total disability.

C. Plaintiff's Arguments

Plaintiff presents several arguments to support the proposition thétrda termination
of her benefits was arbitrary and capriciouthe Court addresses each of these arguments in
turn.

1. No evidence of improvement

Plaintiff argues that Hartford terminateder benefits without any evidence of

improvement, and that her condits of fibromyalgia and chnic fatigue disorder did not
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improve. PIl. Mot. at 11-12. Defendants arguat tthere is no requireent that a claimant’'s
condition improve before a benefits teraiion will be upheld. Def. Resp. at 8.

The Sixth Circuit has explaidethat a decision terminating benefits is not necessarily
arbitrary and capricious solely becatisere was no evidence of improvement:

Surely it is reasonable tcequire a plan adinistrator who determines that a
participant meets the definition of “disall|é then reverses course and declares
that same participant “not disabled” to have areason for the change; to do
otherwise would be the very definition trbitrary and capricious.” It does not
follow, however, either logically or &dm our decision in Kramer, that the
explanation must be that the plan administrator has acquired new evidence
demonstrating that the participantmedical condition has improved. While
Morris contends that the legal issue figt whether there is ‘new evidence,” but
whether the evidence—new or old—edistes that Morris's medical condition
had improved,” the ultimate question whether the plan administrator had a
rational basis for concluding that Morris svaot disabled at the time of the new
decision. Under the any-occupation standatréssue in this case, any number of
factors could be germane to suchdatermination—including evidence of
improvement, certainly, but also imding evidence better defining the
participant's medical condition, or eveny@n the plan's definition of “disabled,”
newly-acquired skills thatvould permit the previouslylisabled participant to
perform an occupation he had not been gedlifor at the time of his disability.

Morris, 399 F. App’x at 984.

Therefore, the critical issuis not whether there was evidence of an improvement in
Plaintiff's condition, but whether there wasidasnce that provided a rational basis for the
termination of benefits. As explained abovee tBourt concludes that Hartford did have a
rational basis, based on evidence of Plaintftiisctional capacities iB011, for the termination.

2. Treating physicians

Plaintiff argues that the medical opiniookher treating physicies, Dr. Grenz and Dr.
Jennings, that Plaintiff was totally and permatty disabled proviel strong evidence of
Plaintiff's disability. Pl. Ma. at 14. Plaintiff also argsethat Dr. Davis’s alleged phone

conversation with Dr. Jennings, which Dr. Jennings reportedlyaséd that Plaintiff could do
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sedentary work, was unsupportadd contradicted by Dr. Jennirgsmedical reports. _ Id.
Defendant argues that an ERISA plan admmatst is not bound by the medical opinions of
treating physicians. Def. Mot. at 18.

The Supreme Court has helathhere is no treating physician rule in ERISA. Black &

Decker Disability Plan v. Nord, 538 8. 822, 834 (2003). The Court explained:

Plan administrators, of course, may ndbitarily refuse to credit a claimant's
reliable evidence, including the opamis of a treating physician. But, we hold,
courts have no warrant to require administrators automatically to accord special
weight to the opinions od claimant's physician; nonay courts impose on plan
administrators a discrete llen of explanation when they credit reliable evidence
that conflicts with a treating physician's evaluation.

Id. Furthermore, the Sixth Circuit has held that:

Generally, when a plan administrattwooses to rely upon the medical opinion of
one doctor over that of ar@r in determining whether a claimant is entitled to
ERISA benefits, the plan administratodscision cannot be said to have been
arbitrary and capricious because iobwd be possible to offer a reasoned
explanation, based upon teeidence, for the plan adnistrator's decision.

McDonald v. Western-Southern Lifes. Co., 347 F.3d 161, 169 (6th Cir. 2003).

The Court concludes that this is not a aiiton where a plan administrator arbitrarily
refused to credit the medical opinion of a tieg physician. Instead, H#ord, noting that Dr.
Grenz had not treated Plaifitsince 2009, credited the medioapinions of the independent

medical examiner and the independent mediibal reviewer. Unde Black & Decker and

McDonald, this is not arbitrary and capriciouscluse Hartford had the discretion to rely on the
opinion of one doctor over that of another.

Defendants also cite Dr. Jennings’s repotddphone statement that Plaintiff could do
sedentary work in support of the termination benefits. However, the Court agrees with
Plaintiff that this alleged statement is suspus and contradicts prior written reports submitted

by Dr. Jennings. In Rabuck v. Hartford Liéad Acc. Ins. Co., 522 F. Supp. 2d 844, 879-880
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(W.D. Mich. 2007), the court considered a #am situation, where an independent medical
examiner reported that a treatingypitian had told the examiner that the claimant’s disabilities
were primarily psychological. The court noted thathe same treating physician stated, in a
written report, that the claimant required multipleysical restrictions. The court stated that the
“recitation . . . must be deemed manipulative anceiditie. Furthermore, ¢hconflict of interest
[the independent medical examiner] was operatimder when he wrote down the . . . version of
what [the treating physician] repedly stated during theelephone conversation . . . is a factor to
take into account in determining whether Had’'s decision denying plaintiff's appeal was
arbitrary and capricious.”_Id. at 879.

In the instant case, Dr. Jennings reportediy Br. Davis that Plantiff could perform at
least part-time sedentary work. Howevar, 2011, Dr. Jennings specifically responded to
Hartford’s independent medical review; Dr. Jenniatgged she disagre®dth the conclusion in
the independent medical review, and considereshtff to be totally disabled. Because the
reported phone conversation is in direct catittion to the various written reports by Dr.
Jennings, the Court does not credit the repopgbdne conversation. However, the Court
concludes that any conflict afterest stemming from Dr. Davgsteporting of this conversation
— although it is a factor in detaining whether the denial of &htiff's claim was arbitrary and
capricious — does not compel anctusion that Hartford actedrbitrarily and capriciously.
Although the Court disregardsishalleged phone call, Hartiw had sufficient additional
evidence of Plaintiff's functional capacity forovide a rational basis for the termination of
benefits, as is discussed abo&pecifically, even if the Court disregards Dr. Davis’s reports on

credibility grounds, the reports d@r. Lerchin, Dr. Delewsky, théndications that Plaintiff's
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symptoms improved with treatment, and Pldiistiself-reported activities provide a rational
basis for the denial of benefits.

3. Social Security opinion

Plaintiff received a Social Security decisidatermining that she was disabled, and that
she was entitled to Sociak&urity benefits beginning April998. A.R. 570. “Disability” is
defined under the Social Securitggulations as “the inabilityo do any substantial gainful
activity by reason of any medicallyeterminable physical or mental impairment which can be
expected to result in death, or which has lastedanrbe expected to last for a continuous period
of not less than 12 months.” A.R. 528. The Social Security Administrative Law Judge (ALJ)
concluded that Plaintiff lackethe residual functionacapacity for full-time employment under
competitive employment conditions. A.R. 538 2002, the Social Security Administration
determined that Plaintiff's disaity was continuing. A.R. 105.

Plaintiff signed a reimbursement agreemeatisg that her disability benefit under the
Plan would be reduced by the Social Security i benefit award. A.R. 486. Plaintiff's
Social Security payments were subsequentiyudied from the Plan benefit payments. A.R.
478.

In Hartford’s denial letter terminating Paiff’'s benefits, the ente discussion of the
Social Security decision is as follows:

It is possible to qualify for SSD, but no longer continue to qualify for private

long-term disability (LTD)benefits from The Hartfok The standards governing

these public and private benefits are différan critical ways. In determining

entittement to SSD, the Social SetprAdministration (SSA) measures your

condition against a unique set of fedemiteria. By contrast, continued

qualification for benefits under your pate LTD policy depends in part on the

consistent interpretation of the specifios in that policy. Therefore, while The

Hartford considers the SSA'’s disabililetermination as one piece of relevant

evidence, the SSA’s determination is onhclusive. The following will help to
explain why The Hartford reached a dr#fat conclusion than the SSA regarding
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disability benefits.
AR. 13.

Plaintiff argues that Hartford’s mere ntiem of the Social Security decision awarding
benefits to Plaintiff is not enough to fulfill Hartidis burden of reconciling its decision with the
Social Security decision. PMot. at 15-16. Defendants resm that Hartford is not bound by
the Social Security decision, and that Hartfauafficiently explained the difference in the
definitions of disability between the Social Security Administration and the Plan. Def. Mot.
at19-20; Def. Resp. at 11.

“[T]here is no technical requirement to explic distinguish a favorable Social Security

determination in every case.” DelLisle v. Sufe Assur. Co. of Canada, 558 F.3d 440, 446 (6th

Cir. 2009). However, a plan administrator'&ilure to addressthe Social Security
Administration’s finding “is yet aother factor that can renderetldenial of further long-term

disability benefits arbitraryand capricious.” _Glenn v. Meifie, 461 F.3d 660, 669 (6th Cir.

2006). In particular, “if the plamdministrator (1) encouragesethpplicant to apply for Social

Security disability payments; (2) financially refits from the applicant’s receipt of Social
Security; and then (3) fails to explain whyisttaking a position different from the SSA on the
guestion of disability, the reswing court should weigh this in favor of a finding that the

decision was arbitrary or capricious.” BennettKkemper Nat. Serv., Inc., 514 F.3d 547, 554

(6th Cir. 2008) However, even when “the insurer requires the insured to apply for social
security disability benefits,” th8ocial Security decision is not gissitive, but is “one factor for
the court to consider in determining whetheriasurer’'s contrary decision was arbitrary and

capricious.” _Noland v. Prudential Ins. Co.Ah., 187 F. App’x 447, 454 (6th Cir. 2006).
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The Court concludes that Hed did not sufficiently diBnguish the Social Security
decision, but that this is noheugh to overturn Hartford’s decisi@s arbitrary and capricious.
The only discussion of the Social Security decisiothe denial letter is what appears to be a
form statement that the Social Security detisis not conclusive anthe Social Security’s
definition of disability is different from the deition of disability in the Plan. However, the
denial letter did not explain hothis difference reconciled the Social Security decision with
Hartford’s termination of benefits. Furthermotke Plan required Plaintiff to apply for Social
Security benefits, and the Social Security besetere then deducted from her ERISA benefits.
Therefore, this factor weighs toward a fingithat Hartford’s decision was arbitrary and
capricious.

However, although the factor weighs towardinding that the termination was arbitrary
and capricious, this factor is not dispositiv@verall, this factor isnot enough to disturb the
Court’s prior conclusion that Hartford had aiwoaal basis for the deal of benefits. In
particular, the Social Security Administratidast analyzed Plaintiff's claim in 2002, and
Hartford discussed much more recent evidende®m 2010 and 2011 — indicating that Plaintiff
had the functional capacity perform some sedentary workhe Sixth Circuit has held,

[A] failure to take into account a Soci@kcurity disablity award is to be weighed

in favor of a finding that the decision warbitrary and capricious, not that such a

decision is arbitrary and capricious per se. . . . In this case, however, the

dissonance between the plan’s encouragegnof [claimant’s] Social Security

claim and its subsequent dehbf benefits is mutedyecause more than twelve

years had passed between the time [claimaas determined tbe disabled by

the Social Security Administrationnd the time [his ERISA benefits were

terminated)].

Morris, 399 F. App’x at 986 (emphasis in originall.herefore, the favorable Social Security

determination is not enough, in and of itself, to conclude that Hartford’s termination of Plaintiff's

benefits was arbitrary and capricious.
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4. Employability analysis

Plaintiff argues that Hartford’s employability analysis was faulty, for several reasons. Pl.
Mot. at 18-19. Plaintiff contends that analyggmored Plaintiff's synptoms of pain, sleep
disturbance, and fatigue, and that the wage calculation is flawed because it does not take into
account inflation._ld. at 18Plaintiff contends thahe national average safdor a supervisor of
accounting clerks is $3,453.25 momnthivhich falls below Plaintiff's wage requirement.  Id.
(citing the Career Builder website). Plaintiffalargues that she does not have the qualifications
for a Supervisor — Accounting Clerks, whichclide a bachelor's degge in accounting or
finance, knowledge of accounting procedures] proficiency in accounting software packages
and database applications. Id. at 19 (citimgehow.com website sleribing accounting clerk
supervisor positions). Plaintiff contends she alses not have the mental focus for a Supervisor
— Accounting Clerk position._Id. at 19-20.

Defendants respond that the employabilagalysis is valid. Def. Resp. at 12.
Defendants argue that the Pgliprovides a wage calculatiodmased on the claimant’s pre-
disability earnings and that based on the cteens of the Policy, Hartford’'s wage calculation
was correct. _ld. Defendants argue that theddbenent of Labor establishes that the monthly
earnings of an accounts clenkpgrvisor is $3,98.67. Id. at 13. FinallyDefendants argue that
the position of Supervisor—Accounting Clerk haseadlent transferability to Plaintiff's prior
work. 1d.

The Court addresses each of Plaintiff’'s argusiém turn. First, the argument that the
employability analysis ignores Pidiff's symptoms of pain and mental fatigue lacks merit; the
employability analysis used a functional capacity determined by Dr. Lerchin on the basis of

Plaintiff's medical record and an examinatiorPddintiff, including Plaitiff’'s discussions of her
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“difficulty focusing” and “fatigue.” A.R. 175A.R. 131. Second, d3efendant contends, the
Plan provides for a wage calculation based @nlfnefits earned from a claimant’s average
monthly pay during the 12 months preceding disgbilA.R. 712; A.R. 687. Therefore, the Plan
does not contemplate takingtonaccount the effects of iafion, so Plaintiff's argument
regarding inflation lacks merit as well. Thifdefendant’s reliance onéloccupational wages as
stated by the Department of Labsmot arbitrary and capricious.

Finally, the administrative record indiea that Plaintiff wuld be qualified for a
Supervisor — Accounting Clerks position. Bi#f has a bachelor's degree in business
administration, and she has worked as a debit balance specialist and an accounts payable
supervisor at Target. Therefore, Plaintiffigument that she has agperience with accounting
systems seems to be contradicted by the recAdtitionally, it is ration&that Plaintiff could
become “reasonably well qualified” to perfortmose accounting tasks thslie is not already
proficient in, given her extensive background.rtkermore, Hartford could reasonably conclude
that Plaintiff had sufficient mental focus for@pgrvisor of accounting cles position, especially
because Plaintiff's family doctor, Dr. Prohowdicated that Plaintifhad normal attention,
concentration, and energy leveAlthough Plaintiff has been out of the work force for many
years, overall the Coudoncludes that Hartford’s determtitan that she was or could become
reasonably well qualified for a position of sugseor of accounts clerks was not arbitrary and
capricious.

5. Conflict of Interest

Plaintiff argues that Hartford was operating unaie inherent conflict of interest, as both
payor of benefits and the partytdamining benefits elidgility. PI. Br. on Mot.for J. at 13-14.

Defendants contend that the structural conflicintérest under which Hartford was operating is
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just one factor to take into account in applyargitrary and capricious veew. Def. Resp. at 2-
3. Defendants contend that the evidence showsdndis review was fair and thorough and not
financially motivatel. 1d. at 3.

Because Hartford both determines eligibifity benefits under an ERISA plan and also
pays those benefits, an inherent conflict déiast exists. _See I8galm, 626 F.3d at 311. A
court is to consider a confliaif interest as one factor amg several in evaluating a plan

administrator’'s decision to deny benefitdetro Life Ins. Co.v. Glenn, 554 U.S. 105, 117

(2008). However, “this conflict of interestoes not displace the karary and capricious
standard of review; rather, is a factor that we considewhen determining whether the

administrator’s decision to deny béitewas arbitrary and capricious.Hunter v. Life Ins. of N.

Am., 437 F. App’x 372, 376 (6th Cir. 2011. A counbsid look to see “if there is evidence that

the conflict in any way influenced the plan adisirator’s decision.”_ld(citing Carr v. Reliance

Standard Life Ins. Co., 363 F.3d 604, 606 n.2 (6th Cir. 2004).

Although it is true that this is a case inieth “the potential for self-interested decision

making is evident,” Calvert v. Firstar Finandeg., 409 F.3d 286, 292 (6th Cir. 2004) (citations

omitted), the Sixth Circuit has counseled that a “conflict of interest does not displace the
arbitrary and capricious standaadf review; rather, it is aattor that we consider when
determining whether the administrator’'s cidgon to deny benefits was arbitrary and
capricious.” _Hunter, 437 F. App’x at 376.

The Court has carefully revied the record, andacludes that Plaintiff has not pointed
to any evidence that a conflict miterest affected the benefidgcision. As the Court discussed
above, Dr. Davis’s reporting obr. Jennings statement thataRitiff was not disabled is

disregarded, but the lack of credibility in .DDavis’'s statement is not sufficient to warrant
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overturning the denial of benefigs arbitrary and capricious. Nieas Plaintiff shown evidence
that Hartford’s reliance on the opinions ofd@pendent medical examiners over the treating
physicians is driven by a conflict ofterest to the pointhere it is arbitrary and capricious. See,
e.g., McDonald, 347 F.3d at 169 (holding that igenerally not arbitrary and capricious for a
plan administrator to rely onehmedical opinion of one doctower another, E@use “it would
be possible to offer a reasoneglexation, based upon the eviderfoe,the plan administrator’s
decision.”). Furthermore, Héord, in crediting the opinion oDr. Lerchin, who examined
Plaintiff in 2011, noted that onef Plaintiff's treating physicias, Dr. Grenz, had not seen
Plaintiff in several years. A.R. 12.

Overall, Plaintiff has not pointed to evidenoethe record regarding conflict of interest
that would support overturning Hartfordgcision as arbitrary and capricious.

V. CONCLUSION

For the above reasons, the Court concludes krartford’'s termination of Plaintiff's
benefits was not arbitrary and camus. Under the arbitrary ar@hpricious standard, there is
sufficient record evidence to provide a rational basis for Hartford’s termination of the benefits.
Because there is a reasonable explanation éoddmial of benefits, the Court is bound to uphold
Hartford’s decision. Therefore, the Court geabefendants’ motion for judgment (Dkt. 21) and

denies Plaintiff's motion for judgment (Dkt. 22).

19 Defendants also filed a motion for leave to fileeply brief to Plaintiff's supplemental brief
(Dkt. 41), seeking to distinguishsmlaw relied upon by PlaintiffPlaintiff filed a response (Dkt.
42), arguing that the relevant authorities haleady been raised. Because this Opinion
discusses, and distinguishes, the cases onhwbefendants rely in #ir proposed brief, the
Court grants the motion to allow a full analysis of the relevant authorities.
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SO ORDERED.

Dated: September 25, 2013 s/Mark A. Goldsmith
Flint, Michigan MARKA. GOLDSMITH
UnitedState<District Judge

CERTIFICATE OF SERVICE

The undersigned certifies that the foregailogument was served upon counsel of record
and any unrepresented parties via the Court's &@kem to their respective email or First Class
U.S. mail addresses disclosed on the ¢¢otif Electronic Filing on September 25, 2013.

gDeborah J. Goltz
DEBORAH J. GOLTZ
Gase Manager
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