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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

ABDALLAH ZAYOUR and
Z&A PROPERTY & CONSTRUCTION,
LLC,

Plaintiffs, Civil Action No.
12-11926
VS.
HON. MARK A. GOLDSMITH
LIBERTY MUTUAL FIRE
INSURANCE CO.,

Defendant.
/

OPINION AND ORDER DENYING IN PART AND GRANTING IN PART
DEFENDANT'S MOTION FOR SUMMARY JUDGMENT (DKT. 48)

l. INTRODUCTION

In this insurance coverage action, brougimder the Court’'s diversity jurisdiction,
Plaintiffs Abdallah Zayour and Z&A Propgrt& Construction, LLC (“Z&A”) assert that
Defendant Liberty Mutual Fire Insurance Cany breached a fire insurance policy by denying
Zayour’s claim under the policy. Compl. (DKt:1). Defendant filed a motion for summary
judgment (Dkt. 48), seeking (Bn order that it mperly rescinded the insurance policy and
denied Zayour’'s claim due to Zayour's material misrepresentatonthe insurance policy
application and the proof of loss forms, or, ir thlternative, (ii) arorder that any damages
available to Zayour under the insurance polioy lEmited to five percent of the covered loss
amount. The Court conductedal argument on April 17, 2014.

For the reasons that follow, the Court conctutleat there is a geme issue of material

fact as to whether Zayour made a misrepreg®n on the insurance policy application;
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furthermore, there is a genuine issue oftanal fact as to whether Zayour made a
misrepresentation on the proof of loss forms wfta intent to defraud Defendant. Therefore,
Defendant is not entitled to summary judgment @nissues of whether iroperly rescinded the
policy or properly denied coverage to ZayouHowever, the Court further concludes that
Defendant is entitled to an order that atgmages available to Zayour under the policy are
limited by his five percent interest in the subject property, and are thus limited to five percent of
the covered loss. Accordingly,&tCourt will deny in part and grant in part Defendant’s motion
for summary judgment.
I. BACKGROUND

Z&A was formed on January 14, 2005 by Zayoue, $lole member at that time. Articles
of Organization Certificate (K. 48-2); Zayour Dep. at 1(Dkt. 48-3). On March 21, 2008,
Z&A purchased the residential rentabperty that is the subject thfe instant insurance dispute,
6311 Forrer Street, Detroit, Michigan. Deed (Di&-4). Z&A owned the real property as well
as the personal property inside the residencayour Examination under Oath at 13, 40 (Dkt.
48-10).

In 2008, Ali Chouman (not a party to thistiao) became a member of Z&A. Zayour
Dep. at 11. Beginning December 14, 2008 jo@man owned ninetyMe percent of the
membership interest in Z&A; Zayour ownedvdi percent of the membership interest.
Membership Agreement (Dkt. 48-8). Choumeamd Zayour still own miety-five percent and

five percent of Z&A, respectively. Zayour Dep. at 8.

YIn his February 27, 2013 affidavit, Zayour cladrthat he was, and continues to be, the only
owner of Z&A. Zayour Aff. § 2 (Dkt. 50-2). Zayour further stated that he “signed a
Membership Agreement with Ali Chouman to oslgrve as a security interest in the LLC until
[he] repaid Ali Chouman.”_Id. {1 19. Zayoulatdd that the Membership Agreement “was to
serve only as a temporary security interest for a loan repayment to Ali Chouman.” Id. T 20.
However, as discussed infra n&@ethe Court concludethat the portions of the affidavit that
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On August 7, 2008, Zayour applied for a Dwelling Fire Policy from Deferfdant.
Insurance Application (Dkt. 48-5). In theobk for “Named Insured,” Zayour listed his own
name._ld. Above the signature block, thexra notice in boldiace font stating:

IMPORTANT — READ BEFORE SIGNING
Signing this form does not bind the applicant to complete the
insurance, but it is agreed that ths form shall be the basis of the
contract should a policy be issued. If any of the questions appearing
above, or on the reserve side hereof shall have been answered falsely

or fraudulently, this entire insurance is null and void and all claims
there under shall be forfeited.

Defendant’s agent, Michael Meyer, soldydar the insurace policy. Meyer Dep. at 7
(Dkt. 48-6). Zayour first contacted Meyer owbe phone, and Meyer subsequently met with
Zayour to complete the applicati. 1d. at 15. Meyetyped up the appli¢@n prior to meeting
with Zayour, and at the meeting Meyer checkedaoBwers as he was talking to Zayour. Id. at
15-17. Zayour then signed thpplication. _Id. at 17.

Meyer testified that Zayour stated he owrbe subject propertynd that Zayour never
stated he had a corporation. Id. at 9-10. Adogrtb Meyer, because he can only write personal
insurance policies, he would notveabeen able to prepare a pglior the subject property if he
had known it was owned by an LLC. Id. at 1%eyer testified thait is his “operating
procedure” to ask who owns a property, and that he would have asked Zayour that question. Id.
at 18-19.

Zayour testified that he told Meyer oveetphone that he, Zayour, had some houses and

contradict Zayour’s examination and deposittestimony — that he and Chouman held five
percent and ninety-five paent interests, respectively must be disregarded.

> Defendant asserts, and Pldfistido not dispute, that the policy at issue in this case was a
renewal of a policy originally issued to Zayaamd effective from August 7, 2008 to August 7,
2009. See Def. Statement of Material Facts at 3 n.1.
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needed to be insured. Zayour Dep. at 14. Zayestified that subsequently, when Meyer met
with Zayour to complete the insurance apgtion, Zayour asked Meyer why the policy was
under his name “because the property is under coynpame.” _Id. at 16-17. Zayour stated that
he told Meyer the application needed toumeler Z&A’s name, but Meer told him it did not
matter whose name was on the application. 1@89&20. Zayour reviewed the application, aware
that he was listed as the named insured, and signed the application. Id. at 20. Zayour testified
that, when he signed the application, he kneat the LLC owned the subject property, and that
he did not. _Id. at 23. Further, in his affidavigyour stated that he told Meyer three times that
the property was owned by an LLC; Zayour alscited that he was not aware that Meyer was
not permitted to sell commercial lines of inswwan Zayour Aff. 1 10, 11. Defendant issued
Zayour a fire insurance policy effective Augds2009 to August 7, 2010. Policy (Dkt. 48-7).

On July 12, 2010, the Forrer Street propertyaosd fire damage. Proof of Loss Form
(Dkt. 48-14). On the initial proof of lossrfo, dated August 2, 2010, Zayour listed himself as
the owner of the subject propednd noted that no other partiesdran interest ithe property.
Id. Zayour subsequently submitted an amendedfgf loss form, dated on or about August 31,
2010, in which he continued to list himself as thanexry but also noted that Z&A had an interest
in the property. Amended Proof of Loss Form (Dkt. 48-15).

Zayour filed a claim with Defendant undée fire insuranceolicy on August 2, 2010
(Dkt. 48-14). An appraisal award wastened in February 2@l setting amounts for
replacement cost value and actual cash valAepraisal Award (Dkt. 51-2). The appraisal
award states that it “is subject to all policypyisions [and] policy conditions . .. .” Id.

On May 13, 2011, Defendant notified Zayour ttia insurance policy was rescinded on

the ground that there was a material misre@néation in the application for insurance:



“Abdallah Zayour does not solely own the dwellingded for the above-referenced policies.
They are owned by Z&A Constrtion, LLC. As such, the dweligs insured under the above-
referenced policies do not meet the eligipilrequirements for a Dwelling Fire insurance
policy.” Rescission Letter (Dkt. 48-12). Thatsaday, Defendant also tifeed Zayour that his
claim was denied. 5/13/11 Dial Letter (Dkt. 48-13).

Elaine Martino, a representatio¢ Defendant, testified thahe policy was rescinded and
Zayour's policy fee refunded because “the prapsnvere owned by an LLC, and properties that
are owned by an LLC do not meet our eligibiligquirements for a dwelling fire policy. Had we
known the properties were owned by an LLC,weuld not have written the policies on these
particular contracts, for indigiual policyholders.” Martino Depat 25 (Dkt. 48-11). Martino
further testified that the undenting rules are different fopersonal policies as opposed to
commercial policies. Id. at 9-10 (Dkt. 51-3).

[l LEGAL STANDARD

Summary judgment should beagted only if there is no gems issue of material fact,
and the moving party is entitled jodgment as a matter of lawked. R. Civ. P. 56(a). As the
Sixth Circuit has explained:

Summary judgment is appropriate the pleadings, the discovery and
disclosure materials on file, and amyfidavits show that there is no
genuine issue as to any material faod that the movant is entitled to
judgment as a matter of law.” . The burden is generally on the moving
party to show that no gemé issue of material fact exists, but that burden
may be discharged by “showing-that gointing out to the district court-
that there is an absence of eide to support the nonmoving party’s
case.” In reviewing a summary jugg@nt motion, credibility judgments
and weighing of the evidence are ptited. Rather, the evidence should
be viewed in the light most favorabto the non-moving party. Thus, the
facts and any inferences that can drawn from those facts must be

viewed in the light most favorable to the non-moving party.

Biegas v. Quickway Carriers, 573 F.3d 365, 373-@&th Cir. 2009) (citations and formatting




omitted).
IV.  ANALYSIS

Defendant raises three arguments in supmdrits motion: (i) Defendant properly
rescinded the policy because Zayour madenaterial misrepresentation on the insurance
application by listing himself as “Named Insdtg (i) Defendant properly denied the claim
because Zayour made a material misrepresentan the proof of loss forms by listing himself
as the owner of the subject property; and (nijthe alternative, Zayour's damages under the
policy are limited to five percent of any covered loss. The Court addresses each argument in
turn.

A. There is a Genuine Issue of Fact Whethefayour Made a Misrepresentation on the
Insurance Application by Listing Himself as the “Named Insured.”

Defendant argues that Zayour made a natanisrepresenteon on the insurance
application by listing himself as the named insurdef. Br. at 9 (Dkt. 48). Defendant argues
that both Meyer and Zayour understood that “Natmsdired” meant the owner of the property,
and Zayour is not the owner. Id. at 9-10. féelant further contends that it relied on the
representation that thgubject property was owned by Zayour, and that the misrepresentation
was material because Defendant would not heseed the policy if it had known the property
was owned by an LLC. Id. at 9. f@edant argues that, therefore, it was entitled to rescind the
policy. 1d. at 11, 14; DeReply at 1 (Dkt. 51).

Plaintiffs respond that Defendiais not entitled to sumany judgment because it cannot
show that there was a misrepresentation, thatntiisrepresentation was intentional, that the
misrepresentation was material, or that it reledthe misrepresentatior?l. Resp. at 6 (Dkt.
50). Plaintiffs argue that Zayour made no tent or oral representation that he owned the

subject property, and that the &pation never asks for that infoation. 1d. at 6-7. Plaintiffs



assert that the parties’ subjeetiunderstanding of wh#tte term “Named Insured” means is not
dispositive, and that Zayour has insurable interest in theutgect property. _Id. at 7-8.
Plaintiffs contend that it is likely “Named Insured” means tHegal title holder, and that the
ambiguity in this phrase should be counstt against the insurer. Id. at 8.

In light of the parties’ arguments, the Court turns to governing® lahe Michigan

Supreme Court has held that “insurance polieies subject to the same contract construction

principles that apply to anylwr species of contract.” Rowy Continental Ins. Co., 703 N.wW.2d

23, 26 (Mich. 2005). _See also Auto-Owners.I€0. v. Churchman, 489 N.W.2d 431, 433

(Mich. 1992) (“An insurance policy is much the saaseany other contract. It is an agreement
between the parties in which a court will deterenwhat the agreement was and effectuate the
intent of the parties.” (citations omitted))he Michigan Court of Appeals has explained:

The rules of contract interpretatiop@y to the interpretation of insurance
contracts. The language of insuracoatracts should be read as a whole
and must be construed to givdfeet to every word, clause, and
phrase. When the policy language is clear, a court must enforce the
specific language of the contracHowever, if an ambiguity exists, it
should be construed against the insurer. An insurance contract is
ambiguous if its provisions are subject to more than one meaning. An
insurance contract is not ambiguousrehg because a term is not defined

in the contract. Any terms not defined in the contract should be given
their plain and ordinary meaning, whicnay be determined by consulting
dictionaries.

McGrath v. Allstate Ins. 6., 802 N.W.2d 619, 621-622 (Michpf. 2010) (citations omitted).

Furthermore, in Michigan, “[i]t is the well-settled law . . . that where an insured makes a
material misrepresentation in the application f@unance . . . the insurer is entitled to rescind

the policy and declare it void ab initio.Lake States Ins. Ce. Wilson, 586 N.W.2d 113, 115

% In this diversity action, it isundisputed that Midgan law governs. e e.g., Yarnell v.
Transam. Life Ins. Co., 447 F. App’x 664, 663h(&ir. 2011) (“When federal courts have
jurisdiction over state law claindue to the diversity of the parties, the substantive law of the
forum state governs.” (citing Erie R.R0. v. Tompkins, 304 U.S. 64 (1938)).
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(Mich. Ct. App. 1998) (citation omitth. “[A] fact or represetation in an application is
‘material’ where communication of it would hated the effect of ‘substantially increasing the
chances of loss insured againstasoto bring about a rejection thfe risk or the charging of an

increased premium.”™_Oade v. Jackson N#e Ins. Co. of Mid., 632 N.W.2d 126, 131 (Mich.

2001) (citation omitted). Although Plaintiffsassert that Defendant must show any
misrepresentation was intentional, Pl. Resp. 8iéhigan law is to the contrary: “Rescission is
justified without regard to the t@ntional nature of the misrepresation, as long as it is relied
upon by the insurer.” _Lake States, 586 N.W.2d at 115. “Reliance may exist when the
misrepresentation relates to the insurer’s guidelioedetermining eligibility for coverage.” 1d.
(citation omitted).

Therefore, for Defendant to demonstrate tihas entitled to summary judgment and a
declaration that rescission waoper due to a material misrepresgiun, it must show (i) that
Plaintiff made a misrepresentation on the insceaapplication, (ii) that the misrepresentation
was material, and (iii) that Defdant relied on thenisrepresentation. Fdhe reasons that
follow, the Court concludes that there isganuine issue of fact whether there was a
misrepresentation on tlwsurance application.

Here, there is a genuine issue of fact Whetthe “Named Insured” block required the
insurance applicant to list the owner of the grtyp.  The ordinary semsof the term “Named
Insured” is that it identifies the party who islie paid the insurance proceeds. See Black’s Law
Dictionary (9th ed. 2009) (defining “named imed” as “[a] person designated in an insurance
policy as the one covered by the policy”). eSdso 3 Couch, Insurance § 40:1 (3d ed. 2014)
(defining “insured” as “the person or entityathwill receive a certaisum upon the happening of

specified contingency or event”); id. 8 40:3 (ngtthat the “insured may be named within the



policy or may be identified by deggtion”). Thus “Named Insu® does not necessarily equate
with the party whawns the property.

Further, the law recognizes that personsmtities without an ownership interest may
purchase insurance because insurance law reqaimyy that an insured have an “insurable

interest.” _See Crossman v. Am. Ins. CoNefwark, NJ, 164 N.W428, 429 (Mich. 1917) (“An

insurable interest does not, of necessity, depguh ownership of the property . . . . If the
holder of an interest in propgriwill suffer direct pecuniary loss, by its destruction, he may
indemnify himself therefrom by a contract ioSurance.”). Because a non-owner may insure
property, it follows that the “Bimed Insured” on the applicatidoes not necessarigonstitute a
representation as tohe owns the property.

Defendant argues that bothahd Zayour understood the &Ned Insured” section to
mean the owner of the property. Howevé#ne evidence cited by Defendant does not
unambiguously reflect any such derstanding. It is tru¢hat Zayour acknowledged in his
deposition and affidavit that, veh Meyer presented him withetlapplication, Zayour questioned
why the policy was in his name. Zayour Deplatl8; Zayour Aff. §§ 13-14. But that does not
necessarily mean that Zayour acknowledgedttieterm “Named Insured” meant the owner of
the property. It is arguablthat Zayour's comment only reftted his preference that his
company be the named insured, but that afteyavi@ssured him that it was irrelevant whose
name was inserted as the insured, he haahbjection to listing himself as the insured, in
accordance with the manner in which Meyed peepared the insurance application.

Based on the plain languagetbé insurance application, there is at least a genuine issue
of fact whether the insured party may be apather than the propgrtowner; accordingly,

there is a genuine issoéfact whether Zayour made a misregentation by listing himself as the



“Named Insured® Summary judgment may not beated to Defendant on this basis.

B. Although Defendant Has Shown That Zayar Made a Misrepresentation in the
Proof of Loss and Amended Proof of Loss Fms by Listing Himself as the Owner of
the Subject Property, There is a Genuine Issue of Fact Whether Such
Misrepresentation was Made with the Intent to Defraud.

Defendant argues that Zayour breached fthaud-or-concealment provision of the
insurance policy contract by stating that hened the subject propertyn the proof of loss
forms. Def. Br. at 17-19. PIaiffs argue in response thatytar did not breach the fraud-or-
concealment provision because in the common sees@ing of the term “owner,” Zayour is the
owner of the subject property, as he listed am phoof of loss. Pl. Resp. at 12. Defendant
replies that Z&A owned the st property, not Zayour, and teére Plaintiffs’ argument is
without merit. Def. Reply at 5.

The fraud-or-concealment clause of theuirance policy states: “We do not provide
coverage if you have intentionally concealed asrepresented any material fact or circumstance

relating to this insurance.” Poli at 17 of 22. The elementsathan insurer must satisfy to

prevail under this provision ariset out in Mina. General Star Indemnity Comparsh5 N.W.2d

1, 5 (Mich. Ct. App. Sept. 10, 1996) (rev'd inrpan other grounds by68 N.W.2d 80 (Mich.

1997)

To void a policy because the insdrdas wilfully misrepresented a
material fact, an insurer must show that (1) the misrepresentation was
material, (2) that it was false, (3) thée insured knew that it was false at
the time it was made or that was made recklessly, without any

* Defendant’s reliance on Montgomery v. Fidelity & Guaranty Life Insurance Company, 713
N.W.2d 801, 804-805 (Mich. Ct. ApR005), is misplaced. In Montgomery, the court held that
the insured had misrepresented his smokingithay denying he was a smoker in his life
insurance application. But Maramery is distinguishable, because the applicant’'s smoking
habit was an express misrepresentation of fBgt.contrast, Zayour plaudy argues that he did

not make a factual assertion at all; he sinligied his name as the “Named Insured.”

® Because there is a genuine issue of matiialwhether any misrepresentation was made, the
Court need not reach the tedality or reliance elements of the analysis.

10



knowledge of its truth, and (4) thahe insured made the material
misrepresentation with the intentitmt the insurer would act upon it.

Id. (citations omitted).
Furthermore, the insured must show thatitiseired acted with an intent to defraud:

The insurer's defense ofdfse swearing” is an allegation that the insured
submitted fraudulent proof of los$:raud or false swearing implies
something more than mistake of famt honest misstatements on the part
of the insured. It may consist of knmgly and intentionally stating upon
oath what is not true, or statingfact to be true although the declarant
does not know if it is true and has no grounds to believe that it is true. In
order to prevail, the insurer mugtove not only that the swearing was
false, but also that it was done knoaly, wilfully, and with intent to
defraud. Fraud cannot be establishemmfithe mere fact that the loss was
less than was claimed in the preliminary proofs furnished to the insurer.

Id. (emphasis added). Case law makes cleatr e evidence must show that the insured

“actually intended” to defraud the insurer, WestFarm Bureau Mut. Ins. Co. of Mich., 259

N.W.2d 556, 557 (Mich. 1977) — which is ordinardyquestion of fact fothe jury to decide.

Id. See also Welch's Steak & Ribs, Inc. North Pointe Ie. Co., No. 310697, 2014 WL

2154977, at **4-5 (Mich. Ct. App. May 22, 2014{eversing grant of motion for judgment
notwithstanding the verdict to insured whererthwas evidence from which jury could infer

insured’s intent to defraud); Haley v.rAaBur. Ins. Co.No. 302158, 2013 WL 4525924, at

**2-3 (Mich. Ct. App. Aug. 27, 2013) (affirming denial of summary disposition where
contradictory statements by insured created isguact whether false statements were made
with intent to defraud).

On this summary judgment rech Defendant has not satisfiall of the requirements for
a false swearing defense. While Zayour did epsesent his ownership interest, there is a
factual question whether he didwih the intent to defraud.

The Court does agree with Defendant that Zayoisrepresented himself as the owner of
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the property on the proof of loss forms, becahsestated several times under oath that Z&A
owned the property, and that he did not. ®eg, Zayour Dep. at 23Q: And when you signed
the application, you knew that the LLC and gourself individually owned the Forrer Street
property, correct? A: Yes.”); see also Exaation Under Oath at 13, 40. Unquestionably, Z&A
did own the property. & Property Deed (Dkt. 48-4) (indicgg that the subject property was
conveyed to Z&A).

Therefore, Zayour’s representations on bothpteof of loss and aended proof of loss
forms that he was the owner of the property asnpl inconsistent with the record evidence.
Further, any claim now by Zayour — after a surmyrjadgment motion has been filed — that he

was, in a “common sense” way, an “owner” o goroperty is untenable. See Penny v. United

Parcel Serv., 128 F.3d 408, 415 (&%iir. 1997) (concluding that a party may not “create a
genuine issue of material falby filing an affidavit, after anotion for summary judgment has
been made, that essentially contradicts his earlier deposition testimony” (citation omitted));

Shabazz v. Safe Horizons, No. 10-12066, 2011 A80Z2157, at *3 n.1 (E.D. Mich. Sept. 13,

2011) (noting that the plaintiff's statemens&t oral argument contradicted her deposition
testimony, and concluding that the plaintiff “canmoéate a genuine isswf fact by making
statements after a motion for summary judgmieas been filed thatontradict her earlier
deposition testimony”).

However, Defendant has not demonstratedl@ence of genuinely disputed fact whether
Zayour made the misrepresentation with the interdefraud Defendant. In fact, in its briefs,
Defendant raises no argument wdwever as to the intent element, and Defendant has pointed to
no evidence of any intent on Zayour’s part. BeeaDefendant has “the initial responsibility of

informing [the Court] of the basis for its maoti, and identifying those portions of [the record]
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which it believes demonstrate the absence of a gerissue of materiahtt,” Celotex Corp. v.

Catrett, 477 U.S. 317, 323 (1986), Defendant’s failoreaise any argumeas to the intent
element renders summary judgment inappropriate on this issue.

Furthermore, there is at least some evidence in the record that would weigh against
finding that Zayour intended wefraud Defendant. Specificallyy his examination under oath,
Zayour told the examiner that he was a five paro@mer of the propertyhe later clarified that
he was a five percent owner of Z&A, whichivned the property. Zayour Examination Under
Oath at 12-13. Zayour also filean amended proof of loss form less than a month after filing the
initial proof of loss, which stated that Z&A had exterest in the property. The fact that Zayour
informed Defendant’s agents about Z&A’s ownepshiatus and interest the property during
the claim investigation creates an issue aftfas to whether Zayour intended to defraud

Defendant. _See, e.g., Smith v. Farmréw Ins. Co., No. 281034, 2009 WL 563727, at *2

(Mich. Ct. App. Mar. 5, 2009) (concluding a&h the insured’s acknowledgement during
examination after fire loss that some items areiriory accompanying proof loss were not her
property created question of faegarding intent to defraud).

Because Defendant has not shown that tieere genuine issue of fact as to whether
Zayour misrepresented a fact on the proof ssléorms with the intent to defraud Defendant,
summary judgment may not be awarded tdeDdant on the ground that Zayour breached the
fraud-or-concealment provision of the insurance policy.

C. Zayour's Coverage is Limited by His Five Percent Ownershp Interest in the

Subject Property, and, Accordingly, Any Danages Available to Zayour Under the

Policy are Limited to Five Percent of the Covered Loss.

Defendant argues that, if Zayour is entitledtwerage, any damages available to Zayour

under the Policy are limited by his five percent owgh@ interest in Z&A, and thus are limited
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to five percent of any coved loss. Def. Br. at 20-21LThe Court agrees.

The policy at issue here provides: “Even ifmathan one person has an insurable interest
in the property covered, we shaot be liable . . . for an amougteater than the interest of a
person insured under this policy . . . .” Polatyl7 of 22. This laguage unambiguously limits
coverage to “the interest ofpeerson insured.” Therefore, angwerage in this matter would be

limited to Zayour’s interest in the property “astbé date of loss.” _See Certain Underwriters of

Lloyds, London v. United States Indus. Sen825 F. Supp. 2d 882, 889 (E.D. Mich. 2011)

(noting insurable interest is det@ned as of the date of loss).

As of the date of the loss, Zayour had onlijva percent stake in the subject property,
because he had a five percent interest in the tHat was the legal title holder of the property.
See 3 Couch, Insurance § 42:10 (3d ed. 2014)n@ahiat a stockholder is generally considered
to have “an insurable interest in the preservatibthe corporate property the extent of his or
her interest: the actual loss that he or she msgistain by the injury or destruction of the
property” (footnote omitted)); Insurable Interedt Stockholder in Corporation’s Property, 39
A.L.R.2d 723 § 3 (“Since an insuree policy is a contd of strict indemnity rather than a
wagering or profit-making device, recovery is ugubmited to the stockhaler’s actual interest
in the insured property,” citing cases in whicle #tockholder recoverdtie percentage of the

value of the company’s property equivalenthie percentage of the stockholder’s proportionate

® In its brief, Defendant asserts, “it is not certain that Zayour has an insurable interest in the
Forrer Street property because iuisclear that he gained anynedit from the existence of the
property . . . . However, even assuming thagaZia did have an insurable interest . . ., that
interest was limited to his ownership interesZ&A, which at the time of the loss . . . was five
percent. Accordingly, pursuant tioe Liberty Mutual Policy andpgplicable law, at most, Liberty
Mutual is liable for five percent of any covereds.” Def. Br. at 21. Defendant’s statement that

it is “unclear” whether Zayour gained any benefit from the property is never developed or
supported, either factually or with legal authostieTherefore, the Court does not address it.
See Rivet v. State Farm Mut. Auto Ins. Co., 316 F. App’x 440, 449 (6th Cir. 2009) (refusing to
address “arguments that . . . aresupported or undeveloped”).
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interest in the company). Therefore, Zayour may not recover more than five percent of the
policy amount.

The parties have cited no cases discussiagafipropriateness of enforcing a provision,
similar to the one found in the policy at issudich limits recovery on @olicy to the insured’s
insurable interest. But Michigan law generalkguires courts to enforce insurance policies in
accordance with their terms. See McGrath, R0%/.2d at 621-622 (“When the policy language
is clear, a court must enforce the specifinguage of the contratt(citation omitted)).
Plaintiffs present no cogent argument or authddtydeparting from this basic principle hére.

The Court rejects Plaintiffs’ argument thag thppraisal process undertaken by the parties
overrides the limits imposed by the policy’s exggdanguage limiting recovery to the insured’s
insurable interest. Plaintiffs contend theder the policy, the amount agreed upon during the
appraisal process shall be the amount of lod3. Resp. at 13. Plaintiffs further argue that
Defendant is equitably epped from “deny[ing] the existea of the appraisal award” because,
by engaging in the appraisal process, Defendgresented to Plaintiffthat it would pay the
amount agreed upon by the appraisers. Id. at 15.

The Court disagrees. The policy provides$:ybu and we fail to agree on the amount of

" Moreover, allowing Zayour to recover fully aam policy where he only has a five percent
interest would undermine the purpose of requiringnaared to have an insurable interest as an
essential prerequisite to purchaginsurance. “Michigan law prdbiis recovery on an insurance
contract unless the beneficiary has an insuralbpézast in the subject of the policy.” VanReken
v. Allstate Ins. Co., 388 N.W.2d 287, 290 (MicCt. App. 1986) (citations omitted). The
insurable interest requirement arises out of \teerable public policy against ‘wager policies,’
which . . . are insurance policies in which the induras no interest, and they are held to be void
because such policies present insureds witlteeptable temptation to commit wrongful acts to
obtain payment.” _Morrison v. Securasin 781 N.W.2d 151, 152 (Mich. Ct. App. 2009)
(footnote and citations omittedjPolicies of insurance founded upon mere hope and expectation
and without some interest in the property, a lifie insured, are objecinable as a species of
gambling, and so have been called wageringips.” VanReken, 388 N.W.2d at 291 (citation
omitted). Allowing Zayour to recover the futhlue of the property, when he had only a five
percent pecuniary interest the value of the property, wallbe tantamount to sanctioning
recovery on a wager policy.
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loss, either can demand that the amount of lossth®yssgppraisal. . . . Ithe appraisers submit a
written report of agreement to us, the amoagteed upon shall beghamount of the loss.”
Policy at 19 of 22. However, the appraisal pssec— which determines the amount of loss — is
different from the coverage determination, whiassesses whethemdato what extent, the

insured is entitled to recovéine amount of loss. See Momehe v. Auto Club Memberselect

Ins. Co., No. 13-12716, 2014 WL 1652219, at *5 (E.D. Mich. Apr. 23, 2014) (**Scope of
coverage’ is not a matter for appraisal, and the law is well settled that ‘the issue of an insurance

policy’s coverage is for the court to decgideot the appraisers.” (quoting Angott v. Chubb

Group of Ins. Cos., 717 N.W.ZA#1 (Mich. Ct. App. 2006)). Accomgly, contrary to Plaintiffs’

arguments, an appraisal award — or the decigi@ngage in the appraisal process — makes no
representations as tovarage. Furthermore, the appraisal award in this matter provides that it
“Is subject to all policy provisia[and] policy conditions.” (Dkt. 52). Therefore, the appraisal
award is subject to thprovision in the policy limiting anyecovery to an insured’s insurable
interest. For these reasons, Plaintiffs’ arguimergarding the appraisal award and equitable
estoppel lack merft.

Accordingly, the Court grants Defendantequest for an order providing that any
damages available to Zayour under the Policy are limited by his five parserdble interest in

the subject property, and are thus limitedite percent of the covered loss amount.

8 Plaintiffs also argue that Defendant collecppdmiums based on the full value of the subject
property. Pl. Resp. at 14. HoweyPlaintiffs do not explaimvhy the policy language expressly
limiting recovery to the insurable intesteof the insured should be ignored.

® Plaintiffs also argue that tHegal effect of the Membershiagreement establishing his five
percent interest “is not absolute.Pl. Resp. at 14. Plaintiffs s to contend that there is a
dispute as to whether Ali Chouman had an owmprsiterest in the property. Id. The Court
rejects this argument. The Membership Asgnent (Dkt. 48-8) unambiguously provides, “Ali
Chouman owns 95% of the membership net¢ and Abdallah Zayour owns 5% of the
membership interest in Z&A . . . .” In additi, Zayour testified that Chouman owns ninety-five
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V. CONCLUSION
For the reasons stated aboveg thourt denies in part argrants in part Defendant’s

motion for summary judgment.

SOORDERED.
Dated: July 22,2014 s/MarkA. Goldsmith
Flint, Mchigan MARKA. GOLDSMITH

UnitedState<District Judge

CERTIFICATE OF SERVICE

The undersigned certifies that the foregailogument was served upon counsel of record
and any unrepresented parties via the Court's &@kem to their respective email or First Class
U.S. mail addresses disclosed on th&idéoof Electronic Filing on July 22, 2014.

gDeborah J. Goltz
DEBORAH J. GOLTZ
Gase Manager

percent of Z&A and he, Zayour, o five percent of Z&A. Zgour Dep. at 8. Further, in
Zayour’'s March 9, 2011 examinati under oath, he stated that dw@ned five percent of the
subject property and Ali Choumawned the remaining ninety-éyercent. Examination Under
Oath at 12 (Dkt. 48-10).

Plaintiffs submitted an affidavit of Zayour,téd February 27, 2013, stating, “I was and am the
sole owner of Z&A . . . . | sigika membership agreement with &houman to only serve as a
security interest in the LLC. until | repalli Chouman, Zayour Aff.qf 2, 19 (Dkt. 50-2).
However, a party may not “create a genuine issuaaitrial fact by filingan affidavit, after a
motion for summary judgment haégen made, that essentiallynt@dicts his earlier deposition
testimony.” _Penny, 128 F.3d at 415 (citation omitted). The initial motion for summary
judgment (Dkt. 20) in this case was filed omudary 18, 2013; Zayour's affidavit was prepared
and filed after Defendant sought summary judgmdsgcause the affidavit is inconsistent with
Zayour’s previous testimony during the examinatiowler oath, as well as the plain terms of the
Membership Agreement and Zayour’s subseqdepbsition testimony, the Court concludes that
the affidavit does not create a genuine issuenaferial fact regardm the ownership of the
subject property.
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