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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

TONYA KNIGHT,
Plaintiff, Civil CaseNo. 12-12129
HON.MARK A. GOLDSMITH
VS.

WELLS FARGO,

Defendant.
/

OPINION AND ORDER (1) ACCEPTING THE RECOMMENDATION CONTAINED IN
THE MAGISTRATE JUDGE’™ S REPORT AND RECOMMENDATION DATED MARCH
4, 2014 (DKT. 61), (2) OVERRULING PLAINTIFF'S OBJECTIONS (DKT. 63), (3)
GRANTING DEFENDANT'S MOTION FOR SUMMARY JUDGMENT (DKT. 47), (4)
DENYING AS MOOT PLAINTIFF’'S MOTI ON FOR LEAVE TO FILE MOTION FOR
SUMMARY JUDGMENT (DKTS. 57, 58), (5) GRANTING IN PART AND DENYING
WITHOUT PREJUDICE IN PART DEFENDANT'S REQUEST FOR COSTS AND
ATTORNEY FEES, and (6) DISMISSING THE CASE WITH PREJUDICE

l. INTRODUCTION AND BACKGROUND
In this case, Plaintiff Tonya Knight, procéegl pro se, brings a claim of fraud against
Defendant Wells Fargb. The matter is presently before the Court on the Report and
Recommendation (R&R) issued by Magisgrdudge David R. Grand (Dkt. 61)In the R&R,

the Magistrate Judge recommends grantingebaant’s motion for sumary judgment (Dkt.

! Plaintiffs amended complain(Dkt. 24) assertshree counts against Defendant: trespass;
breach of contract; and fraud. In a Repamtd Recommendation (R&R) (Dkt. 28) regarding
Defendant’s motion to dismiss (DK) and Plaintiff’s motion tamend (Dkt. 13), the Magistrate
Judge recommended that the counts of trespagseeach of contradie dismissed and that
Plaintiff be allowed to amend her complainttasthe third count, fraud. No objections were
filed to the R&R, and the Couentered an order (Dkt. 298 @pting the recommendation in the
R&R. Subsequently, the Magistrate Judgdemd an order (Dkt. 31yirecting that the
previously-filed first amended complaint would “be treated as the operative complaint going
forward to the extent it assertlaims that have not beersihissed.” Accordingly, the only
count that remains pending irgltase is the fraud count.
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47), and denying as moot Plaffis motion for leave to filea summary judgment motion (Dkt.
58) and her proposed summary judgment motion.(BK}t, which Plaintiff led without leave of
Court.  Plaintiff filed objections to the R (Dkt. 63), to which Deendant filed a response
(Dkt. 64). Plaintiff, after seeking and receiviteave, filed a sur-reply (Dkt. 68). The Court
reviews_de novo any portion ofdlR&R to which a specific objgon has been made. Fed. R.
Civ. P. 72(b).

The factual background and legéhndards governing this casave been sufficiently set
forth by the Magistrate Judge inshR&R, and need not be repeatedull here. Plaintiff is the
owner of a rental property loeal at 14818 Washburn 8&t, Detroit, Michign; Defendant held
a mortgage upon the property securing a loan. dage (Dkt. 47-5). Aftethe rental property
sustained fire damage, Plaffi§ insurance company issuedcaeck to her and to Defendant
jointly. Knight Dep. at 19-20, 26 (Dkt. 47-3); Nbfield Insurance Co. Check (Dkt. 24 at 39 of
78). Plaintiff claims that Defendant’s agentsd@draudulent misrepreseations to her, leading
her to sign a document authorizing the use ofrteerance proceeds to pay off the balance of her
mortgage loan. Am. Compl. at 10-14 (Dkt. 24Pplaintiff asserts that she wanted to use the
insurance proceeds to réptne property, not to pay off her loan._Id.

For the reasons that follow, the Court conchitteat, although there is a genuine issue of
fact as to whether Defendant’s agents made #imel oral misrepresentations to Plaintiff, there
is no genuine issue of fact that Plaintiff diaace on the asserted misrepresentations was not
reasonable. Because Plaintiff cannot demorstesonable reliance, Defendant is entitled to
summary judgment on the fraud claim. Acdogly, the Court will accept the recommendation
contained in the R&R, overrulelaintiff's objections (Dkt. 63)grant Defendant’s motion for

summary judgment (Dkt. 47), and deny as moair®ff’'s motion for leave to file a motion for



summary judgment (Dkt. 58) and proposedtion for summary judgment (Dkt. 57).
Il ANALYSIS

Plaintiff raises fourobjections to the R&R. She asse(i) that she has sufficiently
demonstrated the elements of fraud in the indecengii) that she has shown that her intent was
to use the insurance proceeds to pay for rep@isthat Defendant has destroyed or concealed
evidence; and (iv) that many lawsuits assertimgidrclaims have been filed against Defendant.
The Court addresses each objection in turn.

A. Objections Regarding Fraud Claim

1. Arguments

Regarding the fraud claim, tH®&R concludes that the recod&monstrates that the fax
Defendant sent to Plaintifivhich contained the document she signed authorizing the use of
insurance proceeds to pay off her loan, was sethieirtorrect order, so the order of pages in the
fax cannot be the basis for adthclaim. R&R at 13. The R&R fther concludes #t there is a
genuine issue of fact as to whatlaintiff was directed to sign ¢hast signature page of the fax
to begin receiving repairs. ldt 14-15. The R&R concludes, hever, that Plaintiff's reliance
on the claimed misrepresentations was unreaserabh matter of law, because the documents
she received in the fax allowed her to test thracity of the oral statements. Id. at 15-16.

Plaintiff objects to the R&R’s analysis dfer fraud-in-the-inducement claim. She
contends that the fax was sent to her with pages out of order and was “convoluted and
confusing.” PI. Obj. at 2-3. Plaintiff argues tisie has demonstrated the elements of fraud in
the inducement: (i) Defendant made certain maltenisrepresentationtsy telling Plaintiff she

was required to pay off the loan and advising Paitat sign the last, blank signature page of the

2 As explained further infra, however, the Couill grant in part and deny without prejudice in
part Defendant’s requestrfoosts and attorney fees.
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fax it had sent her; (ii) the representations walge because it did not allow Plaintiff to use the
insurance proceeds as she desired, which wlasng her mortgage payment current and use the
balance on repairs for the property; )(iiDefendant knew orshould have known the
representations were false, because she madmteations clear to Defendant’'s agents; (iv)
Defendant made the representations with the intent Plaintiff would abeon and (v) Plaintiff
relied on Defendant’s representations anda assult, had to spend over $40,000 of her own
money to pay for repairs. Id. at 5-6; Pl. Suryegqil 1, 2 (Dkt. 68). Platiff further argues that
the faxed documents were facially confusing beedl) there was no signature page attached to
the contractor’s checklists and (ii) the plain largriaf the payoff letter cpiired her to send in
both pages of the letter, not juke signature page, tathorize use of hersarance proceeds to
pay off the loan. PI. Sur-reply at 2-3.

Defendant responds that Plaintiff has not ldsthed a_prima faciease of fraud. Def.
Resp. at 15 (Dkt. 64). Defendant argues it two claimed misrepresentations — that
Defendant sent Plaintiff a faxith pages that were out of der to confuse her, and that
Defendant orally told her tog the wrong document to trick hieto paying off the loan — are
not supported by the record. Id. at 15-17, 23.feBaant further argues that Plaintiff cannot
show reasonable reliance, because the plaiguige of the document she signed contradicted
the claimed oral misrepras@tion. Id. at 18-20.

2. Discussion

“Fraud in the inducement occurs where a\pantaterially misrepresents future conduct
under circumstances in which the assertiong neasonably be expected to be relied upon and

are relied upon.”_Samuel Begola Servs., Inc. v. WilBros., 534 N.W.2d 217, 219 (Mich. Ct.

App. 1994) (citations omitted). To prove fraudle inducement, Plaintiff must establish:



(1) That defendant made a material representation; (2) that it was false; (3)
that when he made it he knew that it was false, or made it recklessly,
without any knowledge of its truth, and as a positive assertion; (4) that he
made it with the intention that it shidube acted upon by plaintiff; (5) that
plaintiff acted in reliance upon it; and (6) that he thereby suffered injury.
Each of these facts must be proveithva reasonable degree of certainty,
and all of them must be found to exithe absence of any one of them is
fatal to a recovery.

Hi-Way Motor Co. v. Int'| Harvester Co., 24M.W.2d 813, 816 (Mich. 1976) (citations and

guotation marks omitted); see also Kheder Hoate€harleston Park, Inc. v. Charleston Park

Singh, LLC, No. 307207, 2014 WL 60326, at **2-3 (MicCt. App. Jan. 2, 2014) (applying the
Hi-Way elements to a claim of fraud in tieducement). Furthermore, it is not enough for
Plaintiff to show that she relied on Defemi's misrepresentations, but she must also

demonstrate that such reliance was reasondb@ak v. Nationwide Mut. Ins. Co., 599 N.W.2d

546, 553-554 (Mich. Ct. App. 1999); Johnsorlehnson, No. 307572, 2013 WL 2319473, at *2

(Mich. Ct. App. May 28, 2013).

Having carefully reviewed the R&R and the fpes’ arguments, the Court agrees with the
R&R that, although there is a genuine issue of é&cto whether Defendant’s agents made the
claimed oral representations to Plaintiff, theredsissue of fact that Plaintiff's reliance on the
claimed representations was not reasonableeréefbre, Plaintiff cannot prevail on her fraud
claim

a. The record demonstrates that thedx was sent with its pages in the
correct order.

Plaintiff maintains that Defendasent the fax to her with the fax’s pages deliberately out
of order. However, the record contradictaififf’'s contention. Defendant submitted a copy of

the fax, with the fax transmittal line printed across the bottom (Dkt. 47-2). The fax transmittal



line indicates that the fax was sent on Noven®®?, 2010. The fax contains various documents
relating to Plaintiff's options floapplying the insurance proceeds:

e The first page of the fax (LD715/BO6/1, marked page 002/012 on the fax transmittal
line) is a letter to Plaintiff from the Property Loss Departrielfttstates in part, “Thank
you for the recent notification concerning thendae to your property. We . . . would
like to take this opportunity to explain the ghsition of funds and thprocedures utilized
to complete the repairs. . . . The followipgges will provide the instructions and forms
that we need signed and returned toalsg with the check containing all necessary
endorsements. . . . If your insurance chex&eeds your current outstanding balance, you
have the option to pay off the loan.” I@The second page of the fax (LD715/BO6/2/0S1,
marked 003/012) lists the “enclosed forms” regdito process a claim for repairs. Id.

e The third page (LD716/BO6/1, marked 004/01&)s the documents that Plaintiff must
complete and submit to receive each oééhreleases of funds for repairs. Id.

e The fourth page (LD716/BO6/2/0S1, marke@s/012) is titled “Conditional Waiver of
Lien.” 1d. Itis signd by Plaintiff and by the contractor B.H.I. Group. Id.

e The fifth page (LD717/BO6/1, marked 006/012}itked “Certification of Completion of
Repairs.” _Id. It is not signed.

e The sixth page (LD717/BO6/2/0S1, mark6@7/012) is titled “General Information
Form.” 1d. The form is completed, and listents such as the date of loss, type of loss,
and the name and address of the @mtar to perform the repairs. _Id.

e The seventh page (LD718/BO6, marked 008/04 2harked “For Contractor Use Only,”
and is filled out by Benjamin Hawkins, whodicated that he owned the B.H.I. Group.
Id.

e The eighth page (LD423/BO6/1, mark 009/012) is a letter todmhtiff. Id. It provides

in part, “Wells Fargo Home Mortgage hashedvised that you wish to payoff the loan
for the above-referenced property withe tisettlement check(s) from the insurance
proceeds. By signing the attached, you askedge and consent to the following: (1)
You authorize Wells Fargo Home Mortgage negotiate the endorsed settlement
check(s), which you will submit with this exged attachment. . . . (3) There is no
cancellation or retraction of the authoripat to payoff the loan from the insurance
proceeds at a subsequent date. . . . Pleasetle endorsed settlement check(s) and this
executed letter to the following address . ...” Id.

% The Court notes that page 001 of the fax waseently the fax cover page. The R&R states
that the first page of the fax was the coveggaR&R at 5, and no parspecifically disputes
this. Although Plaintiff maintains that thexfavas confusing and out of order, she does not
dispute that page 001 ofetliax was the cover page.
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e The ninth page (LD423/BO6/2/0S1, marke#l0/012), states, “I/We, the above-listed
borrower(s), acknowledge and agree to comply wiklthe terms as listein this notice.”
Id. It contains spaces for the borrower signature and date, and it is signed by Plaintiff and
dated January 11, 2011. Id.
e The tenth and eleventh pages ofe tiiax (LD424/BO6/1, marked 011/012; and
LD424/B0O6/2/0S1, marked 012/012) are a letteeating Plaintiff to elect an option for
use of the insurance proceeds: (i) bring heortgage account current; (ii) select a
contractor to complete the repairs; or (ii3e personal funds tmake the repairs and
apply the insurance chaifunds to the monthly mortgageypaents. _Id. The letter states
that the claim package and reqdiocuments are enclosed. Id.
The fax transmittal line and the copy of the fax establish that the pages of the fax were
sent to Plaintiff in the above-established ordentaining documents and instructions pertaining
to two options for application of the insuranfceds: (i) applying theunds to repairs of the
property or (ii) using the funds to pay off the ngage loan. Plaintiff's @grtions that the pages
of the fax were sent out of order to confbse are contradicted by the clear record evidénce.
Accordingly, there is no genuine issue of fdwt the pages of the fax were sent in the
order described above, and to the extent Plaintiff's claim of fraud is premised on the assertion
that the pages of the fax were sent out of orslech claim lacks meritSee Scott v. Harris, 550
U.S. 372, 380 (2007) (“When opposing parties tell two different stories, one of which is blatantly

contradicted by the reamr so that no reasonable jury cdudelieve it, a codrshould not adopt

that version of the facts fgurposes of ruling on a motion for summary judgment.Because

* The Court notes, as well, thiéle Magistrate Judge statestie R&R that, “at the hearing on
the instant motion Knight admitted that her allegations about an incomplete and/or out-of-order
Fax lack merit.” R&R at 5 n.4.

> In her objections, Plaintifargues that if “Wells Fargdid send a fax with the pages in order,
they should have been able to readily produce thi® court as part of their briefing. . . . At
plaintiff's deposition, defendant’attorney presented her withcamplete copy of the 12-page
faxed document in its final form. However, thgsnot how she remember [sic] receiving the
faxed documents.” Pl. Obj. at 3 (emphasisiiginal). The Court rejects these arguments.
Although Defendant did not submit a copy of the fia the briefing on the motion to dismiss,
Defendant did submit a copy of the fax as ehibit to the instant motion for summary
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the documentary record evidenceaetishes that the fax was sent in the above-described order,
the Court rejects Plaintif objections as to the ordef the pages in the fax.

b. There is a genuine issue of fact as to whether Defendant’s agents made
the claimed oral represenétions to Plaintiff.

Plaintiff next argues #t Defendant’s agents made oralsrepresentations to her by
directing her to sign the last signee page of the fax to begapplying the insurance proceeds
toward repairs, because Defendant knew that the signature page would, instead, authorize
Defendant to use the insurance funds to pay efidan. Plaintiff asserts that on November 22,
2010 — the day that the fax was sent to her -e-esigaged in numerous telephone conversations
with Defendant’s agents regardihgr desire to repair the property. PIl. Obj. at 3. She contends

that Defendant has produced a recordingrdy one of these conversations. Id. at 3-4.

judgment. Moreover, under Scott, 550 U.S3&®, Plaintiff’'s claimed recollection of how the
fax appeared, which is contradicted by the documgméord evidence, is insufficient to create
a genuine issue of fact.

Further, in her sur-reply brieRlaintiff contends as follows:

Plaintiff has continuously argued titae fax was out of order because the
“Written Authorization” signature line was usday Wells Fargo as the
Pay-off signature line. Specificallpecause there was no designated line
to provided [sicl'Written Authorization” within the fax, Plaintiff and her
Contractor called Wells Fargo and falled the instruction of Wells Fargo
by signing the “Last Signature Page” arder to provide Wells Fargo with
“written authorization to work angnd all third partie during the claim
process”. The “last signature page”saot connected to the contractor’s
checklist. This is why plaintiff @ims that the fax was sent in “no
particular order”.

PI. Sur-reply at 2 (Dkt. 68) (emphasis in origindfrom this argument, it appears that Plaintiff is
no longer asserting that the copytbé fax, attached as DefendariExhibit 1, is an inaccurate
reproduction of the fax. Rather,eseeems to be saying that thalagepresentations made to her
by Defendant’s agents did not accurately refleetdbntents of the fax. The Court will address
Plaintiff's arguments as to the claimed oral mpesentations infra. Regardless, as explained
above, the Court concludes tha¢ ttecord evidence demonstrates that the fax was sent with the
pages in the above-specified order.



The recording to which Plaintiff refers is andio recording of &lephone conversation
between herself and an individual named Elaine, a representative of Defendant (Ex. 5, submitted
as audio disc). During thisonversation, Plaintiff and Elaingiscussed options for using the
insurance proceeds to either pay off the loamepair the property. Elaine informed Plaintiff
that she was behind on her mortgage paymengsntPl expressed uncertainty as to how she
wanted to proceed, and she inquired as to thelplitysof a loan modification. Elaine explained
that Defendant was not inclined to assist Ritiim reducing the amount owed on the loan. In
addition, after initially mationing the possibility of doing a shaale, Elaine told Plaintiff that a
short sale would not be an option after all. Téeording ends when Elaine transferred Plaintiff
to another representative. Id.

In her affidavit, Plaintiff asserts that shedamer contractor only flowed the instructions
of Defendant’s representatives itimg out the forms included in thiax. Pl. Aff. 5 (Dkt. 63).

She asserts that after following the instimics, she and her contractor mailed “forms
LD423/B[0]6/2/[0]S1, LD716/B[0O]6l, and LD715/B[0]6/2/0S1, along with the contractors’
information, and other documents requested in letter LD716.” Id. § 6. The contractor retained
by Plaintiff to perform the repairs, Benjamin Hamd also stated that “it was plaintiff's and

[his] understanding, based on the telephone ceatiens with Wells Fargo on November 22,
2010, that plaintiff needed to sign tleest page of the faxed documenits order to pay for the

repairs to her property.”"Hawkins Aff. § 8 (Dkt. 63) (emphasis in original).

® As the Magistrate Judge notedhis R&R — and as no pardisputes — the parol evidence

rule generally bars the introdian of statements made outsidewritten contract to vary the
terms of that contract, but the parol evidende does not preclude the introduction of extrinsic
evidence of fraud. _See NAG Enter., Inc.All State Indus., Ing 285 N.W.2d 770, 771-772
(Mich. 1979). Because Plaintiff seeks to introduce the claimed oral statements to demonstrate
her allegations of fraud, the statementsraot barred by the parol evidence rule.




As an exhibit to its response to Plaintiff's objections, Defendant submits call process
notes regarding calls Plaintiff made tof®edant on November 22, 2010 and December 1, 2010
(Dkt. 64-1)® The notes indicate that on Novemi®%, Plaintiff was unsure of whether she
wanted to proceed with the loan payoff optmmthe repair option, and requested that both the
claims package and the payoff documents be féxdeer. 1d. On December 1, Plaintiff called
to “discuss option of payoff.” 1d.

The Court concludes that there is a genugseie of fact as to whether Defendant made
the claimed oral misrepresentations to PlHintAlthough Defendant submitted a recording of a
conversation in which Defendant’s representati@jne, did not instrucPlaintiff to sign any
pages of the fax, there is evidence in the retoad this conversatiowas only one of several
between Plaintiff and Defendanttepresentatives. Plaintiff arfter contractor have stated, in
affidavits, that Plaintiff signé and mailed the loan payoffgsiature page, LD423/BO6/2/0S1,

because Defendant’s representative directed haw &o to begin applying the insurance funds to

" Hawkins’ affidavit was signed and notarizedMarch 26, 2014, after ¢hR&R was entered on
the docket. In reviewing a summary judgmeration on which a Magistrate Judge has rendered
an R&R, “[tlhe Court may supplement the record by entertaining addigedence, but is not
required to do so.”_United States v. #h295 F. Supp. 2d 709, 712 (E.D. Mich. 2002).

8 The Court notes that, althougtetball process notes may raisesgible hearsay issues, no party
has objected to the Court's caseration of the notes. Accamgjly, any such objection is
deemed waived._See Wiley v. United State8 F.3d 222, 226 (6th Cir. 1994) (“[H]earsay
evidence cannot be consideredaomotion for summary judgment. . .[But if] a party fails to
object before the district court to the affittavor evidentiary materials submitted by the other
party in support of its position on summary jucam any objections tthe district court’s
consideration of such materials are deemed to have been waived . . . .” (citations omitted)).

® Plaintiff also submitted, as an attachment todigections, a picture of a compact disc labeled
“case # 12-cv-12129, exhibit #4.” (Dkt. 63 at 2124). The actual CD was not submitted to the
Court. Plaintiff references this CD to suppber assertion that “Pldiff continuously called
Wells Fargo for months seeking all options conaegrihe property.” PIl. Obj. at 3. However, as
explained below, the Court concludes, withoutmence to this asserted CD, that there is a
genuine issue of fact as to whether Defendaatle the claimed oral misrepresentations to
Plaintiff.
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the cost of repairs. At this stage, there rema@rgenuine issue of material fact as to whether
such representations were made. AccordinglyCibiert sustains Plaintiff objections as to the
existence of the oral misrepresentations.

C. Plaintiff's reliance on the claimed oral misrepresentations was not
reasonable.

To prevail on her fraud claim, Plaintiff mudemonstrate that she reasonably relied on

the claimed misrepresentations. See NowaMationwide Mut. Ins. Co., 599 N.W.2d 546, 554

(Mich. Ct. App. 1999);_see also Jobnsv. Johnson, No. 307572, 2013 WL 2319473, at *2

(Mich. Ct. App. May 28, 2013) (notintipat reasonable reliance igequired element of a claim
of fraudulent inducement)“[T]here can be no fraud whethe means of knowledge regarding
the truthfulness of the represation are available to the phiff and the degree of their

utilization has not been prohibited by the detamd’ Webb v. First of Mich. Corp., 491 N.W.2d

851, 853 (Mich. Ct. App. 1992) (citations omitted). “Unreasonable reliance includes relying on
an alleged misrepresentation tieexpressly contradicted in aitten contract that the plaintiff

reviewed and signed.”_Aron Alan, LLC v. Tiaan, Inc., 240 F. App’x 678, 682 (6th Cir. 2007)

(citing Novak, 599 N.W.2d at 554).
Here, the faxed loan payoff documesésit to Plaintifiexpressly state:
Wells Fargo Home Mortgage has beslvised that you wish to payoff the
loan for the above-referenced propewtith the settlement check(s) from
the insurance proceeds. By sigmithe attached, you acknowledge and
consent to the following . . . You authorize Wells Fargo Home Mortgage
to negotiate the endorsed settlemermtotiis) . . . . There is no cancellation
or retraction of the authorization to payoff the loan from the insurance
proceeds at a subsequent date.
Fax at 9 of 12 (Dkt. 47-2). As the Court determiaddve, there is no genuine issue of fact that
the fax was sent in the correct order, iwith the loan payoff ginature page immediately

following the loan payoff letter. Therefore, thewas no ambiguity in the plain language of the
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documents that by signing the attachm¢hb423/BO6/2/0S1), Plaintiff was authorizing
Defendant to use the insurance proceeds to pay off the mortgage loan. Because the plain
language of the written document expressly caiidtad the claimed oramisrepresentation,
Plaintiff's reliance on the oratatement was not reasonable.

In her sur-reply, Plaintiff gues, [tlhis court must detaine that Plaintiff did not
disregard the plain languagetbe fax. Page 9 clearly specdi¢hat Page 9 should accompany
the check, if Plaintiff choose [sic] to pay offetimortgage. Plaintiff did not accompany page 9
and 10 together with the check.” PI. Sur-reply at 3. In the R&R, the Magistrate Judge rejected
Plaintiff's “argument that hresigned LD 423 Signature Pages not effective because she
returned only that page, and not the entire-page LD 423 document. The Fax makes clear

that the operative document for her to elect pg@fdher Loan was the LD 423 Signature Page.”

19 plaintiff's argument that shéshould not have had to teste veracity of Wells Fargo’s
representations as she wasoking to them for advice and guidance,” Pl. Obj. at 4, is
unsupported and contrary to Michigan law.nddr Michigan precedent, the mere fact that
Plaintiff, a consumer, was looking to argaably more knowledgeable employee of a business
entity for guidance as to her transaction is insufficient to override the general principle that
“there can be no fraud where the meanskobwledge regarding thé&ruthfulness of the
representation are available to the plaintifidathe degree of theirtilization has not been
prohibited by the defendant.” Webb, 491 N.W&B53. In Webb, for example, the plaintiffs
invested $40,000 in a limited partnegshon the advice of . . . a brokat defendant . . . that [the
investment] was risk-free and wduyield at least eighteen pertenterest.” _Id. at 852. The
court noted that “the front page of the prospestases that the investmenvolves special risks
and that the reader should congbk risk factors section. . . . Even a cursory review of any of
these documents would have enlightened plaintifts the investmentvas not ‘risk free’ as
represented by the broker.” Id. at 854. AsWkebb, Plaintiff in this case had the means of
verifying the truthfulness of ghclaimed misrepresentationsidaDefendant did not prohibit her
from reading or reviewing the faxed pagesmy avay. Accordingly, regardless of the assertion
that Plaintiff was looking to Defendant fodwdce and guidance, Plaintiff's reliance on the
claimed misrepresentatiomsas not reasonable.

The Court notes that Plaintiffsd objects to the R&R’s reliae on_Webb. Plaintiff contends
that the facts in_ Webb are drgguishable from the facts in thiestant case. PIl. Obj. at 4.
However, as explained above, the analysis of Weldpplicable regardless of the fact that the
transaction at issue in Webb was different ftbentransaction at issue in the instant case.

12



R&R at 16 n.9. It is true thdahe loan payoff document dired®aintiff to send “the endorsed

settlement check(s) and this executed lettenipfeasis added). Fax at 9 of 12. However, the

Court agrees with the R&R that the documenambiguously provides that, “[b]y signing the

attached [signature page], you . . . authok¥ells Fargo Home Mortgpe to negotiate the

endorsed settlement check(s).” (emphasis addetl). Therefore, there is no ambiguity that by
signing the LD423 form, Plaintiff was autlicing Defendant to pay off the lodh.

Further, Plaintiff's assertion that thexfdas facially unclear because there was no
“signature page” for the repair authorizatibtacks merit. Form LD716/B0O6/2/0S1, titled
“Conditional Waiver of Lien,” which is part athe repair documentatn package, contains a
signature block for Plaintiff. Moreover, regardless of whether the “Conditional Waiver of Lien”
page clearly fits th description of a signed thorization page, it isgparent, as explained above,
that the LD423 form authorized Defendant to tlse insurance proceeds pay off the loan.
Thus, Plaintiff's reliance on the @rstatement was not reasonable.

For these reasons, the Court concludes ®laintiff cannot demonstrate that she
reasonably relied on the claimed oral misreprgations, and the Cdurejects Plaintiff's

objections as to the reasonable reliance elefieAccordingly, Plaintiff is unable to prevail on

1 plaintiff also argues that, “if the plain langeais observed, it is clear that plaintiff did not
submit forms 9 and 10, thus depnig Wells Fargo from use oféhinsurance proceeds to pay-off
the mortgage.” PI. Sur-reply 8t Plaintiff further seems tooatend that the payoff letter was
invalid because it did not specify arpiration date. Id. at 2. The extent Plaintiff attempts to
reassert her breach-of-contrataim by arguing that Defendant took an impermissible action
under the contract terms, the Court notes #aintiff's breach-of-contract claim has been
dismissed, and the Court need not address her arguments at this time.

12 Because the Court concludes that Defendaentitled to summarjudgment on the fraud

claim on the ground that Plaintiff imable to show reasonable agice, the Court need not reach
the parties’ arguments as to damages.
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her fraud claim._See Novak, 599 N.W.2d at 554.

B. Objections RegardingPlaintiff's Intent

Plaintiff argues that the record evidence clealémonstrates that her intent was not to
pay off her mortgage, but rather to use the instggroceeds toward repairs to the property; she
further maintains that she made her intent cteaDefendant’s represttives. She contends
that the Magistrate Judge erred in not rafemeg an unsigned form, which Plaintiff argues
demonstrated her intent not to pay off the I5arPl. Obj. at 1, 7. Platiff further asserts that
she made numerous calls to Defendant regardingqtestt to use the repairs to pay off the loan.
Id. at 2, 3-4. Plaintiff maintas that her failure to submit bopages 9 and 10 of the fax — the
letter and the attachment — demonstrated hentimtet to pay off the loan. PIl. Sur-reply at 2-

3" In response, Defendant comtis that the Magistrate Judg®perly declined to consider the

131n her objections, Plaintiff argues that she méderal payments to Wells Fargo which were

to be applied to future payments.” Pl. Obj. at 2. As an initial matter, this argument is
unsupported by the record. The account statement submitted by Plaintiff in support of this
argument, which lists monthly payments ending=ebruary 2010, does not indicate that any
payments were to be “aligd to future payments.” See Ex. CKD63 at 18 of 21) Further, it is

not apparent how Plaintiff's arguent regarding her payments, iath would appear to go to the
issue of whether she was in default on her mortdaae, is material to her claim of fraud. As

the Magistrate Judge noted, Plaintiff's “paymeitiss is generally irrel@nt to whether or not

she has sufficiently pleaded and supported attesaNells Fargo committed fraud here.” R&R
at2n.l.

14 Plaintiff asserts thabefendant sent her the loan payoff sigma page twice, and that she did
not sign the second signature pa@he argues that this was “@at indication that she did not
want to pay off the mortgage.” PIl. Obj. at The alleged unsigned form has not been provided
to the Court by either party.

15 Plaintiff maintains, as well, that Defendantsaawvare that Plaintiff did not intend to use the
insurance proceeds to pay off tharo Pl. Obj. at 2-3; PI. Sur-Rigpat 2-3. In support of this
argument, Plaintiff relies on an exhibit that siteached to her motion for leave to file a sur-
reply; the exhibit was not attached to her actuaireply brief._See Dk&6 at 9-14. The exhibit
appears to be an email chain between Pamela Campbell, a property loss claims manager at
Assurant, an insurance corporation, and Nathaw&yawhose email address indicates that he is

with Wells Fargo. Campbell wrote that Pl#in“asked for both the claim package and the
payoff letter. She then proceeded to fill outlamgn both.” _Id. at 11 of 14. Campbell stated,
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alleged unsigned form that Plaintiff presented@ argument, and the various telephone calls
that were not relevant to helaim. Def. Resp. at 22-23.

In a footnote to the R&R, hMagistrate Judge noted,

The Court recognizes thahe documents Knightiltimately returned to
Wells Fargo with the LD423 Signature Page — information related to
repairing the Property smake a compelling case that she subjectively
intended to use the insurance procetdsepair the Property, not pay off
her Loan. While Wells Fargo’s deein to accept Knight's signed LD423
Signature Page as proof of her intent to pay off her Loan may have been
opportunistic and not the customersee one would expect, it does not
render any of Wells Fargo’s alledyerior statements fraudulent.

R&R at 17 n.10. The Court agrees with the Magistrate Judge.

Plaintiff has presented persuasive evideoicher subjective intent to use the insurance
proceeds to repair the property. In her deposi@stimony, she maintains that her desire was to
repair the property, not to pay off the loarsee Knight Dep. at 39. Further, she hired a
contractor, and she and the contractor bothdfilet and submitted the repair documentation that
was faxed to her. However, ether Plaintiff subjectively desired to repair the property — and

whether she communicated this desio Defendant — are simplyt material to the issue of

whether Plaintiff reasonably relied on any clainoeal misrepresentations. Nor was it erroneous

“Due to the status of the claim prior to theypti and the notes on the system, we need to know
what the expectation of Wells i@ is.” Id. After severakmails back and forth, Garvey
replied, “[t]he letter she signed states thateheill be no retraction of the authorization to pay
the loan in full. We will not reverse the pagm. Go ahead and send her the 22k remaining in
r/le.” 1d. at 14.

Taken in the light most favorable to Plaintiffetemails indicate that Dendant was aware, after
Plaintiff submitted the payoff authaation, that Plaintiff did not ifact wish to pay off the loan;
Defendant proceeded with the loan payoff onghmund that the payoff could not be retracted.
However, the emails are immaterial toethguestion of whetheiDefendant made oral
misrepresentations regarding the payoff docusen which Plaintiff reasonably relied. Thus,
the emails — and Plaintiff's argument that Defant was aware of Plaintiff's intent — do not
support a fraud claim. Althoughdhtiff’s argument may supporttwgr claims, any such claims
are not set forth in any current pleading.
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for the Magistrate Judge to decline to refeeetite alleged unsigned danent; the Magistrate
Judge concluded, and the Courtesy, that Plaintiff’'s subjective tant is not relevant to the
analysis at issue. For these reasons, thartCrejects Plaintiff's objections regarding her
subjective intent.
C. Objections Regarding Spoliation

Plaintiff argues that Defendant has failed toyde all of the recordings of her telephone
calls with Defendant. PIl. Obj. at 4. She conle that pursuant to tlgoctrine of spoliation of
evidence, she will “request theer of fact” to draw a negatevinference against Defendant “in
the event this matter proceeds to trial.” Id. In response, Defendant argues that the spoliation
claim is misplaced and unfounded. Def. Resp. at 24-25.

“Spoliation of evidence occurs when a party eitdeliberately or accidentally destroys
or loses crucial evidence, or when a party falpreserve such evidence when it is under a duty
to preserve evidence that it knows or reasonabbuld know is relevant to the action.” _Dokho

v. Jablonowski, No. 306082, 2012 WL 5853754, at *3 (Mich. Ct. App. Nov. 15, 2012). “An

appropriate consequence for a parfailure to preserve evideneeay be an instruction to the
jury that it may draw an inference adversethe culpable party from the absence of the
evidence.”_Id. (citationand quotation marks omitted).

The Court need not address whether Pfmtspoliation claim is meritorious, because
the claim is moot. Regarding spoliation, Pldfnéieeks only an adverse jury inference “in the
event the matter proceettstrial.” Because th€ourt is granting summary judgment in favor of
Defendant and dismissing the case, it need eathr whether Plaintiff would be entitled to an
adverse inference. Therefore, the Courtatsj@laintiff’'s objectionss to spoliation.

D. Objections Regarding Defadant’s Litigation History
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Plaintiff cites multiple cases in which, sheseds, claims of fraudulent practices and
misleading statements were made against Defen®n©Obj. at 6-7. Plaintiff maintains that she
is “another victim of Wells Fgo’s long-standing histy of misrepresentains and fraudulent
behavior.” 1d. at 7. The Court rejects this ob@t. First, this is a new argument raised for the
first time in the objections to the R&R. “It well established that a party may not raise an
argument, advance a theory, or marshal eviddrefere a District Judgéhat was not fairly
presented to the Magistrate Judge.” MariFoy, No. 1:07-CV-908, 2010 WL 3061297, at *4

(W.D. Mich. Aug. 3, 2010) (citing Murr v. Uted States, 200 F.3d 895, 902 n. 1 (6th Cir.

2000)). “The Magistrates Act was not intendexl give litigants anopportunity to run one
version of their case past the magistrate, theother past the district court.” Id. (quoting

Jones—Bey v. Caruso, No. 1:07-CV-392, 20093844801, at *1 (W.D. Mich. Oct. 30, 2009)).

For this reason, the Court can properly deemdhigiment waived. Second, even if the Court
were to consider the argument, Defendant’s litigation history is not material to the issue before
the Court, i.e., whether Defemttds entitled to summary judgent on Plaintiff's fraud claim?®
[1. CONCLUSION
For the reasons stated above, the Courttgiaafendant’s motiofor summary judgment
(Dkt. 47). The Court, therefore, denies as nfelaintiff’'s motion for leave to file a motion for

summary judgment (Dkt. 58) and i for summary judgment (Dkt. 57).

1% plaintiff also quotes, withoutitation, an advertiseemt that she claims was authored by
Defendant’'s CEO. PI. Qbat 4-5. Plaintiff contends that, because of assertions made in the
advertisement, she relied on the guidance of Defdisleepresentativesld. at 5. However, the

issue of the alleged advertisement is not relewa whether Plaintiffeasonably relied on oral
statements that were contradicted by the demguage of a written conta Further, Plaintiff

has neither provided a citation for the advertisement nor attached a copy of the advertisement.
For these reasons, the Coufeots Plaintiff's objections garding the advertisement.

" The Court also notes that the dispositive motion deadline expired on November 26, 2013, and
Plaintiff's motion for leave to file a summamnydgment motion was not &med until January 22,
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SO ORDERED.

s\Mark A. Goldsmith

Dated: September 24, 2014. MARK A. GOLDSMITH
Detroit, Michigan UNITEDSTATESDISTRICT JUDGE

CERTIFICATE OF SERVICE

The undersigned certifies that the foregoing domimeas served upon counsel of record and
any unrepresented parties via the Court’'s ECEte3y to their respective email or First Class
U.S. mail addresses disclosed on the ¢éotif Electronic Filing on September 24, 2014.

s/JohnettdM. Curry-Williams
JOHNETTA M. CURRY-WILLIAMS
CASE MANAGER

2014. Further, Plaintiff's clainthat Defendant committed a “frd on the court” by fabricating
evidence, raised for the first time in her pragmbsummary judgment brief, is unsupported by
any record evidence.
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