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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION
TERRANCE PUGH,

Plaintiff, CaseéNo. 12-cv-12357
HON. GERSHWIN A. DRAIN

KELLY HOLDEN-SELBY, et al.,

Defendants,
/

ORDER ACCEPTING AND ADOPTING REPO RT AND RECOMMENDATION [# 63],
DENYING DEFENDANT HUNTER'S MOTI ON FOR SUMMARY JUDGMENT [#40]
AND GRANTING DEFENDANT ENGSTR OM’S MOTION TO DISMISS,

OR IN THE ALTERNATIVE, FOR SUMMARY JUDGMENT [# 47]

l. INTRODUCTION

On May 31, 2012, Plaintiff, Terrance Pugh, acMgan state prisoner, filed this § 1983
civil rights action asséing an Eighth Amendment denial of medical care claim, a First
Amendment Retaliation claim, and statewlalaims against Kelly Holden-Selby, Jenny
Engstrom, Richard Cady, Joyce HuntBebra Scutt, rd Richard Mile§ all employees at the
Michigan Department of Correction’'s (MDOC) ®obert Cotton Correctional Facility. Before
the Court is a report and reamendation by Magistrate Jud@darles Binder, dated August 20,
2013. See Dkt. No. 63. Magistrate Judge Binder recommends granting Defendant Engstrom’s
Motion to Dismiss and denying Bendant Hunter’s Motion for Summary Judgment. On August
27, 2013, Defendant Hunter filed an objectioa the magistrate judge’s report and

recommendationSee Dkt. No. 64. On August 29, 2013, dnttiff filed objections to the

! Defendants Debra Scutt, Richard Miles, KeHolden-Selby, and Richard Cady have been
dismissed from this cause of acti@e Dkt. Nos. 7, 30, and 62.
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magistrate judge’s report and recommendatiea.Dkt. No. 65. On September 5, 2013, Plaintiff
filed an objection to Defendant Hunter's etjion to the magistrate judge’s report and
recommendationSee Dkt. No. 66. For the reasons set folgtlow, the Court accepts and adopts
Magistrate Judge Binder’s report and recomdagion, overrules Defendant Hunter’s objections,
denies Defendant Hunter's Motion, overrulPsintiff's objections,and grants Defendant
Engstrom’s Motion.

I. PROCEDURAL AND FACTUAL HISTORY

The incidents giving rise to this actidregan on April 13, 2011, when Plaintiff was
transferred to the G. Robert Cotton Correctidaallity. Upon his arrivakat the facility, he was
assigned to an upper-level, top bu®l. Plaintiff told the officersat the facility that he had a
medical order requiring him to receive aognd-floor, bottom bunk cell because of a broken
foot, but Defendants did not switéHaintiff's assignment. Plairfit filed grievance number JCF-
11-05-0889-03f after this inciderdlleging that Defendant Holdere®y “disrespected” him by
telling him he should lose wght. On May 9, 2011, Plaiifit fell down about five or six stairs,
causing injury to his back and reinjuring his foot. Plaintiff wesught to the hospital because of
the injury, and when he returned to the faciling was reassigned to Level IV housing from
Level Il housing because there was no avadaell in Level Il to accommodate Plaintiff.

Plaintiff contends that thereere appropriate cells avail@bhnd that the reassignment
was in retaliation for prior complaints. Plaffitivas moved back to Level Il housing once space
was made available. Because of this reassaginPlaintiff filed grevance number JCF-11-05-
0890-21c, where he complained that tlasfer was cruel and unusual punishment.

Plaintiff was subsequentlyssued a wheelchair because of his injury. Shortly after

receiving the wheelchair one of the wheels brd&aving only three working wheels. Plaintiff



informed the officials at the facility thahe chair was broken, btihere was no replacement
available, and it could not be fideon site. The officials informeRlaintiff that he could either
stop using the wheelchair or he could use it whttee wheels. Plaintiff filed grievance number
JCF-11-07-1495-12i3, where he alleged that leg¥Wiim with a broken wheelchair that “[caused
his] ribs to hurt from being sffed in it” was a form of crdeand unusual punishment. Because
the wheelchair was broken, Plaintiff fell and irgd himself and was brought to the hospital once
again. The medical records show that Plairdifffered a mild concussion as a result of this
accident.

On July 29, 2011, Plaintiff was issued a noatlidetail to receive meals in his cell
because of his injury and inoperable wheelchdie detail was scheduled to expire on August 5,
2011, but was cancelled by Defendant Hunter August 3, 2011. Plaintiff received a
replacement wheelchair on August 5, 2011. Plaidéims that he missed meals during this
period and the missed meals were a form of cruel and unusual punishment.

Plaintiff also filed a number of other griewaes, but they are irrelevant to the matters
presently before this Court.

1. ANALYSIS
A. Standard of Review

The standard of review to be employed by the Court when examining a report and
recommendation is established in 28 U.S&.636. This Court “shall make a de novo
determination of those portioms the report or specified gposed findings or recommendations
to which objection is made.” 28 U.S.C. 8§ 68&()(C). This Court “may accept, reject or

modify, in whole or in parthe findings or recommendatis made by the magistratéd:



B. Report and Recommendation Regardindefendant Hunter’'s Motion for Summary
Judgment [# 40]

The magistrate judge recommended that DedahdHunter is not entitled to summary
judgment because the evidence is not so one-sidédnie party must prevail as a matter of law.
The Court agrees with the magistrate judgesclusions. The evidence offered by both parties
presents a sufficient disagreamheto require submission to #act finder. Therefore, the
magistrate judge properly concluded that Defnt Hunter's Motion for Summary Judgment
should be denied.

Defendant Hunter argues that Plaintlihs not established an Eighth Amendment
violation. The Supreme Court heldHstelle v. Gamble, 429 U.S. 97, 97 S. Ct. 285, 50 L. Ed. 2d
251 (1976), that the deliberate indifference tdogs medical needs gfrisoners constitutes
unnecessary and wanton infliction pé&in in violation of the Cruel and Unusual Punishment
Clause of the Eighth Amendment to the U.S. Constitutionat 104-05. The Court explained
that “[in order to state a cograble claim, a prisoner must allege acts or omissions sufficiently
harmful to evidence deliberate indifference to@esimedical needs. It anly such indifference
that can offend ‘evolving standards of dexgnn violation of the Eighth Amendmentld. at
106.

A claim of deliberate indifference encoagses both an objective and a subjective
element.Farmer v. Brennan, 511 U.S. 825, 834, 114 S. Ct. 1970, 128 L. Ed. 2d 811 (1994);
Wilson v. Saiter, 501 U.S. 294, 298, 111 S. Ct. 2321, 11%Hd. 2d 271 (1991). The objective
inquiry asks whether the deprivation was suffitig serious and theubjective component asks
whether the officials acted with sufficiently culpable state of minéilson, 501 U.S. at 298.
The state of mind required for the subjectiveuiry is one that emces “deliberateness

tantamount to intent to punishMiller v. Calhoun County, 408 F.3d 803, 813 (6th Cir. 2005)



(quoting Horn v. Madison County Fiscal Court, 22 F.3d 653, 660 (6th Cir. 1994)). Mere
negligence will not sufficeDaniels v. Williams, 474 U.S. 327, 330-33, 106 S. Ct. 662, 88 L. Ed.
2d 662 (1986). In other words, it must be showat thhe defendant was aware of the risk of
harm.” Sanderfer v. Nichols, 62 F.3d 151, 154 (6th Cir. 1995) (citikgrmer v. Brennan, 511
U.S. 825, 114 S. Ct. 1970, 1979, 12&d. 2d 811 (1994)). The gawenent official “must both
be aware of facts from which tieference could be drawn that @bstantial risk of serious harm
exists, and he must also draw the inferenEarimer, 511 U.S. at 837. Finally, the government
official must have “disregarded that riskComstock v. McCrary, 273 F.3d 693, 703 (6th Cir.
2001).

Plaintiff claims that Defendant Hunter wadiberately indifferent tchis serious medical
needs when she cancelled his in-ostal detail. Defendant Hunteras aware that Plaintiff was
under medical orders to use a wheelchair fetadice travel until $¢ember 16, 2011, and that
Plaintiff did not have an operable wheelchair August 3, 2011 when she cancelled the in-cell
meals. Defendant Hunter, in her affidavit, etathat the meal detail was issued by an RN
without an appropriate evaluati and the issuance wast within the RN’s range of dutieSee
Dkt. No. 40, Ex A. Defendant Hunter further stathat she believed that Plaintiff “could walk
from his housing unit to the chow hall atiterefore in-cell meals were unnecessatyg.”lt is
unclear from the record why the RN could negue the in-cell meal detail or why Defendant
Hunter is better qualified to evalgaPlaintiff’'s ability to walk. The identification of the distance
between Plaintiff's cell and the chow hall may aidhe determination of the reasonableness of
Defendant Hunter's actions; however, neithertypdnas brought this diance to the Court’s
attention. A reasonable jury could infer deliate indifference basesh Defendant Hunter's

actions.



C. Defendant Hunter’s Objection [# 64]

Defendant Hunter raises one objection, Wwhimischaracterizes the reason that the
magistrate judge recommended denying her dfotor Summary Judgment. The objection states
that it was erroneous for the magistrate judgeotaclude that Plaintiff's in-cell meal detail did
not have a stop date. The Report states that medical records submitted by Defendant Hunter
indicate that the in-cell meals were ordebgda registered nurse March 23, 2011 and there was
no stop date for the detail. This is incorrect; pagdé Document 41 indicasethat an in-cell meal
detail was cancelled on March 23, 2011, the datethieadietail started isot indicated. (ID 444).
This error was harmless and its reference inRbport is irrelevant, because the in-cell meal
detalil that is the subject of Phaiff's claim against Defendant Huetis the detail that was issued
on July 29, 2011.

Defendant Hunter also arguehat Plaintiff only missed two (2) meals due to the
cancellation of the in-cell detail. While Pl&ffh concedes to receiving breakfast on August 3,
2011, Defendant Hunter's own affidavit indicathsat Plaintiff did not receive a replacement
wheelchair until August 5, 2015ee Dkt. No. 40, Ex. A. Therefre; assuming Plaintiff was
given his new wheelchair in time for breakfast August 5th, 2011, Plaintiff missed five (5)
consecutive meals during this period.

Defendant Hunter argues that the misseghls cannot constitute an Eighth Amendment
violation relying onDavis v. Miron, No. 12-1238, 502 F. App'x 569 (6@ir. Oct. 23, 2012). In
Davis, a prisoner was denied seven meals over gig dad the Sixth Circuit using one sentence
stated “the alleged deprivatiaiiid] not rise to the level odin Eighth Amendment violationld.

at 570. The present caisedistinguishable.



The Davis court relied uporCunningham v. Jones, 667 F.2d 565 (6th Cir. 1982). In
Cunningham, the Sixth Circuit affirmed a districtourt’s ruling that one meal a day was
sufficient to maintain normal health. The defens€unningham presented evidence that the one
meal served possessed between 2,000 and 2,500 saoddhe plaintiff offered no evidence to
rebut the defense’s assertion. The present case is distinguishable for two reasons. First, Plaintiff
missed at least five (5) consecutive me&scond, Defendant Hunter has not produced any
evidence that the breakfast consumed by Rffaont August 3, 2011 was sufficient to maintain
his health until August 5, 2011. Givéme factual differences Defendadtnter is not entitled to
Summary Judgmermin this issue.

To the extent that Defendant Hunter argued #laintiff has failed to demonstrate that
she possessed a culpable statenimid, summary judgment is still improper. To show deliberate
indifference the government officiaiust both be aware of facts from which the inference could
be drawn that a substantial risk serious harm exists, and hwust also draw the inference.”
Farmer, 511 U.S. at 837. Finally, the government officmust have “disregarded that risk.”
Comstock, 273 F.3d at 703. Defendant Hunter was aviaae Plaintiff was under medical orders
to use a wheelchair for long distances and Baintiff had no wheelchair when she cancelled
his in-cell meal detail. Defendant Hunter's condwadses issues of fact to be decided by a jury.
Accordingly, based on the foregoing reasoefendant Hunter'sobjection is overruled.
Defendant Hunter's Motion for Summaryudgment is denied and the report and
recommendation is accepted and adopted.

D. Plaintiff's Objection to Defendant Hunter’s Objection [# 66]
Plaintiff filed an objection to DefendanHunter's objection.Defendant Hunter’s

objection is overruled; therefoRdaintiff’'s objection is moot.



E. Report and Recommendation Regarding Defendant Engstrom’s Motion to Dismiss,
or in the Alternative, for Summary Judgment [# 47]

The magistrate judge recommended thatdbert grant Defendant Engstrom’s Motion
for Summary Judgment because Plaintiff failedetdhaust his administrative remedies with
regard to his allegations agat Defendant Engstrom. Plaffitsuccessfully exhausted his
administrative remedies as to seven gmees; however, none of the properly exhausted
grievances relate to any claims raised agdbefendant Engstrom. Therefore, the magistrate
judge properly concluded that Defendant Ergga’s Motion for Summary Judgment should be
granted.

Prisoner civil rights claims like the preseriaim are subject to the Prison Litigation
Reform Act. This act states that “[n]o actishall be brought with respt to prison conditions
under 8§ 1983... by a prisoner confined in any jailsqm, or other correctional facility until such
administrative remedies as are available exbausted.” 42 U.S.C. 8997e(a). In order to
exhaust a claim, the prisoner must follow all of 8teps of his correctiohacility’s grievance
process, because he “cannot abandon the prbeés® completion and aim that he exhausted
his remedies.Hartsfield v. Vidor, 199 F.3d 305, 309 (6th Cir. 199®risoners must properly
exhaust their claims, which mesaicomplying with the facility’s‘deadlines and other critical
procedural rules.Woodford v. Ngo, 548 U.S. 81 (2006).

The Michigan Department of Corrections’opedure for grievances has three official
steps.See MDOC Policy Directive (“PD”) 03.02.130 fe July 9, 2007). Prior to filing a
grievance, an inmate must attempt to verbalbphee the dispute with those involved within two
days. MDOC PD 03.02.130(P). If the attempingossible or unsuccessful, the inmate must
submit a Step | grievance form within fieltys. MDOC PD 03.02.130(v). If the grievance is

accepted, the prison staff is required to respwnavriting within fifteen days. MDOC PD



03.02.130(X). If the inmate isot satisfied with the mailt, or did not recew a response, he must
file a Step Il appeal within ten businedays. MDOC PD 03.02.130(BB). If the inmate is not
satisfied with the response or does not recaivesponse within fifteedays, he must submit a
Step Il appeal to the Prisoner Affairs 8en. MDOC PD 03.02.130(FF). @& he has filed the
Step Il appeal, the prisoner has completed ddeninistrative grievance process and fully
exhausted his remedies.

None of the seven properly exhausted grievances accuse Defendant Engstrom of taking
or participating in any action resulting in harmPaintiff. In order to state a claim pursuant to §
1983, Plaintiff must demonstrate that a persomgainder color of stateWadeprived him of his
federal rights. 42 U.S.C. § 1983. It is not enoughHtintiff to merely allege a constitutional
violation without supporfrom material factsSee Gutierrez v. Lynch, 826 F.2d 1534, 1539 (6th
Cir. 1987). Plaintiff must showhat each Defendant, through their own actions, violated the
Constitution.See Ashcroft v. Igbal, 556 U.S. 662, 676 (2009). The only wrongful act alleged
against Defendant Engstrom is that her respémdes grievance was “full of blatant lies and
coverups....” This allegation does not @mt to a constitutional violatiorSee Lee v. Mich.
Parole Bd., No. 03-1775, 104 F. App’x 490, 493 (6th Cir. June 23, 2004) (Section 1983 liability
may not be imposed simply because a defendaneéde@n administrative grievance or failed to
act based upon information contained in a grievanca€)also Laster v. Pramstaller, No. 5:08-
cr-10898, 2011 U.S. Dist. LEXIS 115154, *20-24 (ENdich. Sept. 7, 2011(collecting cases).

F. Plaintiff's Objections to Repat and Recommendation [# 65]
Plaintiff raises six objectionsThe Court finds that none of the objections have merit;

therefore, his obje¢mns are overruled.



Plaintiff's first objection concerns guance number JCF-11-05-0807-17e. This objection
discusses the problems between mitiiand Defendant Holden-SelByPlaintiff admits that
Defendant Engstrom is not mentioned in the bofdthe grievance and thahe two didn’t meet
and discuss said issues.” (ID 588). Due to FlEmbwn admission this olgction is irrelevant.

Plaintiffs second objection concerngrievance number JCF-11-05-0890-21c. This
objection states that Defendamigstrom “signed off for an increa in the plaintiff's level of
custody... this was... a form of cruel and unuguatishment...” (ID 588). The grievance itself
does not accuse Defendant Engstrom of padimig in the increase in Plaintiff's level of
custody. In fact, Defendant Engstrom is notntraned in the body of the grievance at all.
Therefore, this objection is overruled.

Plaintiff's third objection concernsgrievance number JCF-11-05-0889-03f. This
objection accuses Defendant Engstrom of igvknowledge of all of Plaintiff's problems.
Again, Defendant Engstrom is not mentionedtie body of the grievance; therefore, the
objection is irrelevant.

Plaintiff's fourth objection concerns gvieance number JCF-11-A495-12-i3. Plaintiff
states that this grievance does not pertaiDefendant Engstrom; therefore, the objection is
irrelevant.

Plaintiff's fifth objection concerns grievance number JCF-11-05-0895-27a. This
objection accuses Defendant Engstrom of coveumépr a co-worker in violation of 18 U.S.C. §
1001. This grievance was not discubssdthin or attached to Plaintiff's complaint. Nor was it
addressed by Magistrate Judge Binder or listetle MDOC Prisoner Stelfl Grievance Report.
See Dkt. No. 21, Ex. B. Plaintiff des not indicate why this griance has not been previously

introduced. Plaintiff has not attaath a copy of the grievance s objections for review by the

* Defendant Holden-Selby’s Motion for Summary Judgment was granted on July 22, 2013.
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Court. In any event, the time to introduce a mgigvance in support of his claims elapsed prior
to the magistrate judge’s report. Tefare, this objection is irrelevant.

Plaintiff's sixth objection concerngrievance number JCF-11-0021560-17b. This
grievance was not discussed witlinattached to Plaintiff’'s complaint. Nor was it addressed by
Magistrate Judge Binder bsted in the MDOC Prisone$tep 11l Grievance Repor&ee Dkt. No.

21, Ex. B. Plaintiff does noindicate why this grievance hast been previously introduced.
Plaintiff likewise failed to attacla copy of the grievance to hibjections, however even if he
had provided the Court with the grievance identified in his sixth objection, the time to introduce
the grievance in support of his claims elapsedrgdahe magistrate judggereport. Therefore,
this objection isrrelevant.

V. CONCLUSION

For the reasons set forth above, Magtstrdudge Charles Binder's report and
recommendation [#63] is accepted and adoptedis€ourt’s factual and legal conclusions.

Defendant Hunter's Motion for Summarjudgment [#40] is DENIED. Defendant
Engstrom’s Motion for Summary Judgment4f] is GRANTED. Defendant Engstrom is

dismissed from this cause of action.

SO ORDERED.

Dated: October 30, 2013

/s/Gershwin A Drain
GERSHWIN A. DRAIN
UNITED STATES DISTRICT JUDGE
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