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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

CHOYA ANTHONY TINSLEY,

Petitioner,
V. Civil Action Number:12-CV-12875
HON.MARK A. GOLDSMITH
DAVID BURGH,
Respondent.

/

OPINION AND ORDER (1) GRANTING MOTION TO STAY HABEAS
PROCEEDINGS (DKT. 13), (2) HOLDING PETITION IN ABEYANCE, and (3)
ORDERING THE CLERK OF THE COURT TO ADMINISTRATIVELY CLOSE THE
CASE

I.INTRODUCTION

This is a habeas case filed by Petitioner Choya Anthongidy under 28 U.S.C. § 2254.
On May 22, 2008, Petitioner was convicted following a jury trial in the Circuit Court in Wayne
County, Michigan. He was sentenced on Jun&Q@8 to a life sentence for first-degree murder,
a concurrent sentence of 171 months to tweetry for assault with imé to commit murder,
and a two-year consecutive sentence for possess a firearm duringhe commission of a
felony. Petitioner is incarcerated by the MiadmgDepartment of Corrections, currently housed
at the Thumb Correctional Facility in Lapeer, Michigan.

On June 29, 2012, Petitioner filed this bab petition,_pro se, alleging that his
convictions and sentences are unconstitutional beqguises trial counseivas ineffective, (ii)
the trial court failed to properly instructethury, and (iii) the prosecutor committed misconduct
by failing to produce material evidence and by presenting false and misleading evidence (Dkt. 1).

On January 31, 2013, Respondent David Burghgutiin the State Attorney General's Office,

Dockets.Justia.com


http://dockets.justia.com/docket/michigan/miedce/4:2012cv12875/271254/
http://docs.justia.com/cases/federal/district-courts/michigan/miedce/4:2012cv12875/271254/16/
http://dockets.justia.com/

filed an answer to the petition,oalg with the Rule 5 materials,l@jing that Petitioner’s claims
are either procedurally defaulted or lack merit.

Pending before the Court is Petitioner’sstibn for Stay and Abeyance Pending Remand
to State Court for Exhaustion Purposes” (DkB), filed on March 12, 2013. The motion is
unopposed. Petitioner is seeking aystf these proceedings so tla may return to the state
courts to exhaust additional aleé concerning newly-discoveravidence with respect to his
claim that the prosecutor withheld material evitken Petitioner alleges that, after this petition
was filed, he discovered the eeisce of state records that shivat requested 911 recordings
are regularly produced after ninethays, contrary to the State’s claim that the Detroit Police
Department’s 911 recordings aaetomatically deleted after nityedays. Moreover, Petitioner
alleges that technology exists that can recogeordings long after they are deleted. Petitioner
attaches affidavits showing 911 recordings poasdu after ninety days and affidavits from
technological forensic experts sopport his position. See Exs. B2-B4 to Pet. Rep. Br. (Dkt. 14
at 21-28 of 32 (CMECF pagination)).

For the reasons stated, the Court will grant Petitioner's motion, stay the petition, and
administratively close the case.

1. BACKGROUND

This Court will recite verbatim the relevafatcts relied upon by the Michigan Court of

Appeals, which are presumed @t on habeas review pursuam28 U.S.C. § 2254(e)(1). See

Wagner v. Smith, 581 F.3d 410, 413 (6th Cir. 2009).

Defendant’s convictions arose frothe October 20, 2006, shooting death of
Charles Mosley and the non[-]fatal shagt of Mosley’s girlfriend, Darlene
Russell. Both victims were shot while sitjiinside an automobile at a gas station
in Detroit. Russell identified defendaat the shooter. According to Russell,
defendant and an accomplice previoustnfconted both of them at Mosley’s
home on October 1, 2006, and threatetieein with guns. Defendant was



separately charged with felonious assand felony-firearm in connection with
the October 1 incident.

This case was originally consolidated with the felonious assault case. At a
previous trial in July and August 2007, the jury found defendant guilty of
felonious assault and feloriyearm in connection withthe October 1 incident,
but was unable to reach a verdict with exgpgo the charges ihis case, relating
to the October 20 incident. Defendantswatried on those charges in May 2008.
Defendant presented an alibi defense agdied that witness deriptions of the
shooting were inconsistent with his ap@eae on the date of the offense. The
jury found defendant guilty as charged.

People v. Tinsley, No. 287470, 2010 WL 46711821 (Mich. Ct. App. Nov. 18, 2010).

Following his sentencing, Petitioner, througbunsel, filed a claim of appeal with the
Court of Appeals, allegg that trial counsel was ineffective for failing to call crucial witnesses
and to request a missing-evidence instruction, aadrthal court erred in failing to instruct the
jury on the missing evidence. Id. at **1-4. Hetier subsequently filed a supplemental brief,
raising the following claims ancerning the prosecutor’'s condutite prosecutor presented
misleading evidence, made disparaging commemt defense counsel’s integrity, improperly
argued extraneous matters to they, failed to endorse a keyitwess, and suppressed material
photographic evidence. Id. at **5-7. Petitionescahrgued that defense counsel was ineffective
for failing to seek a mistrial and failing to objelo the prosecutor’s conduct. Id. at *8. On
November 18, 2010, the Court of Appeals affirmetitidaer’s convictions and sentences. Id. at
**1, 8. Petitioner then filed anpalication for leave to appealahdecision with the Michigan
Supreme Court. On June 28, 2011, the Michi§apreme Court denieddhapplication._People
v. Tinsley, 799 N.W.2@& (table) (Mich. 2011).

Petitioner has neither filed a petition forwait of certiorari with the United States
Supreme Court nor a motion for relief from judgmetith the state trial court. Rather, he filed

this habeas petition, signed and dated June 26, 2012.



[Il. DISCUSSION
The doctrine of exhaustion of state remediggsiires state prisoners to fairly present their
claims as federal constitutional issues in theestaurts before raising those claims in a federal

habeas petition. See 28 U.S.C. § 2254(b)(1)(@),0’Sullivan v. Boerckel, 526 U.S. 838, 844

(1999); McMeans v. Brigano, 228 F.3d 674, 680-81 (&ith2000). The exhaustion requirement

is satisfied if a prisoner invokeone complete round of the state'stablished appellate review
process, including a petition for discretionary esvito a state supreme court. O’Sullivan, 526
U.S. at 845. A prisoner fairly presents his claarthe state courts by citing a provision of the
Constitution, federal decisions using constitutional analysis, or state decisions employing

constitutional analysis in similar fact patier _Franklin v. Rose, 811 F.2d 322, 326 (6th Cir.

1987) (citations omitted). A Michigan petitionerust present each ground to all avenues of

appeal in the state court before seekindefal habeas corpus relief. See Dombkowski v.

Johnson, 488 F.2d 68, 70 (6th Cir. 1973). Thetipagr bears the burdef showing that state
court remedies have been exhausted. RuZent, 17 F.3d 155, 160 (6th Cir. 1994) (citation
omitted)).

The exhaustion doctrine, in the contexhabeas cases, turns upon an inquiry of whether
there are available state court procedures fbalzeas petitioner to exhaust his or her claims.
O’Sullivan, 526 U.S. at 847. Inithcase, Petitioner's method of properly exhausting his newly-
discovered claims in the state courts wouldhreugh filing a motion for relief from judgment

with the Wayne County CircuCourt under Michigan CouRule 6.502. _See Wagner v. Smith,

581 F.3d 410, 419 (6th Cir. 2009If Petitioner is unsussful in the trial cotirthe denial of his

motion for relief from judgment is reviewabley the Michigan Court of Appeals and the



Michigan Supreme Court upon the filing of an kqgdion for leave to apgal. _See Mich. Ct. R.
6.509(A);_ Nasr v. Steqgall, 978 F. Supp. 714, 717 (E.D. Mich. 1997).

For the reasons that follow, the Court grants Petitioner's motion for stay and abeyance of
his habeas proceedings while he returns to tite sburts to fulfill the exhaustion requirements.
Abating a habeas petition is justified when aigioal petition containingexhausted claims was
timely filed, but the petitioner also wishes tclude in that petition claims that are not yet

exhausted._See Hargrove v. Brigano, 300 F.3d 720,21 (6th Cir. 2002). The United States

Supreme Court, in fact, has suggested that adsapetitioner who is concerned that time spent
pursuing state post-convictionlie¥ may take his claims outs of the one-year limitations
period imposed by the Antiterrorism and Effeetibeath Penalty Act (AEDPA), 28 U.S.C. §
2244(d)(1), could file a “mtective” petition in feeral court and then ask for the petition to be
held in abeyance pendjrthe conclusion of the state pasinviction proceedings. See Pace v.

DiGuglielmo, 544 U.S. 408, 416 (2005) (citing iRés v. Weber, 544 U.S. 269, 270 (2005)).

This is the situation in Petitioner's case. Thmuf concludes that the outright dismissal of the
habeas petition, albeit without puéjce, might result in preatling the Court from considering
Petitioner’'s direct-appeal claims due to the expiration of the one-year statute of limitations
contained in AEDPA 28 U.S.8.2244(d)(1). Thus, the Court will stay the proceedings.

However, even where a district court detmes that a stay is appropriate pending
exhaustion of state court remedies, the distourt “should place reasonable time limits on a
petitioner’s trip tostate court and back.’Rhines, 544 U.S. at 278The Court therefore will
impose time limits within which Petitioner mustegent his claims to the Michigan courts and

return to this Court after his state remediesethausted. See Palmer v. Carlton, 276 F.3d 777,

781 (6th Cir. 2002). The tolling is conditied upon Petitioner initilmg his state, post-



conviction remedies within sixty days of the isstewof this order, if héas not already done so,
and returning to federal courtithin sixty days of completing éhexhaustion of his state, post-

conviction remedies._ See Boris v.rBk, No. 11-CV-12194, 2011 WL 5546415, at *3 (E.D.

Mich. Nov. 10, 2011) (holding th&etitioner must return toourt within sixty days).
V. CONCLUSION

Accordingly, the Court grants Petitiare “Motion to Stay and Abeyance Pending
Remand to State Couri{Dkt. 13), and further proceedings in this case are stayed pending
exhaustion of state court remedies. The case lshaiayed provided thét) Petitioner presents
his unexhausted claims to the state court, ih&e not done so already, within sixty days from
the date of this order, and (2) teturns to this Court to requesathhe stay be lifted within sixty
days of exhausting state court rehes. “If either contiion of the stay is not met, the stay may
later be vacated nunc pro tuas of the date the stay wastered, and the petition may be
dismissed.” Palmer, 276 F.3d at 781 (quotation siarkitted). Petitioner shall file an amended
petition in this Court after the conclusion of state court proceedingd#f, and when, Petitioner
returns to federal court with an amendeditips, following exhaustion of state remedies, he
shall use the same caption and case number as appears on this order.

To avoid administrative difficulties, the Court orders the Clerk of Court to close this case
for statistical purposes only. Muong in this order or in # related docket entry shall be
considered a dismissal or disposition of this matter.

It is further ordered that upon receipt af motion to reinstate the habeas petition
following exhaustion of state court remedies, tloen®€ may order the Clerk to reopen this case

for statistical purposes.



SOORDERED.

Dated: July 17,2013 s/MarkA. Goldsmith
Flint, Michigan MARKA. GOLDSMITH
UnitedState<District Judge

CERTIFICATE OF SERVICE

The undersigned certifies that the foregailogument was served upon counsel of record
and any unrepresented parties via the Court's &@kem to their respective email or First Class
U.S. mail addresses disclosed on th&idéoof Electronic Filing on July 17, 2013.

gDeborah J. Goltz
DEBORAH J. GOLTZ
Gase Manager




