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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

CHOYA ANTHONY TINSLEY,

Petitioner,
CasdNo. 12-12875
V.
HONORABLEMARK A. GOLDSMITH
DAVID BERGH,
Respondent.

/

OPINION & ORDER
(1) DENYING THE AMENDED PETITION (D kt. 18), (2) DENYING A CERTIFICATE
OF APPEALABILITY, AND (3) GRANTING LEAVE TO APPEAL IN FORMA
PAUPERIS

Michigan prisoner Choya Anthony Tinsley (“Retner”) filed a_pro seetition for the writ
of habeas corpus under 28 U.S.C. § 2254, chalignigis convictions for first-degree murder,
assault with intent to commihurder, and possession of a firearm during the commission of a
felony. The convictions followed jury trial in the Circuit Gurt for Wayne County, Michigan.
Petitioner was sentenced to a life sentence ®mitrder conviction, a concurrent term of 171
months to twenty years in prison for the asseattiviction, and a consecuéiterm of two years in
prison for the felony-firearm comstion. In his petition (Dkt. 18)Petitioner alleges: (i) the
prosecution suppressed materiaidewnce; (ii) trial counsel’s failure to investigate and produce
crucial witnesses violated his Sixth Amendmeghtito effective assistae of counsel; (iii) the
prosecutor’s misconduct deprived haha fair trial and due processy) the prosecutor’s failure
to disclose an eyewitness’s reward for testifysiegrived him of a fair tal and due process; and
(v) trial counsel’s failure to géct to the prosecutor’'s misconduct violated his Sixth Amendment
right to effective assistance adunsel. Brief in Support of Amendé&ekt. at ii (Dkt. 18). For the
reasons stated below, the Court denies the detkpetition, denies a certificate of appealability,

and grants leave to appeal in forma pauperis.
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I. BACKGROUND
The Court recites verbatim the relevant faeteed on by the Michigan Court of Appeals:

Defendant’s convictions aroé®m the October 20, 2006, shooting
death of Charles Mosley and timenfatal shooting of Mosley’s
girlfriend, Darlene Russell. Bothictims were shot while sitting
inside an automobile at a gas station in Detroit. Russell identified
defendant as the shoanteAccording to Rusdle defendant and an
accomplice previously confronted both of them at Mosley’s home
on October 1, 2006, and threatened them with guns. Defendant was
separately charged with feloniowssault and felony-firearm in
connection with the October 1 incident.

This case was originally consolidated with the felonious assault
case. At a previousial in July and Augus2007, the jury found
defendant guilty of feloniousassault and felony-firearm in
connection with the October 1 incident, but was unable to reach a
verdict with respect to the chasgyén this case, relating to the
October 20 incident. Defendant wasried on those charges in May
2008. Defendant presented an atibfense and argued that witness
descriptions of the shooting wereeonsistent with his appearance
on the date of the offense.

See People v. Tinsley, No. 287470, 2010 Wa71122, at *1 (Mich. Ct. App. Nov. 18, 2010).

At trial, Ms. Russell testifieth detail about thevents of October &nd October 20, 2006.
Regarding the incident at M@yl's house on October 1, 2006, Ruissiated that she did not know
Petitioner at the time, but that Mosley had daatitioner was Chakan fsley’s brother. She
subsequently heard Petitioner question Moslegua Petitioner’s sister. As the conversation
between Petitioner and Mosley became loudetiti®¥atr pulled out a gun and backed Mosley into
the hallway. Petitioner's accomplice also had a gun, and she told both men to get out of the house.
After the men left the residence, she reported the incident to the police. Later, at Petitioner’s
preliminary examination, she informed Serge@rz that she thought a man in the courthouse
was the same man who was with Petitioner aslklgs house on October 1. She subsequently

learned that the man’s nam&s Chivas Dooley.



Regarding the incident on October 20, 2006, Rugsstified that sk and Mosley were
sitting in Mosley’s car at a gastation when she heard a gunshdiich broke tkb glass in the
window behind the driver’s door. She turnmad saw a man shooting a gun as he ran toward
Mosley’s car. A bullet hit Mosley and incapao#tdthim. The shooter then approached the car
and fired more gunshots. He shot her in thelomen before running away. Nobody else was near
the car at the time. Ms. Russstidted that the shooter hadesmld, was not very tall, was stocky,
and was wearing a tan, three-geatength jacket. 5/12/08 Trial Tr. at 139-192 (Dkt. 11-39).

Russell explained that, after the shootingyaproximately 1:40 p.m., she called the 911
operator and reported that she and Mosley heghlshot. She did not tell the operator that
Petitioner had shot her because she was not agkedhot her, and the point of her call was to
describe her location and to getpheLater that day, at the hospital, she informed Officer Malone
that it was Petitioner who had shot her and Mosley. She asked Officer Malone to call Sergeant
Eby because Eby was the officer who had takemdpmrt about the assault at Mosley’s house on
October 1. On the following day, she identified Petitioner in a photographic array. At trial, she
had no doubt that Petitioner was the man who kot 5/13/08 Trial Tr. at 15-116 (Dkt. 11-40).

Detroit Police Officer Emily Kincaid testéd that, on October 1, 2006, she was dispatched
to a home on Strathmore Street in Detroit forlarf®us assault. When she arrived at the house,
Mosley informed her that two men whom hermitted to enter his house had subsequently pulled
out guns and pointed their gunshan. Mosley identified one dhe men as his ex-girlfriend’s
brother, Choya Tinsley, and he sditht Petitioner had told him &iop disrespectmhis sister.
Mosley thought that Petitioner was angry with lietause Mosley had provided Petitioner’s sister
with a leased vehicle andken the vehicle back aftee broke up with her.

Officer Kincaid also responded to the shogtit the gas station near Strathmore and
Fenkell Streets on October 20, 2006. The victim m@aknger there, but she determined that the

victim’s car belonged to MosleyShe then realizethat Mosley was the person she had spoken
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with two weeks earlier on the felonious assautecaShe informed the officers at the scene what
she knew about the felonious assault case, andeteday, she relayed the same information to
Sergeant Eby, who was in charge offidenious assault case. Id. at 117-149.

Detroit Police Officer Donald Rem was the evidence technician assigned to the case. He
responded to the shooting scene on Fenkell Sit€e85 p.m. on October 20, 2006. He collected
eight spent casings from outside tvictim’s vehicle and one fired bet from inside the vehicle.

The rear driver’s side window of the car had been shattered, and he concluded from the casings
that the shooter had used a semi-automatic @reaplo weapon was recovered at the scene. Id.
at 149-194.

Emergency Medical Technician Rae C. Johnsas dispatched to the shooting scene at
1:41 p.m. on October 20, 2006. Mosley was seated in the driver’s seat of the car and had no vital
signs. Ms. Russell was seated in the passasggdrand had gunshot wounds, but she got out of
the car and told Johnson that #i®oter had been at her house fesly. Russell did not mention
the shooter’'s name, nor describe ffihooter to Johnson. Id. at 194-231.

Eric Pringle testified that he heard gunsheksle he was driving near the gas station in
guestion. He made a U-turn and then parkedsacthe street where he watched a hunched-over
person creeping or tip-toeing towdea gray Cadillac near theggpumps. The person was a stocky
male with a thin goatee; he was five feet, teshes tall or less; and he was wearing a white tee
shirt, blue jeans, a Woodland army-print fatigaeket, beige Timberlangbots, work gloves, and
a skull cap. No one else was near the victim’s car at the time, and after a series of gunshots, the
man ran away and got into a green Lincoln Cantial. On cross-examination, Pringle admitted
that he must not have told the police inwi#ten statement on October 21, 2006, that the gunman
had a goatee. 5/14/08 Trial Tr. at 4-52 (Dkt. 11-41).

Police Officer Michael Malone responded te thas station and spoke with some officers

who were already there. He then wenttoai-Grace Hospital where Mosley was pronounced
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dead. Ms. Russell was also at the hospital. t8ldehim that Petitioner had shot her, and she
suggested that Malorentact Sergeant Eby who was invgsting Petitioner for another matter
involving Russell and Mosley. Hecognized Petitioner's namadathen realizethat Petitioner
was the man who was wanted in thiefgous assault case. Id. at 52-75.

Chelsea Mosley testified that Charles Moslas her father and that Chakan Tinsley was
her father’'s ex-girlfriend. She stated that Mg& relationship with Chakan ended in June of
2006. Chelsea did not get along with Chakan, i, pacause she thought that Chakan was using
her father for his leased Cadillac. On October 1, 2006, her father called her and said that Chakan’s
brother and a friend had come ot@mMosley’s house, pointed gunshat, and threatened to Kkill
him. Ms. Russell told her the same thing. Id. at 76-119.

Sergeant Todd Eby was in charge of therfus-assault case that resulted from the
incident at Mosley’s home on October 1, 2006 became involved in the case after reading a
police report compiled by the officers who hadpended to Mosley’s homegter the felonious
assault. On October 4, 2006, he spoke with Mosley feared for his lifafter the incident that
occurred at his home. As a résaf his conversations with Masy and Ms. Russell, he prepared
an arrest warrant for the county prosecutor’s office to review. Petitioner was the suspect named
on the warrant, and on OctobertBe warrant was issued for hasrest in connection with the
incident at Mosley’s home. Hgirected Officer Malone to arreBeetitioner, but while Petitioner
was at large, Mosley repeatedly called himetarh whether Petitioner had been apprehended. He
later learned about the shootings at the gasostagéind after Petitioner’s first trial, he sought a
warrant for Chivas Dooley inomnection with the incident thatd occurred at Mosley’s home on
October 1._1d., pp. 121-39.

Police Officer Joseph Stephens testified thav&hDooley was a fried of his and that he
met Petitioner during a traffic stop in Septembe2@d6. Later, that same day, he met Petitioner

at the home of Dooley’s motheHe recognized Petitioner from ttraffic stop earlier in the day.
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In October of 2006, he learnedaththere was a warrant for Pmiter's arrest on a charge of
felonious assault. He then contacted Dooley asked Dooley to get in touch with Petitioner and
have Petitioner repoto the police. On October 20, 2006¢tens responded to the gas station
where the shootings occurred. He acquired sofaemation and then contacted Dooley and asked
Dooley to bring Petitioner to the precinct. Deplshowed up at the precinct, but Petitioner was
not with him. _Id. at 139-180.

Jesse Ace testified that he lived near Fenkell and Strathmore Streets where the shooting
occurred and that Mosley hdiged down the street from himn Strathmore. On October 20,
2006, Ace was at home when he heard severght gunshots coming from the area near the gas
station. A minute or two latehe saw a young stocky black malgh an automatic gun in his
hand run past his house. The marsahout five feet, six inches talhd nineteen to twenty years
old. He was wearing a brown jacket, and heioarard an older green Lincoln, which was moving
slowly down the street. The cstopped, and after the gunman gdaoithe Lincoln, it sped off.

At trial, Ace stated that he did not see the gurimfate and that he was not sure whether he could
identify the person. 5/15/0Bial Tr. at 6-29 (Dkt. 11-42).

David Vroman testified as an expert inefirms identification and toolmarking. In his
opinion, the three fired slugs andylei casings in evidee came from the s@& source, and they
were consistent with being fired from a semteanatic gun, as opposed to a revolver. Id. at 33-
89.

Dr. Francisco Diaz performed the autopsy orsMg and testified that Mosley died from
multiple gunshots. He classified the manofdeath as a homicide. Id. at 89-96.

Daniel Baxter was working as a paraneaslith Rae Ashford Johnson on October 20, 2006.
The two of them responded to the shooting scededatp.m. that day. Eman in the driver’s
seat of the Cadillac at the gstation was deceased. The fenmdesenger was wounded, but alive

and frantic._Id. at 123-146.



Pauletta Taylor’s testimony from a prior coproceeding was read into the record because
she was unavailable at Petitioner’s trial. Sls#ified that, in October of 2006, she owned a candy
store across from the gas statairnFenkell and Strathmore StreetAbout 1:30 or 1:40 p.m. on
October 20, 2006, she heard fivesix gunshots and saw someone shooting into the back window
of a Cadillac. She knew Mosley and eventuadlgognized the Cadillac as Mosley’s vehicle. The
shooter was the only person near the Cadillac, amdrhep Strathmore Streehere he got in the
passenger side of a dark green car. She thepa@ninto her store arzhlled the 911 operator.
She later told the police that the gunman was a btedk between five feet, seven inches and five
feet, eight inches tall and “kindhick.” He was wearing a tanmay fatigue jacket with a hood.
She did not see the gunman’s face, and she didesothe driver of thgreen car. 5/19/08 Trial
Tr. at 9-48.

Sergeant Gary Diaz testified that, at Petiéir's preliminary examination, he saw Chivas
Dooley speaking with Officer Laneisha Joneghe hallway outside theourtroom. Later, he
observed Dooley in the courtroom when Ms. Russell was testifyingdicdH@ot know Dooley at
the time, but Ms. Russell informed him thshte thought Dooley was one of the men who had
assaulted Mosley at Mosley’s house. Russelldsated out Dooley in the hallway at Petitioner’s
first trial, but when he approaeti Dooley, Dooley déined to give his name. He later attempted
to interview Dooley in a conferere room in the courthouse. He did not threaten Dooley, but he
did tell Dooley that Dooley wodl not be able to t&fy in court if he ddn’t speak with him.
Dooley, nevertheless, declined to give a statement and said that Diaz could wait until they went to
court to hear what he had to say.

On the issue of Ms. Russell's 911 call,abitestified that he attempted to acquire a
recording of the call before theghiminary examination, kiune received no response to his request.
He submitted another written request after the preliminary examination and was told to check the

dates and times because the communications dffideno record of calls for the date and time
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that he had written on the fornHe then realized that he haditten the wrong date on the second
request. He subsequently made a thirquest and was advised by the supervisor of
communications that the police pur@&l recordings after ninety dayBy the time he made his
third request, the ninety days had expired, thedapes had been elmated. _Id. at 56-144.

Petitioner presented four witnesses in #efense. The first defense witness, Mario
Jackson, testified that he andve®of his co-workers stoppedtae gas station near Fenkell and
Strathmore Streets about 1:00 p.m. on Octobe@0%. He waited in their van while the driver
of the van went inside the gas station. AsMagted, he saw a young man in a camouflage jacket
approach a Cadillac and fire gunshots through the driver’'s back window. The gunman was thin,
in his early twenties, five feegight inches tall, andlean-shaven. Jacksstated that, although
he saw the man’s face on October 20, 2006, and wold8lkeo identify him if he saw him again,
he did not see the gunman in the courtroom. He became involved in the case because his friend
“Bo” was Petitioner’s brother, arf8lo told him that his brother was a suspect in a homicide case.
5/20/08 Trial Tr. at 5-36 (Dkt. 11-44).

The second defense witness was Victor Bummkt stated that he was Petitioner’s barber.

He claimed that Petitioner and someone that leevkas Alonzo, Zo, or Chivas came into his barber

shop about 11:00 a.m. on October 20, 2006. Petitioner had a full beard at the time. He trimmed
Petitioner’s beard and cut his hair after Chivasthedtshop to take care of some business. When
Chivas returned, he gave Chivas a haircuttitiBeer left the shop abodt00 p.m. and returned

about twenty minutes later. BoHetitioner and Chivas then lefte shop. He learned about the
shooting from Chivas a few days later. Petititsmeame was mentioned during that conversation.

He and Chivas then recapped what had happened on the day of the shooting. Chivas also told him
about the situation at the house on Strathmore avherhad “got[ten] into it . . . with the guy.”

Burnett admitted that he had refused to make a statement at the prosecutor’s office. He explained



that he had felt threatened by the prosecutoriad at the time because Diaz stood in front of
the door and told him that he could not testify if he did not make a statement. Id. at 37-86.

Chivas Dooley testified that he and Petitiowere good friends. He claimed to have heard
about the shooting from Officer Joe Stevens, vt him that people were saying Petitioner shot
somebody. Another friend, Officer Mike Crosby, atatled him and asked him about Petitioner’'s
whereabouts. He told both officers that Petéiowas with him, and heelayed the officers’
information to Petitioner.

Continuing, Dooley tesi#d that, about 9:00 a.m. on October 20, 2006, he picked up
Petitioner at Petitioner's home. They went tool2y’s mother's home and then he took care of
some personal business in Centerline while Basgti went to the store xtedoor. From there,
they went to a Coney Island restaurant on Ehil¢ Road and Wyoming. They left there about
10:58 a.m. and went to Victor Bwett's barber shop tget haircuts. Petdner had a full beard
before and after the haircut. Dooley left theshvhile Petitioner was in the barber chair. He
returned to the barber shop abddt40 a.m., and after Burnethihed with Petioner, Dooley
had his hair cut. Meanwhile, Petitioner left the shop in Dooley’s black Mercedes. Petitioner was
gone about fifteen minutes, and thetgyed in the barber shop amet ten or fifteen minutes after
Petitioner returned to the shoffhe two of them left the shop about 12:25 or 12:30 p.m. From
there, they went to the stoeagard, the Coney Island, a gadistaon Seven Mile and Rutherford,
another gas station at Six Mile and Southfield, ueth to Petitioner's home. By then it was after
1:00 p.m. They left Petitioner's house to pickthgir children from various schools. He finally
dropped Petitioner off &ome about 4:00 p.m.

Dooley admitted that he was present diti@aer’s preliminary examination and that he
spoke with Officer Laneisha Jones in the hallvajore the examination. He also admitted that
he had refused to provide a statement whepthgecutor and Diaz attempted to interview him in

the prosecutor’s office. He stated that thespcutor and Diaz had been hostile toward him and
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had told him that he could not testify if he didt make a statement. He claimed, however, that
he told Officers Stevens, Croskand Dale Collins where he andti®ener had been on the day of
the shooting. He also claimed that Petitionat been wearing work clothes and a blue jacket on
the day of the shooting. Id. at 88-13@eslso 5/21/08 Trial Tat 5-129 (Dkt. 11-45).

The fourth and final witness was Petitioner’s fiancée, Rekita Reno. Ms. Reno testified that
she and Petitioner were living together in @&r of 2006 and that Petitioner was home when she
left for work at 7:45 a.m. on the day of theosting. She did not seerhiagain until 5:00 p.m.
when she came home from work, but he was mgrkvith Chivas Dooley, and she did text him
by cell phone before noon that day. Although she did not get a response to her text, she had
informed Petitioner that her cousin’s car wouldt start and that hemasin needed a boost.
Petitioner had a beard at the time, and he was mgearblue jacket that gla He spent that night
at home with her, but he disappeared within deythe murder, which she learned about from the
police. She next saw Petitioner on Novemb&(®6, when he surrendered to the police with the
help of his lawyer. 5/21/08rial Tr. at 150-69 (Dkt. 11-45).

The prosecution’s rebuttal witness was police officer Dale Collins, who testified that he
went to the crime scene and then went bacthéoprecinct where he observed Chivas Dooley
talking with some other officers. He did not kn®ooley at the time, but he had the impression
that Dooley was trying to find oumthat the police knew about themoting. Dooley never indicated
that he wanted to speak with Collins, and he neail that he had inforation about the homicide.

Id. at 131-49.

On May 22, 2008, the jury found iRmner guilty, as charged, @ifst-degree, premeditated
murder, Mich. Comp. Laws § 750.316(1)(a), assaitth intent to commiimurder, Mich. Comp.
Laws § 750.83, and felony firearm, Mich. Conyaws § 750.227b. 5/22/08 Trial Tr. at. 82-83
(Dkt. 11-46). On June 12, 2008, the trial courtterced Petitioner to life imprisonment for the

murder conviction, a concurrent term of 171 moiftbsrteen years, three months) to twenty years
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in prison for the assault conviction, and a conseeuerm of two years in prison for the felony-
firearm conviction. Sentemg Tr. at 8 (Dkt. 11-47).

Petitioner, through counsel, filed a claimapipeal with the Michign Court of Appeals,
alleging that his trial attorney was ineffective faiting to call crucial witnesses at trial and failing
to request a missing-evidence instruction. He aleged that the trial court erred in failing to
dismiss the charges after the dedfinn of a 911 tape and failing itestruct the jury on the missing
evidence. Petitioner also filed a pro se suppleatdmief, raising the following claims about the
prosecutor’s conduct: the prosecution presented false arehdirgl) evidence, made disparaging
comments about defense counselproperly argued extraneous ttegis to the jury, failed to
endorse a key witness, and suppressed photogreyidence. Petitioner also argued that defense
counsel was ineffective for failing to objectttee prosecutor’'s conduct and establish that there
was no warrant for Dooley’s arrest. The Michigaourt of Appeals reged these claims and
affirmed Petitioner’s conviction in an unpublished, per curiam opinion. _See Tinsley, 2010 WL
4671122 (Mich. Ct. App. 2010). Petitianthen filed an aplication for leaveto appeal in the
Michigan Supreme Court, raising the samairok. On June 28, 2011, the Michigan Supreme
Court denied leave to appealchese it was not persuaded toiesv the issues. See People v.
Tinsley, 799 N.W.2d 6 (Mich. 2011) (table).

On June 29, 2012, Petitioner commenced dkison, filing a_pro_seetition for writ of
habeas corpus. Pet. for Writ dhbeas Corpus (Dkt. 1). S®ndent, through counsel, filed an
answer to the petition, allegingathPetitioner’'s claims were eéh procedurally defaulted or
meritless. Answer in Opposition to Pet. for Woft Habeas Corpus (Dkt. 12). Petitioner then
moved for a stay so that he couddurn to state court and exhastste remedies for his claim that
he had newly-discovered evidence about the proseswvithholding of material evidence. Mot.

for Stay and Abeyance (Dkt. 13). On July 2013, the Court granted f@ner’s motion for a
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stay and abeyance of the habeas proceedingslased this case for administrative purposes.
Opinion and Order (Dkt. 16.)

Petitioner, through counsel,ah filed a motion for relief fronudgment in the state trial
court, arguing that he was entitlexda new trial because the prosmu violated his right to a fair
trial by intentionally suppressing material 911 melbogs. The trial codrdenied Petitioner’s
motion, and the Michigan Court éippeals denied leave to appéaicause Petitioner had failed
to meet the burden of establishing entitlementtief under Michigan Court Rule 6.508(D). See

People v. Tinsley, No. 323659 (Mich. Ct. App. O24, 2014). The Michigan Supreme Court

likewise denied leave to appeal failure to meet the burden oftablishing entitlement to relief

under Rule 6.508(D)._See People wisley, 866 N.W.2d 429 (Mich. 2015).

On September 22, 2015, Petitioner returnethi® Court and filed an amended petition.
Amended Pet. for Writ of Habeas Corpus (Dk8). The Court then re-opened this case and
directed Respondent to file a supplemental answer. Opinion and Order (Dkt. 19). Respondent
subsequently filed an answer to the amendéiigpein which he incqoorated by reference his
prior answer. He also argued that Petitionéirs claim was procedatly defaulted, his new
claims were time-barred, and the state-cowtiglons were not conta to federal law,
unreasonable applications of federal law, or urmealle determinations of the facts. Answer in
Opposition to Amended Pet. for Writ of Habeasiter (Dkt. 20). Petitiordiled a reply, stating
that his claims were not procedurally defaultedbarred by the statute of limitations, that his
claims had substantial merit, and that he isalgtunnocent. He urgethe Court to review his
claims on their merits. Reply to Petr i&/rit of Habeas Corpus (Dkt. 25).

IIl. STANDARD OF REVIEW

Title 28 U.S.C. § 2254(d), as amended by the Antiterrorism and Effective Death Penalty

Act of 1996 (“AEDPA"), Pub. L. No. 104-132, 110a6t1214, imposes the following standard

of review for habeas cases:
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An application for a writ of habeas corpois behalf of a person in custody pursuant to
the judgment of a State court shall notdranted with respect tany claim that was
adjudicated on the merits in State court peatings unless the adjudication of the claim--
(1) resulted in a decision thatas contrary toor involved an
unreasonable application of, cleamgtablished Federal law, as
determined by the Supreme Court of the United States; or
(2) resulted in a decision that was based on an unreasonable
determination of the facts in light of the evidence presented in the
State court proceeding.
28 U.S.C. § 2254(d).
A decision of a state court is “contrary tokally established fedenalw if the state court
arrives at a conclusion oppositethat reached by the Supreme Court on a question of law, or if
the state court decides a case differently tthen Supreme Court has on a set of materially

indistinguishable facts. Williams v. Tay|ds29 U.S. 362, 405-406 (2000). An “unreasonable

application” occurs when “a state-court decistonmeasonably applies the law of [the Supreme
Court] to the facts of a prisoner’s case.” Id. at 409. A fedatadas court may not “issue the writ
simply because that court concludes in its pedwlent judgment that @éhrelevant state-court
decision applied clearly estabiiesd federal law erroneously imcorrectly.” 1d. at 411.

The Supreme Court has explained that a “f@dewurt’s collateral review of a state-court
decision must be consistent witie respect due state courts in tederal system.” Miller-El v.
Cockrell, 537 U.S. 322, 340 (2003). Thus, the ABDPnposes a highly deferential standard for
evaluating state-court rulings, and demands tlaé-stourt decisions be given the benefit of the
doubt.” Renico v. Lett, 559 U.S. 766, 773 (201@)."state court’s determination that a claim
lacks merit precludes federal halerelief so long as fairminded jurists could disagree on the

correctness of the state ctisirdecision.” _Harrington v. Richter, 562 U.S. 86, 101 (2011). The

Supreme Court has emphasized “that even agtrase for relief does not mean the state court’s
contrary conclusion was unreasonable.” Id. & 1Burthermore, pursusto section 2254(d), “a

habeas court must determine what argumentsemries supported or . . . could have supported,
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the state court’s decision; and then it must ablether it is possible fairminded jurists could
disagree that those arguments or theories aomastent with the holding in a prior decision” of
the Supreme Court. _Id. Habeas relief is aygpropriate unless each ground that supported the
state-court’s decision is examined and fountléainreasonable under the AEDPA. See Wetzel
v. Lambert, 520 U.S. 520, 525 (2012).

“If this standard is difficult to meet, that because it was meant to be.” Harrington, 562
U.S. at 102. Although 28 U.S.C2854(d), as amended by the BEA, does not completely bar
federal courts from re-litigating claims that hgweviously been rejected in the state courts, it
preserves the authority for a federal court @anghabeas relief only “in cases where there is no
possibility fairminded jurists add disagree that the state ctairdecision cordicts with” the
Supreme Court’s precedents. Id. Indeed, section 2254(d) “reflects the atdvalieas corpus is
a guard against extreme malfunctions in the statminal justice systems, not a substitute for
ordinary error correction through appeal.” Id. Thau&eadiness to attribute error [to a state court]
is inconsistent with the presumption that estaburts know and follow the law.” Woodford v.
Viscotti, 537 U.S. 19, 24 (2002). @&refore, in order to obtain hamerelief in federal courts, a
state prisoner is required to show that the statet’'s rejection of his e@im “was so lacking in
justification that thez was an error well understood and comprehended in existing law beyond any
possibility for fairminded disagresent.” Harrington, 562 U.S. at 103.

A state-court’s factual determinations are preed correct on federal habeas review. See
28 U.S.C. § 2254(e)(1). A habeas petitioner maytréhis presumption of correctness only with

clear and convincing evidence. Id.; Warre. Smith, 161 F.3d 358, 360-61 (6th Cir. 1998).

Moreover, habeas review is “limited to the rectndt was before theate court.” Cullen v.
Pinholster, 563 U.S. 170, 181 (2011).
[1l. ANALYSIS

A. Claim One: Suppression of Evidence
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The first claim alleges that the prosecutioalated Petitioner’s right to due process by
suppressing material evidence. The evidenaguestion was a recording of Darlene Russell’s
phone call to a 911 operator after the shooting. Although #te &tal court ordered the
prosecution to produce the recordiofjRussell’s call, Diaz testified at trial that he attempted
unsuccessfully to acquitbe recording and that the recordings no longer available. Petitioner
claims to have new evidence that the recordingst@®d on a computer haddve and that it can
be retrieved.

1. The State-Court Rulingsand Procedural Default

Petitioner raised a similar claim on direppaal, arguing that the trial court should have
dismissed the charges becauseplosecution destroyed the 9&tarding. The Michigan Court
of Appeals rejected the claim because thees no evidence that the police or prosecution
destroyed or failed to preserveetB11 recording in bad faith. &Court of Appeals also stated
that there was no indication the redagdwould have been exculpatory.

Following his direct appeal, Petitioner investigated the matter and discovered new evidence
that 911 recordings are stored ocoanputer hard drive and can terieved. Petitiner then filed
a motion for relief from judgment, which the stdtial court denied ia reasoned opinion, citing

Michigan Court Rule 6.508(0). The state appellate courtenied Petitioner's subsequent

! The relevant portions of this Rule read as follows:

(D) Entitlement to Relief. The defendant has the burden of establishing
entitlement to the relief requested. Theit may not grant relief to the defendant
if the motion

(2) alleges grounds for relief which were decided against the
defendant in a prior appeal proceeding under this subchapter,
unless the defendant establishes ¢hedtroactive change in the law
has undermined the prior decision;
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applications for leave to appeal in brief ordersohlstated that Petitioner had failed to establish
entittement to relief undeRule 6.508(D). Respondent argu¢hat Petitioner's claim is
procedurally defaulted to the extent Petitionerising a novel claim that was not raised on direct
appeal. Answer in Opposition to Amended.Pgp. 20-24 (Dkt. 20); see Rule 6.508(D)(3).

In the habeas context, a procedural defeufta critical failure to comply with state
procedural law.” _Trest v. Cai®22 U.S. 87, 89 (1997). Pursuaatthe doctrine of procedural
default, a federal court may decliteereview the merits of a stgpeisoner’s claim if a state court
decided not to hear the claim because the pristailed to abide by a state procedural rule.

Martinez v. Ryan, 566 U.S. 1, 9 (2012). But “aqedural default does not bar consideration of a

federal claim on . . . habeas review unless thestadé court rendering a judgment in the case
clearly and expressly states thiatjudgment rests on a state pedural bar.”_Harris v. Reed, 489
U.S. 255, 263 (1989) (internal quotation marks omitt€Zhurts engage in the following four-step
inquiry when determining whether a habeas etér’'s claim has been procedurally defaulted:

First, the court must determine that thera state procedural rutbat is applicable

to the petitioner’s claim and that petitioniled to comply with the rule. . . .
Second, the court must decide whether tagestourts actually enforced the state
procedural sanction. . . . ifl, the court must decidehether the state procedural
ground is an adequate and independent state ground on which the state can rely to
foreclose review of a federal constitutibciim. . . . Once the court determines

that a state procedural rule was not contpligth and that the rule was an adequate

and independent state ground, then the pasti must demonstrate . . . that there

(3) alleges grounds for relief, other than jurisdictional defects,
which could have been raised on appeal from the conviction and
sentence or in a prior motiamder this subchapter, unless the
defendant demonstrates

(a) good cause for failure to raise such grounds on
appeal or in the prior motion, and

(b) actual prejudice frorthe alleged irregularities
that support the claim for relief.

Mich. Ct. R. 6.508(D)(2) and (3).
16



was cause for him not to follow the prdceal rule and that he was actually
prejudiced by the allegleconstitutional error.

Kelly v. Lazaroff, 846 F.3d 819, 828 (6th C2017) (quoting Stone v. Moore, 644 F.3d 342, 346

(6th Cir. 2011) (quoting Maupin v. Srhjt785 F.2d 135, 138 (6th Cir. 1986)).

The state procedural rule guestion here is Michiga@ourt Rule 6.508(D)(3), which
generally prohibits state couriom granting relief fom judgment if thedefendant could have
raised his or her claim on app&am the conviction. To deterngrwhether a state court enforced
this rule, courts look to the last reasoned statert opinion rejecting the petitioner’s claim.

Guilmette v. Howes, 624 F.3d 286, 291 (6th Cir. 2010) (en banc).

The last state court to issue a reasoned @pion Petitioner’s claim, as currently styled,
was the state trial court on collateral review of Petitioner’s convictions. The trial court cited Rule
6.508(D)(3) in its decision denying tR®ner’'s motion for relief from judgment and stated that
Petitioner had failed to show both “good cause” under Rule 6.508(D)(3)(a) for failing to raise his
claim on direct appeahd “actual prejudice.”

Rule 6.508(D)(3) is an adequate and indepenhgeund on which state courts may rely to

foreclose review of federal claims. Howard Bouchard, 405 F.3d 459, 477 (6th Cir. 2005).

However, the trial court also stated that Petittdreed previously raised his Brady claim on direct
appeal and that he was precluded from rgdiing the claim by Rule 6.508(D)(2). 3/21/14
Opinion (Dkt. 21-4). The stawmourt inexplicably concluded Hothat Petitioner was precluded
from raising his claim because the claim had alydaeen litigated on direct appeal and that the
claim was barred because Petitioner failed to raselaim on direct appeal. “At most, the order
is ambiguous, and . . . ambiguoudens do not provide adequated independent state grounds.”

Peoples v. Lafler, 734 F.3d 503, 511 (6th €013) (citing Guilmette, 624 F.3d at 289-92).

The Court concludes that Petitioner’s clainmat procedurally defaulted because the last

state trial court to render a reasoned decisioReatitioner’s claim did notlearly and expressly
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state that its decision rested oa girocedural bar found in Rule 6.508(D)(3). Further, the rejection
of Petitioner’s claim under 6.508(D)(B)not a bar to federal habeas review. Id. at512. The Court

will proceed to address the merits of Petitioner’s claim.

2. The Merits
Petitioner claims that the ggecution violated his rightb due process by suppressing
information about the recordirthat Ms. Russell made to a 9aferator after the shooting. The
Supreme Court has held that “suppression bytbhsecution of evidence favorable to an accused
upon request violates due process where the evidemneaterial either to guilt or to punishment,

irrespective of the good faith tad faith of the prosecution.Brady v. Maryland, 373 U.S. 83,

87 (1963). There are three composetat a true Brady claim: ‘Ae evidence at issue must be
favorable to the accused, either because it is eatarly or because it is impeaching; that evidence
must have been suppressed by the State, eithiedlwor inadvertently;and prejudice must have

ensued.”_Strickler v. Greene, 527 U.S. 263, 2811889). “[E]vidence is material ‘if there is a

reasonable probability that, had the evidence lbstlosed to the defense, the result of the

proceeding would have been different.” kt. 280 (quoting United States v. Bagley, 473 U.S.

667, 676 (1985)).

The fact that Russell made a call to the &fidrator after the shootjrwas not suppressed.
Petitioner’s first attorney knew about the calldaattempted to acquire a recording of the call
before Petitioner’s first trial, and because pihesecution never acquired the recording, it cannot
be said that the prosecutisnppressed the recording.

Petitioner, nevertheless, contends thatpitesecution (i) perpetuated an erroneous belief
that the 911 call was stored on an erasable magapgdnstead of a computer, (ii) falsely claimed
that the recording was irretrievably purged aftenety days, (iii) concealed how government

agents routinely retrieve 911 records from its paterized storage systeaiter ninety days, and
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(iv) concealed the fact that the digital forensiperts can retrieve the requested evidence today.
The record does not support Hetier's contention that the ggecution suppressed information
about 911 calls being stored on a computer. Risitfied at Petitioner’s trial that he thought 911
calls were kept on a computer.19/08 Trial Tr. at 85 (Dkt. 11-43).

The record also does natpport the contention that theogecution knew how to retrieve
deleted 911 recordings and concdaleat information from the dense. In addition, although
Petitioner asserts that the peostion falsely claimed the 911 redng was unavailable, he was
able to determine through an independent invastig conducted after hsecond trial that 911
recordings can be retrieved from a computer’s ldairce even if a recording purged or deleted.
There is no_Brady violation wheta defendant knew or should have known the essential facts
permitting him to take advantage of any exculpatory information.” Coe v. Bell, 161 F.3d 320, 344
(6th Cir. 1998).

More importantly, Petiner has not shown that ethmissing 911 recording was
exculpatory. He contends thidte recording would have suppedt his alibi defense and could
have been used to impeach Russell and undermine her identification of him as the shooter.
According to Petitioner, the reaing would have shown that Rulidailed to name the shooter
during the call. Russell, however, testified at @tnel hearing and atiéd that the 911 operator
did not ask her about the shootet/18/07 Mot. Hr'g at 10 (Dkt. 11-12); 5/13/08 Trial Tr. at 41
(Dkt. 11-40). Petitioner merelgpeculates that the operatoked Russell about the shooter’'s
identity. His_Brady claim fails because has not shown that the missing 911 recording was
material evidence.

Petitioner also has failed to shtvat he was prejudiced byelprosecution’s failure to
produce the 911 recording. Russell admitted at trial that she did not tell the 911 operator who shot
her. 5/13/08 Trial Tr. at 41 (Dk11-40). She also admitted tishte did not identify the shooter

in her other calls to people after the shootingoothe police at the crime scene, the emergency
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medical technicians, or the doc at the hospital._Id. &é03-05. She did, however, identify
Petitioner in a photo array on the day after the shoaoting, id. at 58flardwvitnesses testified that
she informed them the shooter was the samewtenhad assaulted Mosley in his home, id. at
205 (emergency medical technician Rae C. Johsdestimony); 5/14/08 Trial Tr. at 59-60 (Dkt.
11-41) (Officer Michael Malone’s testimony).

The jury had sufficient information with wdh to evaluate Ms. Russell’s credibility, and
there was independent evidence supporting her identification of Petitioner as the shooter. Thus,
there is not a reasonable probability thatl i@e prosecution acquired and disclosed the 911
recording to the defense, the result of thel tnauld have been differgé. The state courts’
rejection of Petitioner’s claa was objectively reasonable.

B. Claim Two: Ineffective Assistance of Counsel

Petitioner alleges next that his trial attorngglated his right to effective assistance of
counsel by failing to investigate @produce crucial defense witneséeFhe four witnesses in

guestion are the 911 operator, Chakan Tinsgleyry Hicks, and attorney Jon Posner.

2 Respondent claims that Petitiorfigiled to raise a portion of this claim and other claims in his
initial petition and that the claims are now bdrbg the one-year habeas statute of limitations,
28 U.S.C. § 2244(d). Specifically, Respondent ends that the amended petition raises new
claims that (i) trial counsel ilad to investigate th811 operator, (ii) trial counsel failed to
investigate whether a warrant was issued for &vooley, and (iii) Rgioner was denied his
right to counsel. Answer in Oppositi to Amended Pet. at 37-50 (Dkt. 20).

Although Petitioner’s claim that he was deshhis right to coured by the prosecutor’s
misconduct is new, see Brief in Support of Arded Pet. at 33-34, (Dkt. 18), Petitioner raised
the other allegedly new claims about defense coumses initial petition and brief. He argued
that attorneys have a duty tovestigate the law and the factedahat failure to investigate
promising witnesses and key evidence is defiqgg@ntormance. Brief in Support of Pet. for Writ
of Habeas Corpus at 20 (Dkt. 1And he asserted in his heading &aim five of the initial brief
that trial counsel was ineffective for failingqoestion whether a warrant was issued for Dooley.
Id. at Il (Dkt. 1) and 59 (Dkt. 1-1).

Even if some of Petitioner’s claims are new, the habeas statute of limitations is not
jurisdictional. _Allen v. Yukins, 366 F.3d 396, 4(@th Cir. 2004). The Court will proceed to
adjudicate Petitioner’s claims, becatisey do not warrant habeas relief.
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1. The State Appellate Court’s 2cision and Procedural Default

Petitioner raised his claims about Chakanslgy, Jerry Hicks, andon Posner on direct
appeal. The Michigan Court of Appeals adjudiddtes claims on their merits and concluded that
defense counsel was not ineffective falirig to call Tinsley, Hicks, or Posner.

As for the 911 operator, Petitier argued on appeal that his trial attorney was ineffective
for failing to call Shante Jeffries, a veteran 911 operaho testified at Petitioner’s first trial about
procedures that 911 operators are expectedlltosvio The Michigan Courof Appeals rejected
this claim on the ground that Jeffries was notdperator who took Russell’s call and she had no
personal knowledge of the shootiogRussell’s call. The Court &ppeals statethat there was
no basis for concluding that the 911 call had affgct on the jury’sverdict and, therefore,
Petitioner was not prejudiced by defense cousialure to call tle veteran 911 operator.

Petitioner argues in his amended petition that counsel was inedictive for failing to
investigate and call the 911 openawho actually took Russ&l call after the shooting.
Respondent argues that this claim is proceduddhaulted because Petitioner did not raise the
same claim on direct appeal while he laadavailable state remedy to exhaust.

Procedural default ordinarily is not a gatictional matter, Johnson v. Lee, 136 S. Ct. 1802,
1806 (2016) (citing Trest, 522 U.S. at 89), difidudicial economy mght counsel’ bypassing a
procedural-default questiaghthe merits ‘were easily resolvable against the habeas petitioner.”

Id. (quoting_Lambrix v. Singlary, 520 U.S. 518, 525 (1997)). Petitioner’s claim about defense

counsel’s failure to investigate and call the 911rafme lacks merit, anthe Court finds it more
efficient to address the substantive merits oftidegr’s claim than to determine whether the claim
is procedurally defaulted. Theourt, therefore, excuses the ghe procedural default regarding
Petitioner’s claim about the 911 operator.

2. Clearly Established Supreme Court Precedent
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The “clearly established Federal law” for Beher’s claims of ineffective assistance of

counsel is_Strickland v. Washington, 466 U668 (1984). _Cullen, 563 U.S. at 189. Under

Strickland, a defendant must shdthat counsel's performanceas deficient” and “that the
deficient performance prejudiced the defensericBand, 466 U.S. at 687. “Unless a defendant
makes both showings, it cannot bé&dshat the conviction . . . sellted from a breakdown in the
adversary process that renders the result unreliable.” Id.

The deficient-performance prong “requires shmgathat counsel made errors so serious
that counsel was not functionings the ‘counsel’ guaranteed the defendant by the Sixth
Amendment.” _Id. “[T]he defendant must shdhat counsel’s representation fell below an
objective standard of reasableness.”_Id. at 688.

The “prejudice” prong “requires showing that coelisserrors were so serious as to deprive
the defendant of a fair trial, a trial whose fessl reliable.” 1d. at687. A defendant must
demonstrate “a reasonable probability that, but for counsel’s unprofessrooal, the result of
the proceeding would have been different. A oeable probability is a probability sufficient to
undermine confidence in the outcome.” Id. at 694.

“The standards created byiSkland and § 2254(d) are bdttighly deferential,” and when
the two apply in tandem, review is ‘doublyd.5 Harrington, 562 U.S. &05 (internal citations
omitted). “When § 2254(d) applies, the questiamiswhether counsel’s actions were reasonable.
The question is whether there is any reasanabpjument that counssétisfied_Strickland’s
deferential standard.”_Id.

On the issue of investigatiorthe Supreme Court has said that

[clounsel has “a duty to make reasonableegtigations or to make a reasonable

decision that makes particular investigas unnecessary.” Stkland, 466 U.S. at

691, 104 S.Ct. 2052. “[R]easonably diligent counsel may draw a line when they

have good reason to think further investigation would be a waste.” Rompilla v.

Beard, 545 U.S. 374, 383, 125 S.Ct. 2456, 162 L.Ed.2d 360 (2005). The Supreme

Court has held that counsel is not inefifex for failing to investigate if “further
investigation would have been fil@iss,” Wiggins v. Smith, 539 U.S. 510, 525,
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123 S.Ct. 2527, 156 L.Ed.2d 471 (2003), because the additional evidence “would
be of little help,”_Strickland, 466 U.%t 699, 104 S.Ct. 2052, “can reasonably be
expected to be only cumulativeBobby v. Van Hook, 558 U.S. 4, 11, 130 S.Ct.
13, 175 L.Ed.2d 255 (2009), or carries “ses risks” of “expos[ing defendant’s
story] as an invention,” Hangton, 562 U.S. at 108, 131 S.Ct. 770.

Fitchett v. Perry, 644 F. App’x 485, 491 (6th Cir. 2016).

Under_Strickland, the Court “must presume thetisions of what evidence to present and

whether to call or question witnesses are mattarsabstrategy.”_Cathon v. Jones, 77 Fed. App’x

835, 841 (6th Cir. 2003) (citing Hutchison v. Bell, 303 F.3d 720, 749 (6th Cir. 2002)). “A defense

counsel has no obligation to cait even interviewa witness whose testony would not have

exculpated the defendant.”” _Millender v. &us, 376 F.3d. 520, 527 (6th Cir. 2004) (quoting

Millender v. Adams, 187 FSupp.2d 852, 877 (E.D. Mich. 2002)t{eg Marra v. Larkins, 111 F.

Supp. 2d 575, 585 n. 13 (E.D. Pa. 2000)).
3. Application
a. The 911 Operator

Petitioner alleges that defee counsel should have prodd the 911 operator who spoke
with Ms. Russell after the shontj. According to Petitioner, thraperator would have established
that Russell failed to &htify the shooter when the operatmked about the suspect. Russell,
however, claimed that the operator did not ask her about the shooter, and Petitioner merely
speculates that the operator did ask for informatlmwut the shooter. A defense attorney’s failure
to pursue a defendant’s purelyesplative claim does not fall beloan objective standard of

reasonableness. United States v. Burwell, 88upp. 3d 6, 12 (D. D.C. 2015). Furthermore, as

previously explained, Russelladtified the shooter to other peehortly after the shooting, and
she admitted at trial that sheddiot identify the shooter whespeaking to the 911 operator.
The Court concludes that e&h911 operator would not havexculpated Petitioner.

Therefore, defense counsel’s failure to investéigatd call the operatorddnot amount to deficient
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performance, and the allegedly deficient perfaragadid not prejudice Patiner. Millender, 376
F.3d. at 527.
b. Chakan Tinsley

Chakan Tinsley is Petitioner’'s sister and d&y’s former girlfriend. She testified at
Petitioner’s first trial that sheved with Mosley for about a yeand a half and moved out of his
house a few months before the shooting. Sheneld that the reas®he stopped living with
Mosley was that she wanted to move on withliie. 7/26/07 Trial Trat 143-47 (Dkt. 11-26).

Petitioner contends that hisal attorney should have prodedt Tinsley at his second trial
to refute Chelsea Mosley'sidt testimony that her father, @des Mosley, had a tumultuous
relationship with Tinsley. Acading to Petitioner, Chakantestimony would have undermined
the prosecution’s theory that the contentioustiatahip between Tinsley and Charles Mosley, as
described by Chelsea Mosley, was Patiéir's motivation for shooting Mosley.

Tinsley, however, testified about an inalevhen she tried t@revent Mosley from
drinking and driving. She desisged how she hid Mosley’s car keys behind her back because
Mosley was drunk and was getting ready to go soreesvin his car. She claimed that Mosley
bent her arm back “real hard” at the time #mat she reacted by screaming, yelling, and asking
Mosley to stop what he was doing. She calledptiiee to report the indent. Id. at 151-52.

Tinsley also testified that, after she mdveut of Mosley’s home, Mosley called her
frequently. While some of the messages werd@ipesothers were negative, and she did not like
the constant calls or the threatepnature of some of the callfd. at 158, 168-169The Michigan
Court of Appeals observed on direct reviginat this testimony would have provided the
prosecution with an additional motive for Petiter to act out against Mosley. The Court of
Appeals also pointed out that Tinsley’s testim would have done littleo advance Petitioner’s
alibi defense and misidentificati theory. This Courgrees and concludes that defense counsel

was not ineffective for failing to call Tinsleas a witness at Petitioner’s second trial.
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c. Jerry Hicks

Jerry Hicks testified at Petitioner’s firstal that he witnessed the shooting and that
Petitioner was not the shooter. Id. at 86. Petitioner asserts that his attorney should have produced
Hicks at the second trial to supp®ttitioner’s alibi defense and belp the jurydecide the key
issue at trial, namely, the sheds identity. But Hicks’ teemony was problematic because, even
though he provided a general degtian of the shooter and the shooter’s actiahdrial, he
admitted that he did not bother to inform the geiwhat he saw. Id. at 95-96. He also admitted
that he was testifying because Petitioner’s brotkees his friend, and he gathe impression that
his testimony was based on a fabricatéthess statement. Id. at 97-106.

To his credit, defense counsel produced Marésan at the second tkialackson testified
that he was present during thesting and that Petitioner was ribe shooter. 20/08 Trial Tr.
at 15, 17 (Dkt. 11-44). The Courtrags with the Michign Court of Appeals that defense counsel
was not ineffective for failing tinvestigate and call Jerry Higskas a witness and for producing
Mario Jackson instead.

d. Jon Posner

Attorney Jon Posner testified at the firgaltthat Petitioner had a thick, full beard on the
day after the shooting. 8/2/07 Trial Tr. at 89(B&t. 11-28). Petitioner argues that Posner could
have impeached eyewitnesses who did not sayeagyabout the shooteriag a beard and Eric
Pringle who testified at the second trial that thergan had a thin or closely shaved goatee, not a
full or bushy beard. 5/14/08 Trial Tr. at 20-&%,, 45 (Dkt. 11-41). Other witnesses, however,
testified that Petitioner had a full beard at thestmhthe shooting. 5/2080Trial Tr. at 41-42 (Dkt.
11-44) (Victor Burnett); id. at 1008, and 5/21/08 Trial Tr. at 9-1Pkt. 11-45) (Chivas Dooley).
Furthermore, Posner, described Petitioner agylfeihand sturdy, not skinny. 8/2/07 Trial Tr. at
94 (Dkt. 11/28). This testimony confirmed theeejtnesses’ testimony that the shooter was a

stocky man.
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Posner also testified that had met Petitioner in an attorney-client capacity on October
21, 2006. _Id. at 94. As the Michigan CourtAgpeals pointed out, defense counsel may have
decided not to call Posner to as@rawing attention to the factahPetitioner contacted Posner in
his professional capacity as atoaney shortly after the shooting. For all these reasons, defense
counsel was not ineffective for failing to intigate and call Jon Posner as a witness.

4. Conclusion

For the reasons given above, defense cogngelformance was not deficient, and the
alleged deficiencies didot prejudice Petitioner. Even ifeélCourt had concluded otherwise, the
state appellate court’s adjudication of Petitimeclaim about trial counsel was objectively
reasonable. Therefore, underi@and’s doubly deferential stdard, Petitioner has no right to
relief on the basis of hidaim about trial counsel.

C. Claim Three: Prosecutorial Misconduct

Petitioner alleges next that the trial prosecatmisconduct deprived him of a fair trial and
due process of law. Specifically, Petitioner emats that the prosecutor: (i) presented false
evidence about a pending warrant for Chivas Bypaind implied that Dooley was an accomplice
to the murder and (ii) made disparaging commabbut defense counsel by implying that defense
counsel was intentionally tnyg to mislead the jury.

Petitioner raised his claim about the prosecatodirect appealThe Michigan Court of
Appeals reviewed the claim for pheérror because Petitioner did mdiject at trial. The Court of
Appeals went on to conclude that Petitioner haidestablished plain error. Respondent argues on
the basis of the state court’s plain error egvithat Petitioner procedurally defaulted his
prosecutorial-misconduct claim. In the intedgtidicial economy, th€ourt excuses the alleged
procedural default and proceeds to adgdieetitioner’s claim on its merits.

1. Legal Framework
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“Claims of prosecutorial misconduct are reveglindeferentially” in a habeas corpus case,
Millender, 376 F.3d at 528, and the Supreme Csuwdses “demonstrate that the touchstone of
due process analysis aases of alleged prosecutorial miscondsidhe fairness of the trial, not

the culpability of the prosecutor.” Smith Rhillips, 455 U.S. 209, 219 (1982). The relevant

guestion is whether the prosecuta®nduct infected the trial witkuch unfairness as to make the

resulting conviction a denial of due proce8arden v. Wainwright, 477 U.S. 168, 181 (1986).

Because that standard is “a very general’araurts have considerable leeway in
resolving such claims on a case-by-casesbaBarker v. Matthews, 567 U.S. 37,
48, 132 S.Ct. 2148, 183 L.Ed.2d 2D12) (per curiam). Thateway increases in
assessing a state court’s ruling undeD®A. [Courts] “cannot set aside a state
court’s conclusion on a federal prosemial-misconduct claim unless a petitioner
cites . . . other Supreme Court precedeat shows the state court’s determination
in a particular factual context wasireasonable.”_Trimble [v. Bobby, 804 F.3d
767, 783 (6th Cir. 2015)].

Stewart v. Trierweiler, 86F.3d 633, 638-39 (6th Cir. 2017).

2. Testimony and Comments about an Arrest Warrant

Ms. Russell testified thatfaw weeks before the shooting, two men assaulted Mosley in
his home and that Mosley told her Petitioner was of the men involved in the incident. At
Petitioner’s trial, two police officers testified thatwarrant for Chivas Dooley’s arrest had been
prepared in connection with the felonioussault on Mosley in his home on October 1, 2006.
5/14/08 Trial Tr. at 136-3@Dkt. 11-41); 5/19/08 Trialr. at 139-40 (Dkt. 11-43).

Petitioner states that, after his trial, onehef former attorney$earned that no arrest
warrant was issued for Chivas Dooley. As altesithis new information, Petitioner argues that
the prosecutor presented falsetiteeny that an arrest warrant chdveen issued for Dooley in
connection with the incident &osley’s home on October 1, 2006

As long ago as Mooney v. Holoha®2U.S. 103, 112, 55 S.Ct. 340, 342, 79 L.Ed.

791 (1935), [the Supreme] Court made clémat deliberate deception of a court

and jurors by the presentation of knowdalse evidence is incompatible with

‘rudimentary demands of justice.” This sveeaffirmed in Pyle v. Kansas, 317 U.S.

213,63 S.Ct. 177, 87 L.Ed. 214 (1942)._lrpNav. lllinois, 360 U.S. 264, 79 S.Ct.
1173, 3 L.Ed.2d 1217 (1959), [the Supreme Court] said, ‘(t)he same result obtains
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when the State, although not solicitingsaevidence, allows it to go uncorrected
when it appears.’ Idat 269, 79 S.Ct., at 1177.

Giglio v. United States, 405 U.S. 150, 153 (1972). But

to prove that the prosecutor’s failurectarrect false testimony violated due process
rights, a petitioner must demonstrate that: (1) the statement was actually false; (2)
the statement was material; andt{®) prosecution knew it was false.

Rosencrantz v. Lafler, 568 F.3d 577, 583—-84 (6th Cir. 2009).

Diaz testified at Petitioner'sial that he thought anothefficer had prepared a warrant
naming Dooley as a suspect ir thssault on Mosley at Mosleyieme. He explained, however,
that he did not execute the warrant, arf@sbley, or proceed against Dooley because the
prosecutor had advised him not to do so, as Dooley was a defense witness for Petitioner. 5/19/08
Trial Tr. at 102-04, 139 (Dkt. 1133. This may explain why P&bner has found no record of a
warrant for Dooley’s arrest.

Even if the officers were mistaken about the warrant, there is no evidence that the
prosecutor in the murder case knew that the officessimony about a warraheing issued in the
felonious assault case was false. Thus, Petitionkiis that the prosecutor failed to correct false
testimony lacks merit, and the state appellaiertts rejection of the claim was objectively
reasonable.

3. Suggesting that Dooley was an Accomplice

The prosecutor stated in her closing argument that it was “the People’s position that Mr.
Dooley was the getaway driver” and that Dooley “was present at the getaway scene.” 5/22/08
Trial Tr. at 20, 26 (Dkt. 11-40). Petitioner allegleat the prosecutor mesil the jurors by arguing
that Dooley was an accessaoythe shooting for whit Petitioner was on trial.

Although “[i]t is improper for a prosecutoduring closing arguments, to bring to the
attention of the jury any ‘purported facts thataogin evidence and are prejudicial,” they “‘must

be given leeway to argue reasonable inferefroes the evidence.” _Byrd v. Collins, 209 F.3d

28



486, 535 (6th Cir. 2000) (internal citations omittedh this case, Russell informed Diaz that
Dooley was present with Petitioner at M®ogk house on October 1, 2006. Dooley himself
testified that he and Petitioner were togethest of the day on October 20, 2006, and that he was
the driver and Petitioner was thassenger. He also testifiectline and Petitner drove by the
gas station after the shooting, 524 Trial Tr. at 49, 77-80 (Dkt. 145), and he admitted that he
might be a wanted man, 5/20/08 Trial Tr. at (@kt. 11-44). In light of the evidence, the
prosecutor’'s comment that Dooley likely was ¢fe¢away driver after thshooting on October 20,
2006, was a reasonable inference from the evidence. As such, the comment was proper and the
state appellate court’s rejectiohthe claim was reasonable.
4. Denigrating Defense Counsel

Petitioner argues next that the prosecudenigrated defense counsel in her closing

argument by implying that defense counsel wgsidr to mislead the jury. The Supreme Court

has stated that attorneys ynaot “make unfounded and inffanatory attacks on the opposing

advocate.”_United States v. Young, 470 U.S. 1,986). But a prosecutor’s response to evidence
presented at trial or to defense counsel’s closing argument is well within the prosecutor’s wide

latitude to respond to the defense’s ca¥éogenstahl v. Mitchell, 668 F.3d 307, 330 (6th Cir.

2012).

During her closing argument, the prosecutmmmarized some of the prosecution
witnesses’ testimony and then eacaged the jurors to look aefense counsel’'s case and ask
themselves whether they could put their faith lb@kief in someone like GVias Dooley. She went
on to suggest that Dooley was the getaway driver after the shooting, that his time frame for the
events was not credible, and that Dooley did imgthio help Petitionersase. The prosecutor
maintained that Mario Jackson was not presening the shooting and that he had a motive for

testifying as he did. As for Victor Burnettetiprosecutor said that he and Dooley recapped the
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events of the day so that theguld get their story straigh®/22/08 Trial Tr. 19-20, 22-26 (Dkt.
11-46).

Defense counsel subsequently argued that the case was not about Dooley and that, instead,
the case was about identdtion. Defense counsel then atfged to discredit the prosecution
witnesses, and he argued that the timeline preddmytehe defense witnesses, while not perfect,
was not defeated by the prosecution. He maiaththat the prosecutionddnot carry its burden
of proof. 1d., pp. 29-51.

On rebuttal, the prosecutor stated thdédse counsel had presented a common theme that
everybody except the defendant was on trial. pitwsecutor also stated that defense counsel
wanted the jurors to spend time looking at wenatlence was missing because he did not want
them to see what evidence was present. She shatei was not a case of identification and that
it was a case of intent. She then attemptedftaerenany of the thingghat defense counsel had
said about the evidence in his argument. [&h1a68. The prosecutor's arguments were proper
because they were based on the evidence andwiieya response to defense counsel’s closing
argument.

The trial court, moreover, instructed the jatythe beginning and at the close of the case
that the attorneys’ closing arguntemere not evidence and that jlmors should base their verdict
only on the evidence. 5/12/08 Tried. at 111-12 (Dkt. 11-39); 5/228 Trial Tr. at 5, 59, 62 (Dkt.
11-46). Because jurors are presumed to have followed the trial court’s instructions to them,

Richardson v. Marsh, 481 U.S. 2,1 (1987); Stanford v. Parker, 266 F.3d 442, 459 (6th Cir.

2001), the prosecutor’s closing arguments in adllilood did not have a “substantial and injurious

effect or influence” on the jury’s verdichd were harmless. Brecht v. Abrahamson, 507 U.S. 619,

623 (1993).
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None of the prosecutor’s conduct or remarksated Petitioner’s triavith such unfairness
as to make the resulting conviction a denial of phezess. Therefore, Reiner is not entitled to
relief on the basis of his presutorial-misconduct claim.

D. Claim Four: Failure to Reveala Witness’'s Reward for Testifying

The fourth habeas claim alleges that the grason failed to disclose that it rewarded Eric
Pringle for his trial testimony, which Pringle altérat the second trial bpcluding a description
of the gunman’s facial hatr. The basis for this claim is Pringle’s post-trial affidavit that, before
Petitioner’s first trial, and antinuing through his second tria, detective and the prosecutor
assigned to Petitioner’'s case promised to redehrggle’s unpaid parkingckets and to provide
him with a job at the Detroit Pale Department in return for hdescription of the shooter at
Petitioner’s trial. Pringle states in his affidaiat he believed the prosecution would take care of
his tickets and give him a jowith the police department His testimony matched what the
prosecution wanted him to say.iigjle states thatlthough he testified abotite shooter’s facial
features at both trials, he never saw the shtwtface and that he believes his inaccurate
description of the shooter hasll® the conviction of an innoceman. Amended Pet., Ex. P (Dkt.
18).

The Michigan Court of Appeals addredsPetitioner's claim on direct appeal and
concluded that any impeachment of Pringle&iteony would not have changed the outcome of
Petitioner’'s case. The Supreme Court has said that,

under_Brady, the State violates a defendamght to due process if it withholds

evidence that is favorable to the defeasd material to thelefendant’s guilt or
punishment. . . . “[E]vidence is ‘materialithin the meaning of Brady when there

3 At Petitioner’s first trial, Prigle explained that he had descdlibe shooter to the police as an
African American male, five fegseven inches to five feetn@ inches tall, a hundred ninety-

five to two hundred thirty-five pounds, sturdy, watshort haircut, anventy-three to twenty-
seven years old. 7/19/07 Tr.188, 177 (Dkt. 11-22). When questioned by defense counsel, he
agreed that the person he sawmd have a full beard. Id. at 17At the second trial, he said

that the shooter had a thin goat&#14/08 Tr. at 20-2137 (Dkt. 11-41).
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is a reasonable probability that, had thelemce been disclosed, the result of the
proceeding would have been differenCone v. Bell, 556 U.S. 449, 469-470, 129
S.Ct. 1769, 173 L.Ed.2d 701 (2009). A reasdeprobability does not mean that
the defendant “would more likely than nudve received a different verdict with
the evidence,” only that éhlikelihood of a differentesult is great enough to
“undermine[ ] confidence in the outcorakthe trial.” Kyles v. Whitley, 514 U.S.
419, 434, 115 S.Ct. 1555, 131 L.Ed.2d 490@95) (internal quotation marks
omitted).

[E]vidence impeaching an eyewitness maylmimaterial if the State’s other
evidence is strong enough to sustain canfak in the verdict. See United States
v. Agurs, 427 U.S. 97, 112-113, and n. 21, 96 S.Ct. 2392, 49 L.Ed.2d 342 (1976).

Smith v. Cain, 565 U.S. 73, 75-76 (2012).

Here, even assuming that Pringle’s affitdlaabout being promised benefits for his
testimony is true, he did not identify Petitionettrél, and defense counsel cross-examined him
about the change in his description of the shtotace. 5/14/08 Trial Tr. at 37-38 (Dkt. 11-41).
Ms. Russell, moreover, was certain that Petitiomas the shooter. 5/13/08 Trial Tr. at 105-06,
114 (Dkt. 11-40). Given Ms. Russell’'s testimony, &nvahgle’s failure to identify Petitioner as
the shooter, there is not a reaable probability that, had thelesied promises to Pringle been
disclosed to the defense, the result of thd tmauld have been different. Thus, the alleged
impeachment evidence was not material evidence, and Petitioner’s due process claim fails.

E. Claim Five: Failure to Object to the Prosecutor’'s Misconduct

In his fifth and final claim, Petitioner allegighat defense counsel provided ineffective
assistance when he failed to investigate and ascertain that no warrant was issued for Chivas
Dooley. Petitioner further alleges that defensensel was ineffective for failing to object to the
prosecutor’s misrepresentatiaf evidence about the warrafdr Dooley’s arrest and her
disparaging remarks about defense counsel. éteditiargues that the outcerof the trial likely

would have been different were ittrfor counsel’s deficient performance.
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The Supreme Court has statddat “[c]lounsel is unconstitiwnally ineffective if his
performance is both deficient, meaning his erames ‘so serious’ that heo longer functions as
‘counsel,” and prejudicial, meaning his errors depthe defendant of aifarial.” Maryland v.

Kulbicki, 136 S. Ct. 2, 3 (2015) (per curiariting Strickland, 466 U.S. at 687) (emphasis
omitted). As noted above, the prosecutor’s closing arguments about the defense theory were not
improper, and it does not appear that the offidestified falsely about obtaining a warrant for
Dooley’s arrest or that the ggecutor knew the officers’ testimomsas false. Consequently, trial
counsel’s failure to object to the prosecutor’aduct or to question whether a warrant had been
issued for Dooley did not amoutat ineffective assistance.

F. Certificates of Appealability and Proceeding_n Forma Pauperis on Appeal

Petitioner may not appeal the Court’s denidliethabeas petition unleaslistrict or circuit
judge issues a certificate of aghability. 28 U.S.C. § 2253(c)(1)(Afed. R. App. P. 22(b)(1). A
certificate of appealability magsue “only if the applicant has d&a substantial showing of the
denial of a constitutional right.” 28 U.S.C. § 225823. “A petitioner satisfies this standard by
demonstrating that jurists otason could disagree with the dist court’s resolution of his
constitutional claims or that fjists could conclude thissues presented are adequate to deserve

encouragement to proceed further.” Milldr-B37 U.S. at 327 (citop Slack v. McDaniel, 529

U.S. 473, 484 (2000)).
Reasonable jurists could rfirtd the Court’'s assessment Bétitioner’s claims debatable
or wrong. Accordingly, the Court will deny a cextdie of appealability. hCourt, nevertheless,

will allow Petitioner to proceed in forma pauigeon appeal because the Court granted him

permission to proceed in forma pauperis in thisi€ (Dkt. 5), and an agal could be taken in

good faith. 28 U.S.C. 8§ 1915(a)(8ed. R. App. P. 24(a)(3)(A).

V. CONCLUSION
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For the reasons given above, the state caaismns rejecting Petitioner’s claims were not
contrary to Supreme Court precedent or unreaserggiplications of Supreme Court precedent.
The state court also did not unreaably apply the facts to Petitionecase. The Court, therefore,
denies the amended petition for writ of habeas cqiipkis 18). The Court also denies a certificate

of appealability, but grants leavepooceed in forma pauperis on appeal.

SOORDERED.
Dated: June 19, 2018 s/Mark A. Goldsmith
Detroit, Michigan MARK A. GOLDSMITH

UnitedStatedistrict Judge

CERTIFICATE OF SERVICE

The undersigned certifies that the foregoing documes served upon counsel of record and any
unrepresented parties via the Court's ECF Systehetorespective email or First Class U.S. mail
addresses disclosed on the Not€&lectronic Filing on June 19, 2018.

s/KarriSandusky
Case Manager
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