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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

TREVOR BRIEDE,

Plaintiff,
Gvil Action No.
VS. 12-CV-13406

HON.MARK A. GOLDSMITH
THE VALSPAR CORPORATION,

Defendant.
/

OPINION AND ORDER DENYING DEFENDANT'S MOTION TO DISMISS (DKT. 13)

l. INTRODUCTION

The various claims in this case arise from a purported contractual relationship between
Plaintiff Trevor Briedeand Defendant The Valspar CorporatioRlaintiff filed a putative class
action complaint, which bring$éive counts againsDefendant: (i) breactof contract; (ii)
violation of the Florida Deceptive and Unfair TeaBractices Act, Fla. Stat. 88 501.201 et seq.,
and other state deceptive and unfair trade practices (iii) breach of the implied covenant of
good faith and fair dealing; (iv) unjust enrichmieand (v) unconscionability. Am. Compl. (Dkt.
11). The amended complaint seeks certificationthef class, damages, costs, restitution, and
injunctive relief. _Id. at 25. Defendant filedetlinstant motion to dismiss Plaintiff's amended
complaint on November 1, 2012 (Dkt. 13). The motis fully briefed, and a hearing was held
on February 21, 2013. After the hearing, theu€ ordered supplemental briefing, which the
parties submitted (Dkts. 25, 26). For the reagbas follow, the Court denies the motion to

dismiss.
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I. BACKGROUND

On February 6, 2010, Plaintiff Trevor Briederesident of Florida, purchased a sofa and
a rug runner from Haverty’s Futare in Naples, Florida. AmCompl. 1 3, 27 (Dkt. 11).
Plaintiff also bought a Guardsm&Gold in Home” 5-Year Preiction Plan from Haverty's
Furniture to cover the sofa andethug. _Id. 1 28. PIatiff signed a form @iached to his sales
receipt for these purchases. Id.; Sales Recexpt2 Eo Pl. Resp. (Dkt. 16-3). The sales receipt
records Plaintiff's purchase of, among othemite a rug costing $199.99 and a Guardsman Gold
Plan and Gold Kit for $249.99. Sales Receipt, Eta Bl. Resp. The receipt also states, “Please
visit www.myHavertys.com or contact customer service for more information on your furniture
protection plan.” _Id. According to the anted complaint, “Plaintiff was not aware of the
existence, the location, or the Terms of the éutdn Plan and Serviceo@tract at the time of
purchase.” Am. Compl.  29.

After Plaintiff made these purchases, the Rura Protection Plan and Service Contract
was provided to Plaintiff in a sealed box ofrfiture cleaning supplies. Id. § 29. The box of
cleaning supplies is labeled “FBRTURE CARE KIT,” and text on the box states in part, “The
Guardsman Furniture Protection Plan covers yoew furniture against accidental stains and
damages.” Photographs, ExtalPl. Resp. (Dkt. 16-2).

The Furniture Protection Plan sent to Riidi states, “This Five (5) Year Guardsman
Gold Furniture Protection Plan (“Btection Plan”) is a service contract between {tba original
purchaser), the consumer, and The Valspar @atjn, through its Guardsn business unit . . .

. Ex. 2to Am. Compl. (Dkt11-3). It further states:
1. If a stain or damage listed in the Kt is Covered” section occurs during the

term of this Protection Plan, Guardsman agrees to provide Service (“Service”) as
outlined in the “SERVICE PROCEDURESection of this Protection Plan.



3. This Protection Plan is valid for a period of five years (“The Term”) from the
delivery date of your new furniture and area rug.

4. This plan covers new furniture aacka rug up to a maximum $30,000 in retalil
value.

5. This plan is only valid for new furnitel and area rug that was purchased at the
same time as this Protection Plan, apgears on the sales receipt as such.

Id. The Service Contract covers some typiedamage to area rugs, including “[a]jny household
stain from a specific incident.Id. The Service Contract exclugléom this coverage “[s]tains

or damages caused by animals,” although it doesr cove repetitive “pet baty fluid stains.”

Id. The Service Contract stst, “repetitive bodily fluid stas are considered preventable
occurrences and will not be eli¢ggbfor service.” _Id. The Service Contract also does not cover

odors. Id.

In a section titled “REQUIREMENT$OR REQUESTING SERVICE,” the Service

Contract provides:

Failure to meet any of the following requirements can result in a denial of Service
under this Protection Plan.

The furniture and area rug must hawseb delivered and installed soil-free and
damage free from the store where it waschased. You must have performed all
routine and preventative maintenance, as recommended by the manufacturer.

1. Any stain or damage must be repdrte Guardsman within five (5) business
days of the date thatehstain or damage is discovered. Notify Guardsman by
calling (800) 482-7340, or by filing a 6&ce Request at guardsman.com.

3. Complete and retuthe Service Request Form.
4. Provide Guardsman with a copy of the sales receipt and a copy of this
Protection Plan within 30 daystaf reporting your stain or damage.

Id. (emphasis in original). The sectioof the Service Contract titled “SERVICE
PROCEDURES” provides, in relevant part:

If Guardsman determines that the repod&in or damage is covered under this
Protection Plan, Guardsman will perform one or more of the following.

e Guardsman may provide a cleaning kiadvice on how to remove the stain.

e Guardsman may dispatch an authorized riextn to remove the stain or repair




the damaged area.

e Guardsman may offer a settlement amountougmhe original purchase price of the
furniture or area rug. A settlement will terminate this Protection Plan on that
piece of furniture or area rug.

e |If the particular store location whergu originally purchased your furniture
and/or area rug (“Store’Das closed, no longer carri@uardsman as a supplier,
changed ownership, or has stopped selieg furniture and area rugs since your
purchase, Guardsman will give you a refundhef original purchase price of this
Protection Plan.

Id. (emphasis and formatting in original).

The rug was delivered t®laintiff on February 10, 201@nd on July 4, 2011, Plaintiff's
cat urinated on the rug. Am. @pl. 11 32, 34. On July 6, 201Rlaintiff “called the Guardsman
800 number and reported the event to a Guamdseyesentative.”_1d. 1 35. On July 13, 2011,
Plaintiff sent the completed Customer Servitequest Form to Guardsman, with an attached
copy of the sales receipt. _Id. T 37. Quly 20, 2011, a service technician from one of
Guardsman’s service providers went to Plaintiff's house and treated the rug with a product
designed to remove animal urine._ Id. 1Y 39, 4Be urine stain remaineafter the treatment,
and Plaintiff contacted thgervice technician to inform him tleewas a still a stain. _Id. § 42.
“The technician told Plaintiff that filing anleér form with Guardsman was not necessary and
that he would pick up the rug for a maherough cleaning off premises.”_Id.

The technician removed the rug from Pldfigtihouse for about two weeks to treat it. Id.
1 43. When the rug was returned to Pl#intithere was an overpowering and nauseating
chemical odor in the rug that was not presentreetfoe technician’s sead treatment . . . . [and]
the urine stain was still visible.” _Id. 1 44. mig@lf again contacted the service technician, who
told Plaintiff to air the rug outdosrfor an extended period of timéd. T 46. Plaitiff let the rug

air out on his screened porchr feeveral months.__Id. { 47. Plaintiff examined the rug on

February 20, 2012, and determined that the ctenaidor was still too sbng for the rug to be



usable, and the urine stain was still visible. ld8. Plaintiff's wife called Guardsman to report
the problem, and the Guardsman service reprasentmld Plaintiff's wife to file a second
Service Request Form._Id. 1 49.

On March 25, 2012, Plaintiff sent a seconavi®e Request Form to Guardsman, and on
April 6, 2012, a Guardsman representative contaetamtiff by phone._Id. Y 50, 51. Plaintiff
told the representative of éhchemical odor and the remaigi urine stain. _Id. § 51. The
Guardsman representative “infloed Plaintiff that odors were not covered by the Protection Plan
and Service Contract and that his claim woulalbsed.” 1d. Within a day, Guardsman notified
Plaintiff that his Service Requesbrm was denied because it wa received within 30 days of
first reporting the damage to the rug. Id. { 52. Plaintiff asked to speak with a manager, and
Plaintiff was transferred to several other induals, but was “denied access” to the manager
with whom Plaintiff wished to speak. Id. § 54Plaintiff alleges thatn the phone calls, the
Guardsman representatives dertiegliclaim for various illegitimateeasons, including: the plan
does not cover odors; the claim was not filed imithve days of the cleaning incident; the
follow-up claim was not filed within thirty days diie initial claim; and the plan does not cover
repetitive animal stains. Id.  55.

On April 16, 2012, Plaintiff received a letttom Guardsman denyinBlaintiff's claim,
on the grounds that “the reported damage ma@scovered under the Terms of the Protection
Plan and Service Contract atftht the purported deadlines faaturning the Service Request
Form were not met.”_Id. § 58. Plaintiff filed mplaints with the Michign Attorney General’s
Consumer Protection Division amwidth the Michigan Better Busess Bureau._ Id. Y 56, 57.
Defendant subsequently submitted a letter toMiehigan Attorney General, stating that “as a

customer accommodation, we are willing to offerfamd of the purchase price of the Plan in the



amount of $249.99. If he would like to accept thtund, please contact me in writing at the
address listed above so we can make the sagearrangements.” Letter of 05/11/12, Ex.1 to
Pl. Supp. Br. (Dkt. 26-2). It is undisputedat Plaintiff has not accepted a refund from
Defendant.
. LEGAL STANDARD

Federal Rule of Civil Procedure 12(b)(6) allows a court to dismiss a complaint for
“failure to state a claim upon whnaelief can be granted.” Tsurvive a motion to dismiss for
failure to state a claim upon which relief may dpanted, a complaint must plead sufficient
specific factual allegations, and not just legal dwsions, in support of each claim. Ashcroft v.
Igbal, 556 U.S. 662, 678-679 (2009). A complaintt i dismissed unlessyhen all well-pled
factual allegations are acceptedira®, the complaint states a “plausible claim for relief.” Id. at
679. This pleading standard appliesdb civil actions’. 1d. at 684.

In ruling on a motion to dismiss, the Courtyn@nsider the entire complaint, documents
incorporated by reference in the complaint @edtral to the claims, and matters on which a

court may take judicial notice. Tellabsgclrv. Makor Issues & Rihts, Ltd., 551 U.S. 308, 322

(2007). “[l]f a factual assertion in the pleadingsinconsistent with a document attached for
support, the Court is to accept the facts asedté the attached document.”  Williams v.

CitiMortgage, Inc., 498 F. App'x 532, 536 (6hir. 2012) (citations and quotation marks

omitted).
V. ANALYSIS

A. Choice of Law

“In diversity cases, the districtourt is to apply the choicef law rules of the state in

which the court sits.”_Andersons, Inc. v. Cohdnc., 348 F.3d 496, 50Bth Cir. 2003) (citing

Klaxon Co. v. Stentor Elec. Mfg. Co., 313 U.S. 487, 496 (1941)). Therefore, the Court applies
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Michigan’s choice of law rules. Where a plite arises out of aoatractual relationship,

Michigan applies the R¢atement (Second) of Conflict bAws 88 187, 188. Chrysler Corp. v.

Skyline Indus. Servs. Inc., 528 N.W.2d 698, 703 (Mich. 1995). Restatement § 188 applies

where, as here, the contrattissue does not contairclaoice of law provision.

In determining which law applies, the Counust determine which state “has the most
significant relationship to the traaction and the pars8eunder the principles stated in 8§ 6.”
Restatement (Second) 8§ 188(1).applying the principles stated §6, the Court considers “the
place of contracting;” “the place akgotiation of the cordct;” “the place operformance;” “the
location of the subject matter of the contraetid “the domicil, residence, nationality, place of
incorporation and place of busss of the parties.” Restatement (Second) 8§ 188(2). In the
instant case, the place of contracting, place of pedace, and location of the rug are in Florida.
Plaintiff is also a Flada resident. Am. Compl. { 3.Therefore, although Defendant is a
Delaware corporation with its ipcipal place of busiss in Minnesota, id] 4, the factors as a
whole indicate that Florida “has the mosgréficant relationship to the transaction and the
parties.” The Court Wliapply Florida law.

B. Refund

The parties dispute whether Defendantfer to refund the purchase price of the
Furniture Protection Plan defeats any or all @fiflff's claims. Defendant argues that the offer
of the refund defeats the Florida Deceptive d@ndhir Trade Practices Act (FDUTPA) claim, the
unjust enrichment claim, the unamonability claim, and the brdawf contract claim. Def.
Supp. Br. at 1 (Dkt. 25).

Plaintiff argues that the nefid offer does not defeat any of his claims. PIl. Supp. Br. at 1
(Dkt. 26). Plaintiff contends that the refund “offer” was never an offer in the first place, because

it was in the form of a letter to the Michigattorney General declaring Defendant’s willingness
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to offer a refund. _Id. at 1-2. Plaintiff finér argues that the “offer” was incomplete and
undefined, and therefore was not afoeceable offer._Id. at 2. FRally, Plaintiff asserts that the
“offer” was not a settlement offer of full relief, aridherefore cannot defeat the claims at issue.
Id. at 2-3.

A “settlement proposal [must] be sufficienttyear and definite to allow the offeree to

make an informed decision without needing i@lzation.” Alamo Financing, L.P. v. Mazoff,

__So0.3d__, 2013 WL 1748597, at *2 (FIl. Dist. 8pp. Apr. 24, 2013) (citation and quotation
marks omitted). _See also Restatement ¢Ber of Contracts 8 33(1) (“Even though a
manifestation of intention is intended to be untterd as an offer, it cannbe accepted so as to
form a contract unless the terms of tdoatract are reasonably certain.”).

In this case, Defendant sent a letterthe Michigan Attorney General stating that
Defendant was “willing to offer a refund of the purohgsice.” It further stated that if Plaintiff
would like to accept the refund, he should contaetendant’'s representative to “make the
necessary arrangements.” This letter is not so definite in its terms that Plaintiff would be
reasonably certain of any performance he mustiee were he to accept the proposal in the
letter. Furthermore, the statement in the lettgarding contacting Defendant to make necessary
arrangements indicates that {h&rties would have to clarify ¢hpromises and performances to
be rendered. For these reasahs, Court agrees with Plaintithat the refund “offer” is best
characterized as an offer to make an offer, a®ta true settlementffer in and of itself.
Therefore, the Court does not reach the pardggiments regarding whether an offer to refund
the purchase price of the Protecti®lan would have mooted or @efted any or all of Plaintiff's
claims.

C. Breach of Contract (Count One)
In count one, Plaintiff alleges that Defentl&materially breached” terms of the service
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contract, including the contract’s coverage of new furniture up to $30,000 in value, the contract’s
coverage of furniture purchasedtla¢ same time as the plan, the contract’s provision for services
as outlined in the “Service Procedures” section, and the coverage of pet bodily fluid stains. Am.
Compl. 11 80, 14, 15, 17-26. Plafhtalleges that Defendant materially breached the service
contract by: (i) refusing coverage, although mlsiwere made within the five-day reporting
period; (ii) refusing coverageased on undisclosed requirements flollow-up claims must be
made within either five days dhirty days; (iii) usng the “odor” exclusiorto refuse coverage
based on damage to a covered item; and (iv) using the “repetitive pet bodily fluid stain”
exclusion to wrongfully refuse coverage bhea damage to covered items. Id. § 80.

Defendant argues that count one must be idsed because Plaintiff does not allege that
Defendant failed to materially perform a termtioé Service Contract. DeBr. at 6 (Dkt. 13).
Defendant argues that, under the contract, itemditled to deny Plaintiff's complaint regarding
the chemical odor in the rug. Id. at 7. Defendarther argues that Plaintiff did not follow the
requirements for requesting service, includiogntacting Guardsman within five days of
discovering damage to the rug, ahat Defendant was entitled tojeet Plaintiff's late claim.

Id. at 7-8; Def. Rep. at 1-2 (Dkt7). Defendant coehds that it performed its obligations under
the Service Contract when it sent a techniciaregponse to the first, timely reported, condition.
Def. Br. at 9.

Plaintiff responds that his complaint spewdfly identifies the tens of the Service
Contract that Defendant breached, and that mkfiet also breached the contract by imposing
additional conditions on coverage and by makiing condition of Plaintiff's rug worse. PI.
Resp. Br. at 4-6 (Dkt. 16). He further argues thiatbreach of contract claim implicates fact

issues that are inappropriate to decat this stage. 1d. at 5.



In Florida, the “elements of an action forebch of contract ar€l) the existence of a

contract, (2) a breach of the contract, and (3) dm®aesulting from the breach.” Rollins, Inc.

v. Butland, 951 So. 2d 860, 876 (Fla. Dist. CppA 2006);_see also MDS (Canada) v. Rad

Source Technologies, Inc., 822 F. Supp. 2d 1263, 1288 %a. 2011) (in Frida, a claimant

must prove a material breach of contragbtevail on a breach of contract claim).

For the reasons that follow, the Court concludes that dismissal is not warranted at this
early stage of the proceedings. eTdilegations in the complaint,tdken as true, state a plausible
claim that Defendant breached a material ternthefcontract. Plaintiff alleges that Defendant
undertook to dispatch a servicechaician pursuant to the coattual provision stating that
Defendant may send a serviceheician to “remove the stain aepair the damaged area.”
However, the service techniciarddnot remove the stainlf Plaintiff's allegations are true, the
service technician significantly worsened thelgem with the rug, and Defendant subsequently
denied Plaintiff's claim to repathe further damage. It is plausbht this stage and without any
factual development, that Defendant breachedtédmm of the contract providing that it may
dispatch a service technician to “remove thenstailn particular, theparties agree that the
contract implies a duty for Deaféant to make a reasonablegmod faith attempt to correct the
stain in the rug. _See Def. Sudpr. at 10 (Dkt. 25) (asserting th&faintiff conceded at oral
argument that Defendant had a duty to makesasonable effort). Based on the amended
complaint, it is plausible that Defendant did nuike a reasonable effort to “remove the stain”
or to correct the subsequent problems that veleyedly caused by the technician. In short,
factual development is geiired on this issue.

The Court also notes that factual deymhent is required regarding the parties’

contractual obligations. In particular, it iglausible, based on the complaint, that the
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representation by the service tedan — that Plaintiff need ndile an additional claim with

Defendant for the odor and continued staimedified Plaintiff's reporting duties under the
contract. Factual developmerst required on this issue, incling (i) whether the service
technician was an agent of Defendant, and (ii) mdrePlaintiff's interactions with the technician

modified the contractual terms. See Pathwa. v. Miami Int’l Realty Co., 588 So. 2d 1000,

1005 (Fla. Dist. Ct. App. 1991) (“A subsequent graldification between the parties and action
in reliance thereon creates reew contractual obligation. Any testimony regarding oral
modification does not violate the rule aggtiparol evidence.” (citation omitted)).

For these reasons, dismissal of count one is not warranted.

D. Florida Deceptive and Unfair Trade Practices Act (FDUTPA) (Count Two)

In count two, Plaintiff allege that Defendant engagedunconscionable, unfair, and/or
deceptive acts by (i) failing to disclose to Pldirthe existence or terms of the Service Contract;
(i) selling an “illusory” Serice Contract that effectively ippses no obligations on Guardsman;
(ii)) imposing an undisclosed time period for rejory damage and returning required documents
to Guardsman; (iv) failing to keep accuraexords; and (v) using the odor exclusion and
repetitive pet stain exclusion to wrongfullyrgeclaims. Am. Compl. 188, 89. Plaintiff further
alleges that Defendant made the following dé&gepand/or misleading representations: (i)
informing Plaintiff his claim was denied becaus#as not made within the five-day or thirty-

day reporting period; and (iinforming Plaintiff his clan was denied based on the odor

! The Court’s consideration of evidence regardirgubsequent oral modification of the Service
Contract would not run counteto the merger doctrine. Under the merger doctrine,
“representations, negotiations and conversatiwmsh precede and accompany the making of a
contract are presumed to have merged th® contract.” _Wickenheiser v. Ramm Vending
Promotion, Inc., 560 So. 2d 350, 352 (Fla. Dist. Ct. App. 1990). However, the interactions
between Plaintiff and the service techniciath dot “precede [or] accompany” the making of the
Service Contract.
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exclusion and the repetitive pet stain exclusith. § 90. Plaintiff alleges that these actions by
Defendant violated FDUTPA. 1d. 11 96,98 Plaintiff further allege that the Protection Plan
and Service Contract has no value, id. § 94, aatda® a result of Defeadt’s actions, Plaintiff
suffered actual damages. Id. { 100.

1. Pleading standard

The parties dispute whether FDUTPA claimse subject to the hghtened pleading

standard of Federal Rutd Civil Procedure 9(b). Def. Br. 45; PIl. Resp. at 6. Federal Rule of
Civil Procedure 9(b) states, “In alleging fraud ostake, a party must state with particularity the
circumstances constituting fraud or mistake.” Sahstrict courts have concluded that a party

pleading a FDUTPA clainmust meet the 9(b) standard. See In re Packaged Ice Antitrust

Litigation, 779 F. Supp. 2d 642, 665 (E.D. Mic2011);_Blair v. Wachovia Mortg. Corp., No.

11-566, 2012 WL 868878, at ** 3-4 (M.D. Fla. Mdr4, 2012) (“While fedeladistrict courts
have split as to whether FDUTPA claims atdbject to Rule 9(b), thiourt concludes that
where the gravamen of the claim sounds in frasdhere, the heightened pleading standard of
Rule 9(b) would apply.”) (citations omitted). Othdistrict courts have concluded that the 9(b)

standard does not apply to FDUTPA claims. Stde of Fla. v. Tenet Healthcare Corp., 420 F.

Supp. 2d 1288, 1310 (S.D. Fla. 2005) (“FDUTPA wascted to provide remedies for conduct
outside the reach of traditionedmmon law torts such as fraud, and therefore, the plaintiff need
not prove the elements of trd to sustain an action under tstatute.”) (citation and quotation

marks omitted); Guerrero v. Target Corp., 889 F. Supp. 2d 1348, 2012 WL 3812324, 1354-1355

(S.D. Fla. 2012).
Because the Court concludes that the allegations in the complaint satisfy the heightened

pleading standards of Rule 9(b), it is not presently necessary to reach the issue of whether Rule
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9(b) applies to FDUTPA claims.
2. Discussion

Defendant argues that count two should be ised because Plaintiff fails to allege a
deceptive act or unfair practice. Def. Br. at Trefendant contends that the terms of the Service
Contract are displayed on the face of the contaadtare not concealed, and that Plaintiff has not
alleged any facts showing an intentional misrepngation by Defendantd. Defendant argues
that there was no deception or unfairness in thestefmthe contract and that Plaintiff alleges no
facts indicating that he was nesl into his decision to purcleghe contract. _Id. at 16.
Defendant further contends thatmitiff fails to allege thatry unfairness or eception caused
him injury, and that Plaintiff does not allege recoverable loss in the form of actual damages. Id.
at 17. Defendant argues that the only cpgble actual damagesowld be the difference
between the market value of the Service Contragt was delivered and the market value of the
Service Contract as it shouldveabeen delivered, Def. Supp. Bt. 2-3, and that Plaintiff does
not show that “the Service Coatt Plaintiff received was anydg valuable than the one he
decided to buy.” Def. Br. at 17.

Plaintiff argues that he has specifically g deceptive and unfair practices. PIl. Resp.
at 7. Plaintiff argues that halleged that the terms of the Service Contract were concealed
because their existence was unknown, and theicge@ontract was hidden inside a box of
cleaning supplies. 1d. at 7-1He further argues that he allegke suffered “actual damages,”
and that the damages are at least the cost of thze&€ontract._Id. at 11. He contends that the
protection of the rug was a specifically contengdiabenefit of the Plarand that the rug was
rendered unusable by Defendant's@ts. PIl. Supp. Br. at 4. Hegaies that the \ae of the rug

is an additional actual damage under FDUTPA. Id.
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The Florida Deceptive and Unfair Trade Ri@es Act applies to, among other things,

“sales based consumer contract claims.”lgBdo v. J.W. Courtesy Pontiac GMC-Truck, Inc.,

693 So. 2d 602, 610 (Fla. Dist. Ct. App. 1997FEDUTPA states, “Unfair methods of

competition, unconscionable acts or practices, @amfdir or deceptive acts or practices in the
conduct of any trade or commerce are herebyadedlunlawful.” Fla. Stat. Ann. § 501.204(1).
The Florida District Courof Appeal explained:

FDUTPA is intended to “protect the consuming public and legitimate business
enterprises from those who engage in unfair methods of competition, or
unconscionable, deceptive, or unfair actpuactices in the conduct of any trade
or commerce.” § 501.202(2). See alsddado v. J.W. Courtesy Pontiac GMC-
Truck, Inc., 693 So. 2d 602, 605-06 (Fal DCA 1997) (discussing the purpose

of FDUTPA in light of its legislative histy). A deceptive practice is one that is
“likely to mislead” consumers. Daviv. Powertel, Inc., 776 So. 2d 971, 974 (Fla.
1st DCA 2000). An unfair practice is “otigat ‘offends established public policy’
and one that is ‘immoral, unethicadppressive, unscrupulous or substantially
injurious to consumers.” ” Samuels King Motor Co. of Fort Lauderdale, 782
So.2d 489, 499 (Fla. 4th DCA 2001) (gungt Spiegel, Inc. v. Fed. Trade
Comm'n, 540 F.2d 287, 293 (7th Cir.1976)).

Rollins, Inc. v. Butland, 951 So. 2d 860, 869 (FlastDCt. App. 2006). For a consumer to be

entitled to relief under FDUTPA, the consumersmtplead and prove that he or she was

aggrieved by the unfair and deceptive act.” cMa v. HBC of Florida, Inc., 694 So. 2d 88, 90

(Fla. Dist. Ct. App. 1997). A plaintiff bringing FDUTPA claim must plad “actual damages;”
“actual damages” in the context BDUTPA is “the difference in the market value of the product
or service in the condition in which it was delivesatording to the contract of the parties . . . .”

QSGl, Inc. v. IBM Global Fin., No. 11-8088@012 WL 1150402, at *4 (S.D. Fla. Mar. 14,

2012) (citations and quotation marks omittedW]hen the product is rendered valueless as a
result of the defect, then the purchase pric¢hes appropriate measure of actual damages.”

Rollins, Inc. v. Heller, 454 So. 2d 580, 585 (Plst. Ct. App. 1984) (citation omitted). For the

purposes of FDUTPA, “actual damages” do mmlude consequential damages. Butland, 951
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So. 2d at 869.

The Court concludes that Plaintiff has alled@cts that, if taken as true, state a plausible
claim that Defendant engaged in deceptiveuafair practices. Plaintiff has alleged that
Defendant concealed the terms of the Service r@onaind that Plaintiff had no notice of the
contract terms to which he would be boundewhhe purchased therotection plan; this
sufficiently alleges an act that is likely to neiad consumers. Plaifitifurther alleges that
Defendant sent a service technician who sigmtigavorsened the condition of the rug and that
Defendant later denied Pdiff's claim to correct this damag#is is sufficient to state a claim
of an unfair practice that isjurious to consumers.

Furthermore, these allegations are sufficienhaet the pleading standards of Rule 9(b).
“To satisfy Rule 9(b), the complaint must alleigets as to time, place, and substance of the
defendant’s alleged fraud, specdlly the details of the defenas’ allegedly fraudulent acts,

when they occurred, and who engaged in them.” Feiner v. Innovation Ventures, LLC, No. 12-

62495, 2013 WL 2386656, at *4 (S.D. Fla. May 2013) (citations and gquotation marks
omitted). Plaintiff alleges the date, location, atdre at which he purchased the contract; he
alleges that he was not aware of the terms @f3brvice Contract at the time he purchased the
Protection Plan; he alleges the date that thecgetgchnician picked up the rug for treatment; he
alleges the date that he spoke to Defendampsesentatives by phonadathe substance of his
conversations with the representas; he alleges that the regretatives informed him that his
claim would be denied for various reasons; andilleges the date that Defendant sent him a
letter denying his claim. These allegationsvinle sufficient informton regarding the date,
place, time, and details of thbeged fraudulent or unfair acts.

Furthermore, Plaintiff has sufficiently ajjed the actual damagée experienced as a
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result of Defendant’s allegedly wumf or deceptive practices. Ri&ff alleges that the chemical
odor in the rug, produced by thengee technician’streatments, rendered the rug unusable.
Plaintiff further alleges that the Protection PEmd Service Contract §ano value. Therefore,
based on these allegatipnsis plausible that the measgsuof actual damages under FDUTPA
would be the purchase price of the rug and theektion Plan. Overall, Rintiff has sufficiently
alleged the unfair or deceptiveta@nd actual damages under FDUTPA. Factual development is
required on this claim, and dismissat this stage, is not warranted.

E. Breach of Implied Covenant of Goodraith and Fair Dealing (Count Three)

In count three, Plaintiff lieges that Defendant's aetis constituted a breach of
Defendant’s duty of good faith drfair dealing. Am. Compl 104. Defendant argues that a
good faith and fair dealing claim is not a sepacaigse of action and cannot be maintained in the
absence of a breach of contratdim. Def. Br. at 9. Defenda argues that, because Plaintiff
failed to state a claim for breach of any contratterms, Plaintiff's good faith and fair dealing
claim must be dismissed. Id. #0. In response, Plaintiff egps that a good faith and fair
dealing claim may only be maintained where thegie been a breach of contract, but Plaintiff
argues that, because he has gpedly alleged how Defendard’ actions breached the Service
Contract and violated the imptiecovenant of good faith and falealing, count three should not
be dismissed. PIl. Resp. at 11-13.

In Florida, “a duty of good faitimust relate to the performem of an express term of the
contract and is not an abstract and indepentdent of a contract which may be asserted as a
source of breach when all other terms have been performed pursuant to the contract

requirements.”_Hosp. Corp. of Am. v. Fla. §4eCtr., Inc., 710 So. 2d 573, 575 (Fla. Dist. Ct.

App. 1998). _See also IntercaasRealty, Inc. v. Tracy, ®F. Supp. 2d 1325, 1336 (S.D. Fla.
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2010) (“A breach of the implied covenant of gofaith and fair dealing is not, however, an
independent cause of action . . . . [T]he impliedenant of good faith anfdir dealing attaches
to the performance of a specific cadtual obligation.”) (citation omitted).

As discussed above, Plaintiff iaat this stage, sufficientstated a claim for breach of
contract. Plaintiff has also suffently stated a claim for breach the implied covenant of good
faith and fair dealing. The inipd covenant attaches to tlexpress terms in the contract,
including the terms regarding the service Defendaobiigiated to provide when a claim is filed.
It is plausible, based on thdegations in the complaint, th&efendant breached the implied
covenant by “capriciously exercis[ing] discretion accorded it under [the] contract so as to thwart

the contracting parties’ reasonal@xpectations.” Ernie Haire i Inc. v. Ford Motor Co., 260

F.3d 1285, 1291 (11th Cir. 2001) (apipg the Florida implied covent of good faith and fair
dealing). Plaintiff could reasohly expect Defendant to makegaod faith effort to remove the
stain in the rug, not to send angee technician who aggravatélde damage in the rug and to
then deny coverage for the dageacaused by the technician.

Furthermore, the Court notes that the sgpieund offered by Defendant for dismissing
this count — that Plaintiff has failed to allege adwnh of contract claim — lacks merit. Therefore,
dismissal is not warranted on count three.

F. Unjust Enrichment (Count Four)

In count four, Plaintiff states, “Plaintiff saa valid and enforceable contract which has
been breached by Defendant . . . . However, to ttenethat this Court finds that the contract is
invalid for any reason, Plaintifilleges that the Defendant hasen unjustly enriched.” Am.
Compl. § 113. PIlaintiff alleges that Defendagteaived a “substantial benefit” in the form of

payments for the Protection Plan, and thafeDdant unjustly retained the benefit without
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providing services it owed. Id. 11 115-117.

Defendant argues that couuf must be dismissed becalaintiff cannot allege both
(i) the existence of a contracttiseen the parties and (ii) unjustrichment regarding the subject
matter of the contract. Def. Br. at 11-12. Pléimgsponds that its breach of contract claim and
unjust enrichment claim are alternative arguments, that it does challenge the validity of the
Service Contract, and that unjusbhrichment is a question o&dt that is inappropriate for
dismissal. Pl. Resp. at 14-15.

“A contract implied in law, or quasi caatct, operates when there is no contract to
provide a remedy where one party was unjustlyiched, where that party received a benefit
under circumstances that made it unjust t@ineit without giving compensation.”__Ocean

Commc’ns, Inc. v. Bubeck, 956 So. 2d 1222, 12BE&. Dist. Ct. Ap. 2007) (citation and

guotation marks omitted). “Until an express cocttia proven, a motion to dismiss a claim for .
. . unjust enrichment [on the grownthat an adequalegal remedy exists] is premature.” Mobil

Oil Corp. v. Dade County Esoil Mgmt. Cdnc., 982 F. Supp. 873, 880 (S.D. Fla. 1997).

“Although the term ‘benefit’ has ndoeen specifically defined blylorida courts, if Plaintiffs
have alleged that they conferred a benefit, imietr benefit was actually conferred is a factual

guestion that cannot be resolved on a motiatidmiss.” _Abels v. JPMorgan Chase Bank, N.A.,

678 F. Supp. 2d 1273, 1279 (S.D. Fla. 2009).

The Court concludes that count four sufficlgnstates a plausible claim for relief.
Plaintiff alleges that he conferred a benefit@efendant via the payment of the Protection Plan
price, and that Defendant retad the benefit under unjustraimstances because Defendant
failed to provide services it owed. This idfgient to state a clainfior unjust enrichment under

Florida law.
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Defendant is correct that the breach of contract claim is not consistent with the unjust
enrichment claim, because an unjust enrichmemtncinay only be maintained in the absence of
an express contract. HoweveraiRtiff may plead alternative, inasistent theories of relief.
See Federal Rule of Civil Procedure 8(d)(3) @arty may state as many separate claims or

defenses as it has, regardless of consisten&itadel Commerce Corp. v. Cook Sys., LLC, No.

08-1923, 2009 WL 1230067, at **3-4 (M.D. Fla. M&y2009) (allowing claims of both unjust
enrichment and breach of contract). Additiopalinder Florida law, it is premature to require
Plaintiff to choose between the breach of cacttclaim and the unjust enrichment claim:

Plaintiff simultaneously alleges the existe of a contract and seeks equitable
relief under the theory afnjust enrichment. “Under Fliola law, when a party has
alternative, inconsistent remediess tuhoice of one remedy precludes further
pursuit of the second.” In re Alch&tardware Co., 764 F.2d 1530, 1534 (11th
Cir.1985). “[R]ecovery of damages undasth a quantum meruit and a contract
theory is inconsistent, such remedies being mutually exclusive and alternative
measures of recovery.” Wynfield Inns v. Edward LeRoux Grp., Inc., 896 F.2d
483, 488 (11th Cir.1990). An election beswn inconsistent remedies, however,
“is made after a verdict isntered but prior to the egtiof judgment.”_Id. It is
premature, at this stage of litigation, to require Plaintiff to make an election of
remedies. See also ThunderWave, Inc. v. Carnival Corp., 954 F.Supp. 1562, 1566
(S.D.Fla.1997).

Bonilla v. Crystal Graphics Equip., Inc.0N11-21470, 2012 WL 360145, at *4 (S.D. Fla. Feb.

2, 2012).

Therefore, the ground on which Defendant challenges count four lacks merit. The

motion to dismiss is denied with regda to the claim of unjust enrichment.
G. Unconscionability (Count Five)

In count five, Plaintiff allges that the Seice Contract is both substantively and
procedurally unconscionable. Am. Compl. 183, 124. Plaintiff alleges that the Service
Contract is procedurally unconepoable because it (i) is eofie-sided, ‘take-it-or-leave-it’
agreement . . . while its terms effectivelypose no obligations upon Guardsman;” (i) is
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concealed in a sealed box that is not provided to customers until after they have purchased a
Protection Plan, and the customers are not inforofetthe existence, location or terms of the
contract; and (iii) imposes amdisclosed time limit on consumers for requesting service. Id.
125. Plaintiff claims that th&ervice Contract is substargly unconscionable because it (i)
“gives Guardsman unfettered discretion in detemmginvhich, if any, of the services to employ;”
and (ii) imposes an undisclosed time periodriporting original and follow-up claims. _Id. |
126.

“To succeed on an unconscionability claimgréh must be a showing of both procedural

and substantive unconscionability\Woebse v. Health Care & Rement Corp. of Am., 977 So.

2d 630, 632 (Fla. Dist. Ct. App. 2008) (citationitted). “Procedural unconscionability relates
to the manner in which a contract is made anwlves consideration oissues such as the
bargaining power of the pareand their ability to knowral understand disputed contract
terms.” Id. (citation omitted):'Substantive unconscionabilitygaires an assessment of whether
the contract terms are so outragaguwnfair as to shock the judaticonscience.”_1d. (citation
and quotation marks omitted).

Defendant argues that count five should be dismissed because Plaintiff has failed to plead
either procedural or substantive unconscionabiliBef. Br. at 12. Plaiiff contends that the
complaint alleges specificaéts supporting both the absenagie meaningful choice and the
unreasonable and unfair nature of tbatcact terms. PI. Resp. at 16.

1. Procedural Unconscionability

Defendant argues that Plafhhas failed to plead proderal unconscionality because

Plaintiff does not allege specifiadts regarding the absence of meaningful choice or the lack of

bargaining power in entering into the contract.f.[Be. at 12-13. Defendant argues that a party
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is presumed to know the terms of a contracsigas, id. at 12-13, anihat Plaintiff does not
allege he asked for and was dengechance to see tiservice Contract whelme bought it. Def.
Rep. at 4. Defendant furtheontends that Plaintiff does not gkeany injury as result of the
allegedly concealed terms, because Plaintiff alale to locate the contract terms in sufficient
time to make a timely claim. Def. Br. at 12-1Befendant argues thatwtas not present at the
sale, and that Plaintiff is notibging claims against Haverty'she merchant who sold Plaintiff
the Service Contract. Def. Supp. Br. at 7 (Dkt.. 2bally, Defendant asserts that it would not
be procedurally unconscionable goovide contract terms at a time subsequent to the execution
of the agreement, where the contract terms were accessible by the consumer. Id.

Plaintiff argues that he only signed tisales Receipt and did not sign the Service
Contract, because he was unaware of the existehthe Service Contract at the time he bought
the Protection Plan, Pl. Resp. at 17, and beceelsgant contract terms were concealed. Pl.
Supp. Br. at 6-7 (Dkt. 26). Ptaiff argues that he has sufiently alleged facts supporting
procedural unconscionability, ingling the take-it-or-leave-inature of thecontract, the
concealment of material terms, the undisclossubrting periods, and the fact that he did not
know the Service Contract existed before bedme bound by it. Pl. Supp. Br. at 7. He argues
that the reference on the receipt to the Havenyebsite gives no indication that there may be
legal terms of a service contraatailable online._Id. at 8.

“To determine whether a contract isopedurally unconscionable under Florida law,”
courts look to:

(1) the manner in which the contract was entered into; (2) the relative bargaining

power of the parties and whether the ctaimpng party had a meaningful choice

at the time the contract was entered into; (3) whether the terms were merely

presented on a “take-it-or-leave-it” bassid (4) the complaining party’s ability

and opportunity to understand the disputesns of the contract. Under Florida
law, a central question in the proceduratonscionability analysis is whether the
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consumer has an absence of meaningfice in whether to accept the contract
terms. In addition, Florida courts migfind that a contract is procedurally

unconscionable if importanterms were hidden in a maze of fine print and
minimized by deceptive sales practices.

Pendergast v. Sprint Nextel Corp., 592 F.3d 11185 (11th Cir. 2010) (citations and quotation

marks omitted). A Florida court has found prdeeal unconscionability where a party was not

given an opportunity to read a contract prio signing it and was not given a copy of the

agreement after signing. WoebseHealth Care & Ret. Cpr of America, 977 So. 2d 630, 633-
634 (FI. Dist. Ct. App. 2008).

The Court concludes that the allegationstie amended complaint, if taken as true,
present a plausible claim of procedural uncansaiility. Plaintiff alleges that at the time he
purchased the Protection Plan, he had no ideatba$ervice Contract existed, and he was not
given the opportunity to revietine terms of the Service Contract. The Sales Receipt signed by
Plaintiff does not list the terms of the Servicen@act, nor does it reference the existence of a
Service Contract. Ex. 2 to .PResp. (Dkt. 16-3). The Sald®eceipt states, “Please visit
www.myHavertys.com or contact customer gggvfor more information on your furniture
protection plan,”_id.; however, there is ndarmation alleged in the amended complaint or
attached as an exhibit regarding what infororativould have been avdile on the website at
the time Plaintiff purchased the Protection Plarair@ff’'s Service Contract is not signed, and it
does not appear to have a space for a sigmattx. 2 to Am. Compl. (Dkt. 11-3).

If the allegations in the amended complaare taken to berue, Plaintiff had no
opportunity to review or negote the terms of the Serviceofitract prior to purchasing the
Protection Plan and he had motice of the terms to whiche would be bound. These

allegations state a plausible dmithat Plaintiff lacked meangful choice in the contracting
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process and had no opportunity understand the terms of the aaat. At thisstage of the
proceedings, dismissal of this claim is not warranted.

Defendant’s arguments to the contrary arepsosuasive. Defendant argues that a person
is presumed to know the termsadtontract that he signs, buaitiff had no opportunity to sign
the Service Contract, and he could not reasonably be expected to request copies of a contract
when he did not know the contract existedefendant’'s argument th#&tlaintiff cannot show
injury from any procedural unconscionabilibecause he learned of the contract terms in
sufficient time to make his initial, timely claimrfoelief also lacks merit; this argument ignores
the alleged injury of Plaintiff being bound to cadtual terms and obligations of which he had
no notice at the time he purchased the Proted®lan. The Court alsooncludes that further
factual development is required on the esof the relationshipbetween Defendant and
Haverty’s, the merchant that IdoPlaintiff the Furniture Pretction Plan, and in particular
whether there existed any agency relationship betWedendant and Haverty’s. Overall, at this
early stage of the proceedings, dismissaln@® warranted on the claim of procedural
unconscionability.

The cases cited by Defendant do not compkifarent conclusion. Defendant cites three
Florida cases in support of its proposition ttiere was no procedural unconscionability here:

Briceno v. Sprint Spectrum, L,P911 So. 2d 176 (Fl. Dist. CApp. 2005); Avatar Properties,

Inc. v. Greetham, 27 So. 3d 764 (Fl. Dist. Ct. App. 2010); anez ep Ernie Haire Ford, Inc.,

974 So. 2d 517 (FI. Dist. Ct. App0@8). In_Briceno, the court, plying Kansas law, concluded
that there was no unconscionalilwhere the defendant, allcéar phone service provider,
provided notice of changed terms and conditions in a telephone service contract. 911 So. 2d at

180. The defendant printed notice of the charagesnvoices sent to the plaintiff; the notice
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stated that the terms and conditions of phene service had changed, and provided a phone
number and website to access a copyhe changes. Id. This case is distinguishable. Unlike

the invoices in_Briceno, the receipt in the amgtcase did not provide e of a contract or

terms of the contract. Although it stated tharéhwas a website to access for more information
about the Plan, nothing in thecegpt indicates that there were binding contractual terms listed on
the website.

In Avatar, the court concludethat, where parties to a nghase and sale agreement
signed the agreement and initialed a provision spatifically incorpcated by reference a home
warranty, the parties were bound bg trovision that was incorpoeat by reference. 27 So. 3d
at 766-767. However, ithe instant case, thgales receipt — which was, according to the
amended complaint, the only document signed laynkff in connection with his transaction
with Defendant — contained nofeeence to a Service ContracBecause the receipt did not
“expressly refer([] to [or] suffi@ntly describe” the Service Coatt, id. at 766, the Court cannot
say at this stage of the proceedings thainBfaivas bound by the terms of the Service Contract
on the basis of the incorpairon by reference doctrine.

Finally, in Lopez, the court concluded thmat procedural unconscionability existed where
the plaintiff signed the contraat issue and initialedn arbitration provision. 974 So. 2d at 519.
This is distinguishable, as well, because Helantiff neither signed the Service Contract nor
initialed any of its terms or provisions.

For these reasons, the Court concludes ttsmidsal is not warranted on the procedural

unconscionability claim.
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2. Substantive Unconscionability

Defendant contends that Plaintiff fails pbead substantive unconscionability because
Plaintiff raises only the conclusory allegation ttfa Service Contract “shocks the conscience,”
without any factual allegations in support. DBf. at 13. Defendarmdrgues that Plaintiff's
unsupported allegations that thenttact gave Defendant disciati regarding which service to
perform are unsupported and do ndtdsk the conscience.” Id. &4. Defendant asserts that
the Service Contract contains deadlines and piiges that define its obligations. Def. Rep. at
5. Defendant contends that tBervice Contract required Guanaksn to provide one or more of
a set of services, but that the contract contameduarantee or warranty of results. Def. Supp.
Br. at 10. Defendant further argues that thentdaof an illusory contract must be measured
against only the contract terms that were applieBl&intiff, and that Plaintiff conceded at oral
argument that Guardsman was only required to pth o good faith effort to fix the rug. Id. at
9-10.

Plaintiff argues that the Service Contractais illusory contract because it “gives the
promisor the unlimited right to determine the natorextent of his performance.” PIl. Resp. Br.
at 18. Plaintiff further argues that under Florida,lséhe issue of whether a contract is illusory
depends on its terms, and nottba performance of a contractarspecific case. Pl. Supp. Br. at
9. Plaintiff contends that theontract is illusory because, @ Defendant supplies a consumer
with a box of cleaning supplies,i# not required to take ariyrther action._Id. at 10.

To plead substantive unconscioriypj Plaintiff must allege tat the terms of the contract

are unreasonable and unfair. See KwhBay Colony Club Condo., Inc., 398 So.2d 865, 868

(Fla. Dist. Ct. App. 1981). “[A]contract which is not mutually enforceable is an illusory

contract.” _Pan-Am Tobacco Corp. v. Dept.Girrections, 471 So.2d 4, 5 (Fla. 1984). “Where
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one party retains to itself thaption of fulfilling or declining tofulfill its obligations under the

contract, there is no valid contract and neitide may be bound.” Rosenberg v. Lawrence, 541

So0.2d 1204, 1206 (Fl. Dist. Ct. App. 1988) (citation omitted).
The Court agrees with Plaintiff that under kdiar law, the issue oihether a contract is

illusory is determined by assessing the contractsoiace. See Princeton Homes, Inc. v. Virone,

612 F.3d 1324, 1331 (11th Cir. 2010) (“A contraatlissory under Florida law when one of the
promises appears on its face to be so insobataas to impose no 6bation at all on the
promisor—who says, in effect, ‘I will if | wa to.” (citations and some quotation marks
omitted)).

In light of the above law, the Court conclgdéat dismissal is natarranted on the issue
of whether the Service Contraet including the particular tergnthat pertain to the acts or
omissions of Defendant in responding to Plaintiff's claim — is, on its face, illusory. Accepting
the allegations in the aaplaint as true, the Service Contraghich was sent in a box of cleaning
supplies, only requires Defendant to, at a mimmasend a claimant a box of cleaning supplies —
something which would have aldhabeen completed at the timestblaimant received notice of
the contract terms. At this point in the prodegd, it is plausible thahe obligations imposed
on Defendant by the Service Contract so insignificant as to Imeeaningless. For this reason,
dismissal of the claim of substargiunconscionabilitys not warranted.

Because Plaintiff has stated a plausiblencléor relief on the issue of unconscionability,
the motion to dismiss is deed as to count five.

V. CONCLUSION
For the reasons stated above, the motiodigmiss (Dkt. 13) is denied. The Court will

conduct a telephonic status conference in iggter on July 17, 2013, at1:30 a.m. Ann L.
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Miller, attorney for Plaintiff,shall initiate the comfrence and then include the Court when all

parties are on the line by calling 810/341-70860e use of cellular ph@s is prohibited.

SO ORDERED.
Dated: July2,2013 s/MarkA. Goldsmith
Flint, Michigan MARKA. GOLDSMITH

UnitedState<District Judge

CERTIFICATE OF SERVICE

The undersigned certifies that the foregailogument was served upon counsel of record
and any unrepresented parties via the Court's &@kem to their respective email or First Class
U.S. mail addresses disclosed on théi¢éoof Electronic Filing on July 2, 2013.

gDeborah J. Goltz
DEBORAH J. GOLTZ
Gase Manager
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