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UNITED STATES DISTRICT COURT
EASTERN DISTRICTOF MICHIGAN
SOUTHERN DIVISION

JOHN MooDY, DONALD HARMON,
Ricky RAY and WALLY MCILLMURRAY ,

Plaintiffs,
Case No. 12-cv-13593
V.
UNITED STATES DISTRICT COURT JUDGE
MICHIGAN GAMING CONTROL BOARD, GERSHWINA. DRAIN
RiICHARD KALM , GARY PosT, DARYL
PARKER, RICHARD GARRISON, UNITED STATES MAGISTRATE JUDGE

BILLY LEE WILLIAMS , JOHN LESSNAU STEPHANIE DAWKINS DAVIS

and AL ERNST,

Defendant.
/

OPINION AND ORDER DENYING PLAINTIFFS * M OTION FOR SUMMARY JUDGMENT
[138] AND GRANTING IN PART DEFENDANTS’ M OTION FOR SUMMARY JUDGMENT
[144]
|. INTRODUCTION

Plaintiffs commenced this action on August 14, 208&eDkt. No. 1. The
Complaint alleges several civil rightdaims against the Defendants under 42
U.S.C. § 1983: (1) Deprivation of lhérty Interest Pursuant to th& Bmendment;
(2) Deprivation of Property Without DUerocess of Law; and (3) Unconstitutional
Conditions.Id.

On October 15, 2015, the Plaintiffs filed their Motion for Summary

Judgment.SeeDkt. No. 138. On November 2015, the Defendants filed their
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Motion for Summary JudgmerfbeeDkt. No. 144. A hearing on both motions was
held August 9, 2016 at 10:00 a.m. For thasons discussed herein, the Court will

GRANT the Defendants’ MotiotN PART, andDENY the Plaintiffs’ Motion.

Il. BACKGROUND

In 2010, the Michigan Gaming Caot Board (“MGCB”) received an
anonymous tip that certain harness-racingadsawvere fixing races in concert with
certain known gamblers. On May 19, 201dichigan State Police Detective
Thomas DeClercq informed the harness/als’ then-attorney that the harness
drivers would be arrested,iminally charged, and argmed following an informal
investigative hearing that had earlier been scheduled for May 20, 2010. At that
hearing, the harness drivers asserted their Fifth Amendment right against self-
incrimination and refused to answeuestions. The following day, the state
suspended the Plaintiffs’ 2010 licensesviwrk in horse racingpecause they failed
“to comply with the conditions precedent faccupational licensing in Michigan as
outlined in R431.1035.” Rulé31.1035 provides, in parft]hat the applicant [for
an occupational license, suab the license to race hosfe . . shall cooperate in
every way . . . during the conduct of an istigation . . . .” On May 26, the harness
drivers appealed their suspensionsmauistratively. The harness drivers
subsequently filed a suit for injunctivelie$ in Wayne County Circuit Court. The

MGCB delayed the administrative agb@ending the state-court ruling.



On November 30, 2010, the MGCB issu€tders of Exclusion” as to each
harness driver. The MGCB took the positithrat it would not lift the Exclusion
Orders unless the Plaintiffs answereasfions without legal representation. The
harness drivers applied f@011 licenses without success. In response to the
harness drivers’ letters that soughtappeal “the denial of 2011 occupational
license,” the MGCB indicated thathe exclusion orders precluded their
consideration of the harness driverspbgations. Letter from Alexander Ernst,
Horse Racing Manager, to John R. Modtijov. 16, 2011) (hein referred to as
“Ernst Letter”).

In August 2012, the harness drisdiled this suit under 42 U.S.C. § 1983,
seeking damages, costs, fees, and injuaand declaratory relief. On November
27, 2013, the Court granted the MGE&Bnotion for summary judgment and
denied the harness drivers’ motion fort@d summary judgment. The Court held
that the Eleventh Amendment barred piifisi claims for money damages against
MGCB and its officials, and that thHdGCB was entitled to qualified immunity
because the harness drivéaged to identify a violabn of a constitutional right.
Moody v. Michigan Gaming Control Boartllo. 12-cv-13593, 2013 WL 6196947
(E.D. Mich. November 27, 2013). €harness drivers appealed.

The Sixth Circuit affirmed in part and reversed in part the judgment of the

Court. The Sixth Circuit held that treuspension and exclusion of the harness-



drivers constituted a violation of the Riaffs’ Fifth-Amendment rights against
self-incrimination.Moody v. Michigan Gaming Control Bogrd90 F.3d 669, 673
(6th Cir. 2015). The Sixth Circuit furtheheld there was a genuine dispute of
material fact over whether the Plaintiffgere given due prcess before being
excluded.ld. at 680. The case was remanded fiarther proceedings. Shortly

afterward, the parties filed thesmss-motions for summary judgment.

[ll. LEGAL STANDARD

Federal Rule of Civil Procedure 56(directs that summary judgment shall
be granted if there is no genuine issud¢caany material fact and that the moving
party is entitled to a judgment as a matter of ladehrs v. Ne. Ohio Alzheimer’s
Research Ctr.155 F.3d 775, 779 (6t@ir. 1998) (quotations omitted). The court
must view the facts, and draw reasonabferences from those facts, in the light
most favorable to the non-moving parnderson v. Liberty Lobby, Inct77 U.S.
242, 255 (1986). No geme dispute of material fact isks where the record “taken
as a whole could not lead a rational twérfact to find for the non-moving party.”
Matsushita Elec. Indus., Co. v. Zenith Radio CoA¥5 U.S. 574, 587 (1986).
Ultimately, the court evaluates “wheth the evidence prests a sufficient
disagreement to require submission to a pryvhether it is so one-sided that one

party must prevail as a matter of laviiiderson477 U.S. at 251-52.

IV. DISCUSSION
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A. Eleventh Amendment ®vereign Immunity

As an initial matter, neither party sgiutes that the doctrine of sovereign
immunity protects the Michigan Gaming Control Board from suits for money

damages. The Sixth Circuit did not reverse this holding.

B. Fifth Amendment Qualified Immunity

The Sixth Circuit has already heldaththe Plaintiffs’ Fifth Amendment
rights were violatedvloody, 790 F.3d at 673. The SixCircuit remanded the case
back to the District Court to determine whether the Fifth Amendment violation
involved a clearly established right whiahreasonable person in the Defendants’
position would have knownd. “[T]he objective (albeit fact-specific) question [is]
whether a reasonable officer could haveeved” the actions ten “to be lawful,
in light of clearly established law . . .Ahderson483 U.S. at 641.

The Plaintiffs argue that the right @ssert the Fifth Amendment in an
administrative proceeding without suffiegi costly sanctions has been clearly
established. Dkt. No. 156 at 22—-25 (Ag.No. 4042—45). The Defendants, on the
other hand, define the right being more specific. €Defendants contend that a
regulatory agency’s punishment of a lisee who, based on the Fifth Amendment,

refused to answer regulatory-related questihas never befoleen held to be a

violation of the Fifth Amendment. Dkt. No. 144 at 21 (Pg. ID No. 3710).



The Supreme Court has “repeatedly totuurts . . . not to define clearly
established law at a high level of geal#y, since doing so avoids the crucial
guestion whether the official acted reasogablthe particular circumstances that
he or she faced Occupy Nashville v. Haslgni69 F.3d 434, 44®th Cir. 2014).

“For a right to be clearly establishedflhe contours ofthe right must be
sufficiently clear that a reasonable official would understand that what he is doing
violates that right. [I]n the light opre-existing law the unlawfulness must be
apparent.’ "ld. (quoting Anderson v. Creightor483 U.S. 635, 640 (1987)). “In
other words, ‘existing precedent must halaced the statutory or constitutional
guestion . . . beyond debate.ld. (quotingPlumhoff v. Rickard134 S.Ct. 2012,
2023 (2014) (internal quotation marks itted)). “[Blinding precedent from the
Supreme Court, the Sixth Circuit, [or]etidistrict court itself” can provide such
clarity; persuasive authority from “otheraiits that is directly on point” may also
demonstrate that a law is clearly establisitddlzemer v. City of Memphi$21

F.3d 512, 527 (6th Ci2010). Notwithstanding those Ip&l indicators, “[a] court
need not have previously held illegakthonduct in the precise situation at issue
because officials can still be on notice that their conduct violates established law
even in novel factual circumstanceStitton v. Metro. Gov't of NashvilléD0 F.3d

865, 876 (6th Cir. 2012) (interhquotation marks omitted).



It is clear that licensees may nm required to choose between forfeiting
their livelihood and criminal prosecutiokee Spevack v. Kleil385 U.S. 511
(1967). However, employers may takdisciplinary actions against public
employees for refusal to divulge inform@ti as long as they are not required to
waive immunity.

In Uniformed Sanitation Men Ass’n., Inc.@omm’r. of Sanitation of City of
New York Justice Harlan made note that theras a process for “public officials
[to] be discharged and lawyers disangd for refusing to divulge appropriate
authority information pertinent to the faftl performance of their offices.” 88 S.
Ct. 1920, 1921 (1968) (Harlan, J., concurring). Gardner v. Broderick the
Supreme Court held that a police officerynme discharged for refusing to answer
guestions about the performance of his officiaties, as long as the officer is not
required to waive immunityGardner v. Broderick392 U.S. 273, 279 (1968)

This reasoning was expanded to include not only state employees, but also
contractors inLefkowitz v. Turley414 U.S. 70 (1973). Ihefkowitz the U.S.
Supreme Court held that a New Yorkvlaallowing for the termination of public
contracts if a contractor refuses to wailvenunity or to testify concerning his state
contracts, violated the Fifth Amendment. TtedkowitzCourt also noted, however,

that “given adequate immunity, the Statay plainly insist that employees either



answer guestions under oath about the pexoce of their job or suffer the loss of
employment.’ld. at 84.

In Lefkowitz v. Cunninghanthe U.S. Supreme Cduheld a New York
statute, which automatically disqualdiea person from holding office within a
political party for five years if he or shrefused to waive immunity, violated the
Fifth Amendment. 431 U.S. 801, 806 (1977). The Court held that the “government
cannot penalize assertion of the consibnal privilege against compelled self-
incrimination by imposing sanctions twompel testimony which has not been
immunized.”ld.

In all of these cases, th@aintiffs were requiredo waive immunity, else
face termination. What was not clearly édihed in this Circuit was whether the
State was required taffer immunity in the first place.

In Spevackthe threat of disbarment, Wwaut the offer of immunity, was
enough to find a Fifth Amendment violatiocBpevack385 U.S. at 514. However,
in Gardener the Supreme Court held that an employee could be fired for his
refusal to answer questions abbig performance if he was natjuired to waive
his immunity. . . .” Gardner, 392 U.S. at 278 (emphasis added). Accordingly, there
appeared to be an open qums regarding the actions reged of the State to avoid

violating the Fifth Amendment. Ishort, is the State required edfer immunity



before disciplining a public empyee or licensee? Or is mereipt requiring its
waiver sufficient to respect the right?

This Court relied on the language@ardnerin its prior Opinion and Order
when it found that the Defendants had ootnmitted a constitutional violation.
Moody, 2013 WL 6196947 at *8. As the Counoted then, othdederal appellate
courts have done the san&eeAguilerav. City of Los Angele$10 F.3d 1161,
1171 (9th Cir. 2007) (“IrGardner, the Court noted that the constitutional violation
arose not when a public employee was celhed to answer job-related questions,
but when that employee wasquired to waive his privige against self-
incrimination while answering his emplay® legitimate job-related questions.”)
(emphasis addedyViley v. Mayor & City Council of Baltimoyel8 F.3d 773, 777
(4th Cir. 1995) (“This language stronglydicates that forcing a public employee
to answer potentially incriminating joblated questions does not implicate the
Fifth Amendmenunlessthe employeés also compelletb waive his privilege.”).

At oral argument, the Plaintiffs argued that thardner line of cases only
applied to public employees, and notlimensees. However, the Sixth Circuit’s
opinion made clear that the same standaplies to both classes of individuals.
Moody, 790 F.3d at 676 n.12.

With Moody, the Sixth Circuit has now estaihed once and for all that the

State is required to offer immunity befatenay discharge an employee, or revoke



a state-issued license, for standing ofthFAmendment rights. However, before
the Sixth Circuit’s decision iMoody, a reasonable officeoald have believed, as
the Court did, that they were notqrered under the Fifth Amendment to offer
immunity. Therefore, becausereasonable officer woulthve believed his actions
to be lawful, the rights at issue weret reearly established. Accordingly, the

Defendants are entitled to qualdienmunity on these claims.

C. Due Process Claims

The Court must also analyze wheththe Defendants or Plaintiffs are
entitled to summary judgment on the PldfstiProcedural Due Process claims. In
this case, the due process rights centepast-deprivation relieflt is established
law that a suspended harness-horse tragr@d by extension a harness driver, is
entitled to “a prompt postsuspension hearing” upon reqBesty v. Barchj 433
U.S. 55, 63 (1979). As the Sixth Circaitfirmed, Plaintiffs’ post-suspension due
process rights were not violated. Additally, under Michigan law “[a]ny person
who is ordered to be . . . excluded . .alslupon written requeshave the right to
a hearingde novobefore the commissioner t@view the order . . . .” MH.
ADMIN. CoDE R. 431.1130(3).Thus, that Plaintiffs’ post-exclusion due process
rights were clearly established under Mia@ngaw is not up for debate. The Court

need only address the issue of whethes¢ due process rights were violated.
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The Sixth Circuit held that “there isdisputed issue of material fact as to
whether the defendants denied plaintiffs the [post-exclusion] process they were due
or whether the plaintiffs failed to seek that proced&oddy, 790 F.3d at 680. The
Sixth Circuit found that the “harness dgirg would fail on this due-process claim
.. . if they had failed to request a hearing.”at 679. The Sixth Circuit also found
that a reasonable juror “might conclude that the MGCB should have construed
[their 2011 license applications] as reqadst the hearings due to them under the
federal constitution and state regulationisl” at 680. Despite this holding, both

sides still argue they aretéled to summary judgment.

a. Defendants’ Motion for Summary Judgment

Defendants argue that they are gifititled to summary judgment because
“the record clearly shows that the N8 did not construe the drivers’ post-
exclusion license applications as epphearing requests.” Dkt. No. 144 at 27-28
(Pg. ID No. 3716-17). This argument, frankly, was flatly rejected by the Sixth
Circuit. SeeMoody, 790 F.3d at 680 (“After all, the MGCB seemed to construe the
harness drivers’ applications for 2011 licenses as an attemptfi¢reate either an
administrative or judicial appeal pra=”) (quotations and citations omitted).

Defendants next argue that they arditled to summary judgment because
the Plaintiffs were eventually given appeal hearing on April 25, 2013, following

the Plaintiffs’ hearing request that svenade on November 27, 2012. Dkt. No. 144
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at 29-30 (Pg. ID No. 3717-18). This argument necessarily ignores the fact that the
Sixth Circuit found there to be a disputefact regarding whether the 2011 license
applications constituted hearing requesteither party disputes that the 2011
license applications were not answekeith a hearing. Defendants’ argument is
irrelevant to the question mently before the Court.

Finally, the Defendants argue th#tey are still entitled to qualified
immunity because any violation did notvolve a clearly established right that a
reasonable person wouldvegaknown. Dkt. No. 144 at 30-31 (Pg. ID No. 3719-
20). Specifically, Defendants argue thattig drivers can cite no analogous case
law that would have placed the regulatorsnotice that . . . apping for a license
would constitute a hearing requedd’ This argument mischacterizes the Sixth
Circuit’'s Opinion.

As stated above, it has been clearly l@gthed that a horse-driver is entitled
to a post-exclusiorearing upon requesMoody, 790 F.3d at 678—-679 (citing
Barry, 443 U.S. at 63—-64); MH. ADMIN. CODE R. 431.1130(3). The Sixth Circuit
further held that “[i]f the MGCB, in poindf fact, did construe the harness drivers’
applications as written requests for appélagén the harness drivers were due the
process of a hearing concerning their Exclusion Ordé&tsdt 680. Therefore, the
guestion is not whether Defendants wemnenoticethat the subsequent applications

were requests for hearings. The questoowhether the Defendants “did, in point
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of fact” construe the applications agjuests for hearings, and subsequently deny
the hearings. Accordingly, Defendarase not entitled to summary judgment on
these claims.

b. Plaintiffs’ Motion for Summary Judgment

Plaintiffs similarly argue that thegre entitled to summary judgment because
their November 27, 2012 hearing requests not granted ih April 25, 2013.
Plaintiffs argue that their due process tgytvere violated because the hearing was
well after the 14 day time window set foltly the Michigan regulations. Dkt. No.
138 at 19 (Pg. ID No. 3605). Those requestse made after the filing of this
complaint. The Complaint has not been amended to reflect these claims. Thus, this

claim is not properly before the Court.

D. Personal Involvement Defenses

Defendants argue that they aemtitled to summary judgment on the
Plaintiffs’ 1983 claims because they hanased personal involvement defenses
that were overlooked by the Sixth CircuDkt. No. 144 at 16-18 (Pg. ID No.
3705-07). Defendants havesed personal involvememefenses for Defendants
Lessnau, Ernst, Post, Kalfarker, Garrison and Williams.

Personal involvement defenses are often reserved for supervisory officials.
The Sixth Circuit has held that “[b]lecsa1§8 1983 liability cannot be imposed under

a theory ofrespondeat superiomproof of personal involvement is required for a
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supervisor to inaupersonal liability.”Grinter v. Knight 532 F.3d 567, 575 (6th
Cir. 2008) (citingMiller v. Calhoun County408 F.3d 803, 817 n. 3 (6th Cir.
2005)). “At a minimum, a 8§ 1983 plaintiff mushow that a supeisory official at
least implicitly authorized, approgte or knowingly acquiesced in the
unconstitutional conduct of ¢hoffending subordinate Bellamy v. Bradley729
F.2d 416, 421 (6th Cir. 1984).

As described above, although the Pifiisi Fifth Amendment rights were
violated by the issuance of suspensiamd exclusion orders, those rights were not
clearly established, and no liability mée found. Thus, the only violation that
may be found is the Due Process violation.

Defendants Kalm, Post, Parker, Garrisand Williams are only alleged to
have been involved personally in the Fiimendment claim. They do not appear
to be personally involved in the Due Bess violation. Seeing as the Defendants
are entitled to Qualified Immunity on this claim, the Court need not discuss their
personal involvement.

However, Defendant Ernst was recoguiz®/ the Sixth Circuit as not only
receiving the Plaintiffs’ 2011 license apgations, but possiblgonstruing them as
hearing requestdMloody, 790 F.3d at 680. He is rther alleged to have told
Plaintiffs that they could nappeal their Exclusion OrderSeeDkt. No. 156 at 19

(Pg. ID No. 4039). Furthermore, Defenddmssnau is alleged to have issued a
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report recommending against lifting Plaintiay’s suspension. Dkt. No. 156 at 18
(Pg. ID No. 4038). A reasonable juror could conclude that both Lessnau and Ernst
were personally involved in the allegeldie process violation. Accordingly the

defense is denied astleese two defendants.

E. Quasi-Judicial Immunity
Defendants argue that the stewards antitled to quasi-judicial immunity
because of the impartial role they playiadhe license suspension and exclusion.
Dkt. No. 144 at 31 (Pg. ID No. 3720).
The factors to be considered in determgnwhether an official is entitled to
guasi-judicial immunity are:
(a) the need to assure that timelividual can perform his functions
without harassment or intimidation; (b) the presence of safeguards that
reduce the need for private damagefions as a means of controlling
unconstitutional conduct; Yensulation from political influence; (d) the
importance of precedent; (e) the adeeysnature of the process; and (f)
the correctability of error on appeal.
Friedman v. Hall 843 F.2d 1391 (6th Cir. 1988) (citil@Jeavinger v. Saxned74
U.S. 193, 202 (1985)). “Persons such jadges, prosecutors acting in their

adversarial capacity, and witnesses are labtslyg immune from civil rights suit for

damages.1d.
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The Sixth Circuit has indicated thaicing stewards are likely to be entitled
to quasi-judicial immunitySee idHowever, seeing as the Defendant Stewards are

already entitled to qualified immunity, the@t finds no need to rule on this issue.

V. CONCLUSION
For the reasons discussed above, the OHNIES the Plaintiffs’ Motion
for Summary Judgment [138;RANTS the Defendants’ Motion for Summary
JudgmentIN PART with respect to PlaintiffsFifth Amendment Claim, and
DENIES IN PART the Defendants’ Motion with respect to Plaintiffs’ Due

Process.

IT IS SO ORDERED.

Dated:Augustl15,2016 s/GershwirA. Drain
Detroit, MI HON. GERSHWINA. DRAIN
Unhited States District Court Judge

CERTIFICATE OF SERVICE

The undersigned certifies that the foregoing document was served upon
counsel of record and any unrepresempadies via the Court's ECF System to
their respective email or First Class Untail addresses disclosed on the Notice of
Electronic Filing on August 15, 2016.

$Teresa McGovern
Teresa McGovern
Gase Manager Generalist
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