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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

LAUREN GOHL, as Next Friend of J.G.,

Plaintiff,
CaseNo. 12-cv-15199
V.
HON. MARK A. GOLDSMITH
LIVONIA PUBLIC SCHOOLS, et al.,

Defendants.
/

OPINION AND ORDER
GRANTING IN PART AND DENYING IN PART DEFENDANTS’ MOTIONS TO
DISMISS AND/OR FOR SUMMARY JUDGMENT (Dkts. 123, 127, 177,179, 184, 190,

192)
[. INTRODUCTION

In this civil rights case, Plairft Lauren Gohl, as next friend of her son J.G., alleges that
Defendants violated J.G.’s rights under theuffo and Fourteenth Amendments to the United
States Constitution, the Americawgth Disabilities Act, the Reabilitation Act, and under state
law. This matter is before the Court on Defants’ motions to dismiss and/or for summary
judgment’ The issues have been fully briefeiaral argument was held on each motion.

For the reasons explained fully below, the Court finds that Defendants are entitled to
summary judgment on Plaintiff's federal claims and, therefdignisses those claims with

prejudice. Because the dismissal of these fédéaens means that this case no longer retains a

! There are 12 Defendants named in this action, each of whom has filed a motion to dismiss
and/or for summary judgment: Cynthia DeM@kt. 123); Sharon Turbiak (Dkt. 127); Randy
Liepa, Elizabeth Santer, and i@y Sokol (Dkt. 177); Livonia PubliSchools (Dkt. 179); Shellie
Moore (Dkt. 184); Nancy Respondek (Dkt. 190yacey Crews, Carol DeBeaudry, Diane
Sloboda, and Megan Sprow (Dkt. 192).
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federal character, the Court dismisses Plaintiff's state-law claims wighvejuitdice and denies
those portions of Defendantsiotions challenging the statealalaims without prejudice.
[I. BACKGROUND

During the 2011-2012 school year, Livonia Public Schools (‘LPS”) operated the
Moderately Cognitive Impairment Program (“Ebprogram”) on behalf of the Wayne County
Regional Educational Service Agency. Thepmse of the MoCl program was to provide
educational and therapeuticngees to Wayne County spebteducation students between
preschool and age 26.The MoCl program for preschostudents was operated by Webster
Elementary School (“Webster”). DefendantaBm Turbiak was the special-education teacher
assigned to the Webster MoClI program during tbchool year. Turbk was assisted by
Defendant Nancy Respondek, a paraprofessiassigned to TFhiak’s classroom.

During that school year, J.G. w/a three-year-old studenttime Webster MoCI program.
According to the complaint, J.G. was born wifdrocephalus and, as a result of numerous brain
surgeries, had a ventricular peritoneal brain shunt implantbd ihnead behind &iright ear to
drain excess cerebrospinal fluid from his braitm his stomach. Second Am. Compl. T 18 (Dkt.
78); Gohl Dep. at 127, 266-267 (Dkt. 127-2). Accogdio Plaintiff Lauren Gohl, J.G.’s mother,
J.G. had a new shunt implanted to replace lisook in June 2011. See Gohl Dep. at 277-278
(Dkt. 129-9). As of Februar2014, J.G. has had no further surgerand, when asked what his
“current status” was regardirthe shunt, Gohl responded tHaverything looks good.” _Id. at

278.

2 Students participating in this program habeen diagnosed with a moderate cognitive
impairment, meaning that they have an intellgequotient (“IQ”) of 55 or below. See Santer
Dep. at 51-52, 167 (Dkt. 179-8).

% As a paraprofessional, Respokdessisted Turbiak “with clagssm activities and lessons, as
well as other various daily activitiesDef. Respondek Mot. at 1 (Dkt. 190).
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On October 24, 2011, Defendant Shellieodve, the principal at Webster, was
approached by Defendant Elizabeth Santee, WhoCl program specialist, who expressed
concerns that some staff members had shavigd Santer regarding Turbiak’'s classroom
behavior. _See Moore Dep. at 94-95, 99 (Dkt. 484-Following this iteraction, Moore spoke
with other staff members, including Defendaitacey Crews, Megan Sprow, Candy Sokol, and
Carol DeBeaudry._1d. at 646-649. Moore thempoed the information she had received from
each staff member into a timeline of allega@nts._See Moore Timeline (Dkt. 129-11).

The timeline indicates that staff memberkltMoore about Turbiak being “harsh with
children, holding their faces or icls tightly and yelling in theifaces,” using “too much force
[when] pushing on children’s shoulders” while putting them in time-out, and treating children
“roughly in the [classroom].” d. at 2 (cm/ecf page). Oneafit member described Turbiak’s
treatment of the students as “gruff and abrupofing one incident in wbh Turbiak force-fed a
student cereal and the studentsvgagging and crying. Id. Thsame staff member also noted
that Turbiak would lift studentsff “the floor by one arm and #t there was the potential to
dislocate a small shoulder.” _Id. Moore belietkat she provided a copy of this timeline to
Defendant Cynthia DeMan, the director ofrgmnel for LPS, on November 1, 2011. Moore
Dep. at 130-132.

A few days after her meeting with Santer, d® contacted DeMan regarding these issues
and sought advice on how to handle the mati@eMan Dep. at 81 (Dkt123-5). During this
conversation, Moore informed DeMan that “a fetaff members . . . had come to [Moore] and
continued to say that Sharon Turbiak’s classrawas loud and that Staar was being rude and

that Sharon was intimidating [the ddstaff members].”_Id. at 82.



On November 2, 2011, DeMan met withurbiak, along with Turbiak’'s union
representative and Dorothy Chomicz, a co-daedf human resources for LPS. See DeMan
Dep. at 172-173. According to DeMan, this casagion focused mainly on the interactions
between Turbiak and other staff mieers. _Id. at 173. At thend of this meeting, DeMan and
Chomicz sent Turbiak home for a couple of days. Id.

DeMan also wrote a memorandum to Turbiak, dated November 4, 2011, regarding
appropriate behavior in the césom and staff intactions. _Id.; 11/4/2011 DeMan Memo (Dkt.
123-8). That memorandum stated that DeMas fe@ncerned about some of the interactions
[Turbiak had] had with ancillgr staff and [her] interactions with [her] students.” 11/4/2011
DeMan Memo at 2 (cm/ecf page). DeMarkrmmwledged that Turbiakvas “forthright when
[she] described the classroom behaviors of [heidestts, [her] interactions with them and their
families and with the support staff.” _Id. hecognizing that teachingiay be frustrating and
exhausting, DeMan wrote that “there is never an excuse for any teacher, especially an
experienced teacher as [Turbiak], to lapse im@appropriate behaviorwith either staff or
students.” _Id. To maedy this situation, DeMan expectddirbiak to, among other things,
“[m]aintain professional behaviowith students and with staff,” and “[u]tilize [her] consult time
opportunities to discuss best piaes that will be acceptablerfthe well being of the student,
and then put those into place.” Id.

Following the November meeting with Turkjasome four months passed without any
further reported incidents. Then, on Mars, 2012, Defendant Diarf@loboda, an LPS social
worker providing professional séces to the MoCl program a$sroom, gave Moore a verbal
and written report of an incident that Sloboddnessed that day involving Turbiak and J.G.

According to her report, Sloboda entered thasstoom to look for the LPS psychologist. See



Sloboda Report at 2 (cm/ecf page) (Dkt. 123-8lpboda then observed Turbiak “grab” J.G. “by
the top of his head and jerkkack quite aggressively” beforellag, in close proximity to his
face, “you need to listen.”_Id. Sloboda notedt a paraprofessional was present in the room
when this incident occurretbut Sloboda did not know whethttrat paraprofessional withessed
the event._Id.

After receiving Sloboda’s repp Moore called either Chaigz or DeMan to report the
incident and was instructed to “[s]end [Turbiak] over.” DeMan pl85-186. DeMan and
Chomicz then met with Turbiak and Turbiak’s emirepresentative laterghafternoon._See id.
at 190-191. According to DeMaiturbiak denied the allegatiors grabbing J.G.’s head and
yelling in his face. _Id. at 193. Rather, Tiatbinformed DeMan that she put her hand on the
back of J.G.’s head to keep it from bouncinguard while redirecting his attention. Id. After
hearing Turbiak’s version of events, Chomicz senbi&k back to the classroom. See id. at 198.

On April 2, 2012, DeMan and Chomicz met again with Turbiak. DeMan prepared a
memorandum reflecting the substance ofrtteeting. _See 4/23/2012 DeMan Memo (Dkt. 123-
12). In that memorandum, DeManaote that they had discusse@ ttecent activity in Turbiak’s
classroom that had been reported to DeMan’'ceffild. at 2 (cm/ecf page). DeMan further
noted that “it appears that additional investigatidlhbe necessary to determine if [Turbiak had]
acted in accordance with [the guidelines addressed in the 11/4/2011 Memo] and whether
[Turbiak had] engaged in other inappriate actions or omissions.” Id.

DeMan then turned the matter over to Mark Schultz, the administrator of employee
relations and public safety folFlS, as “an investigation invohg a hostile work environment.”
DeMan Dep. at 311, 328. Schultz conductedrsestigation and is&d a report concerning

Turbiak’s alleged behavior, which included thiarch 5 incident invohng J.G. _See 4/23/2012



Schultz Report at 23 (cm/ecf page) (Dkt. - (providing both Sloboda’s and Turbiak’s
accounts of the March 5 incident).

On November 26, 2012, Lauren Gohl, as next friend of her son J.G., filed this lawsuit,
alleging violations of the Fourth and FourteeAtnendments to the United States Constitution,
the Americans with Disabilities Act, the ReHhd#htion Act, and asserting state-law claims.

[ll. STANDARDS OF DECISION

In evaluating a motion to dismiss pursuantederal Rule of Civil Procedure 12(b)(6),
“[c]lourts must construe the complaint in the lighst favorable to plaintiff, accept all well-pled
factual allegations as truenc determine whether the complaint states a plausible claim for

relief.” Albrecht v. Treon, 617 F.3d 890, 893 (6thr.(2010) (brackets and citations omitted).

To survive a motion to dismiss, a complaint must plead specific factual allegations, and not just

legal conclusions, in support of each claigshcroft v. Igbal, 556 U.S. 662, 678-679 (2009).

A complaint will be dismissed unless it states a “plausible claim for relief.” Id. at 679.

Pursuant to Rule 56, a coddhall grant summary judgmeiit the movant shows that
there is no genuine dispute asatwy material fact and the movastentitled to judgment as a
matter of law.” Fed. R. Civ. P. 56(a)¥hen evaluating a summary judgment motion,

credibility judgments and weighingf the evidence are prohibited.
Rather, the evidence should be viewed in the light most favorable
to the non-moving party._ Anderson v. Liberty Lobby, Inc., 477
U.S. 242, 255 (1986). Thus, the feind any inferences that can
be drawn from those facts mubt viewed in the light most
favorable to the non-moving partyatsushita Elec. Indus. Co. v.
Zenith Radio Corp., 475 U.S. 574, 587 (1986).

Biegas v. Quickway Carriers, 573 F.3d 365, 373 (6th Cir. 2009) (brackets omitted).

When a defendant seeks summary judgmehe defendant “bears the initial

responsibility of informing thalistrict court of the basis for its motion, and identifying those



portions of the pleadings, depositions, answ&y interrogatories, and admissions on file,
together with the affidavits, #ény, which it believes demonskahe absence of a genuine issue

of material fact.” Celotex Corp. v. Catret477 U.S. 317, 323 (1986). “To withstand summary

judgment, the nonmoving party must present s@fitievidence to create a genuine issue of

material fact.” _Humenny v. Genex Cor90 F.3d 901, 904 (6th Cir. 2004). The nonmoving

party “may not rely on the hope that the trierfatt will disbelieve the movant's denial of a
disputed fact but must make an affirmative simgawith proper evidence in order to defeat the

motion.” Alexander v. CareSource, 576 F.3d 551, &8 Cir. 2009). A mere scintilla of

evidence is insufficient; rather, “there mustdsedence on which the jurgould reasonably find
for the [nonmovant].”_Anderson, 447 U.S. at 252.
IV. ANALYSIS

A. The Federal Statutory Claims

As a preliminary matter, the heading of count | in Plaintiff's second amended complaint
appears to allege that eachf@®welant violated the Americamgth Disabilities Act (“ADA”), 42
U.S.C. § 12101 et seq. Second Am. Compl. atvio(ation of the Americans with Disabilities
Act — All Defendants”). However, the secondearded complaint then identifies only Defendant
LPS as having “violated those provisions of {&A] by its acts or onssions.” 1d. { 27.
Count II, however, which concerns alleged violations of the Rehabilitation Act (“RA”), 29
U.S.C. 8§ 701 et seq., does not suffer from the saguévocality, as Plairffi clearly states that
“Defendants, each [and] every one of them, hai@ated [J.G.’s] rights under [the RA.]”
Second Am. Compl. T 33. Despite the appaaanbiguity in the pleading, the Court will
examine Plaintiff’'s ADA claim as if it were atfed against each Defendant, and not just LPS.

1. Individual-Capacity Liability Under the ADA and RA



Plaintiff's second amended complaint does symtcify whether # ADA or RA claims
are against Defendants in themdividual capacities, their fficial capacities, or both.
Defendants argue that they cannot be heldldian their individual capacities for alleged
violations of either the ADA or the RA. S&ef. DeMan Br. at 13 (Dkt. 123); Def. Turbiak Br.
at 12-13 (Dkt. 127); Defs. Liepa, Sokol, & SanBr at 11-12 (Dkt. 177)Def. Moore Br. at 22
(Dkt. 184); Def. Respondek Br. at 12 (Dkt. 19Dgfs. Crews, DeBeaudry, Sloboda, & Sprow
Br. at 12-13 (Dkt. 192). Theddrt agrees with Defendants.

The Sixth Circuit has repeatgdeld “that the ADA does ngiermit public employees or

supervisors to be sued in their individual @aiges.” Williams v. McLemore, 247 F. App'x 1, 8

(6th Cir. 2007); see st Lee v. Mich. Parole Bd., 104 Fp/&x 490, 493 (6th Cir. 2004) (holding

that “neither the ADA nor the RA impose liabyl upon individuals”);_Sullivan v. River Valley

Sch. Dist., 197 F.3d 804, 808 n.1 (6th Cir. 1999ir(aing dismissal ofindividual-capacity
claim against superintendent, holding thatrifijvidual supervisors who do not independently
qualify under the statutory deftion of employers may not beeld personally liable in ADA
cases”).

Plaintiff contends thaDefendants are liable in thamdividual capacities “[u]nder the
plain language of the legislature.” See PI. (jRde Turbiak Mot. at 15 (Dkt. 135). However,
Plaintiff fails to provide any abbrity in support of this conclusory statement. Nor does Plaintiff
offer any cogent argument thabuld authorize a departure frdmnding Sixth Circuit authority.
Therefore, the Court finds that Plaintiff canrsote Defendants DeMan, Turbiak, Liepa, Santer,
Sokol, Moore, Respondek, Crews, DeBeaudry, Slopadd Sprow in theiindividual capacities
for alleged violations of eithghe ADA or RA, and dismisses these claims with prejudice.

2. Redundancy of Official-Capacity Claims



Defendants further argue thany official-capacity claimsshould also be dismissed
because LPS, the municipal entity and their eyg, is also named as a defendant in this
litigation. See Def. Turbiak Br. at 13; Defsepa, Sokol, & Santer Br. at 12; Def. Respondek
Br. at 13; Defs. Crews, DeBeaudry, Sloboda, &08pBr. at 14. Plaintiff, on the other hand,
contends that Defendants’ authority on tBsuie is non-binding, and thée issue of redundancy
is irrelevant._See PIl. Resp. to Turbiak Mot. at Eather, Plaintiff claimshat she is “entitled to
present the jury with a full and complete picturdled events that occurred here and the claims
that arise from those events.d. | According to Plaintiff, “[tjoeliminate a legally viable claim
against any defendant because of alleged redupdaro eliminate thgury’s right to award
[punitive] damages.” Id. Plaintiff provigeno authority in support of these arguménts.

In fact, official-capacity claims againshdividual municipal employees are routinely
dismissed as being redundant when the municipal employer or entity is also named as a

defendant._Kentucky v. Grahawh73 U.S. 159, 167 n.14 (1985) (“Tkes no longea need to

bring official-capacity actions ainst local government officials, for . . . local government units
can be sued directly for damages and injunativdeclaratory relief.” (ellipsis omitted)); Soper
v. Hoben, 195 F.3d 845, 856 (6th Cir. 1999) (sanm®@cause LPS — the municipal entity — is
named as a defendant in this case, and be®asgiff has asserted ADAnd RA claims against
LPS, claims against individual Defendantstheir official capacitiesvould be redundant and

unnecessary. Therefore, the Court dismissesofficial-capacity claims against Defendants

* Plaintiff's failure to provide authority isinderstandable, because punitive damages are not
available under either Title Il of the ADA or 4% of the RA._See Johnson v. City of Saline, 151
F.3d 564, 573 (6th Cir. 1998); Moreno v. Consolil Rarp., 99 F.3d 782, 791 (6th Cir. 1996)
(en banc).




DeMan, Turbiak, Liepa, Santer, Sokol, MooRgspondek, Crews, DeBeaudry, Sloboda, and
Sprow with prejudice. The only remang claims under the ADA and RA concern LPS.
3. Claims Against LPS Under the ADA and the RA

Title 1l of the ADA provides that “no quald#d individual with a disability shall, by
reason of such disability, be excluded from ipar&tion in or be deed the benefits of the
services, programs, or activities of a public entity, or be subjected to discrimination by any such
entity.” 42 U.S.C. § 12132. To state a primaidaclaim under the ADA, “plaintiff must show
that: (1) [he] has a disability; (2) [he] ishetwise qualified; and (Ihe] was being excluded
from participation in, denied ¢éhbenefits of, or subjected thscrimination under the program

because of [his] disability.” Anderson @ity of Blue Ash, F.3d __, 2015 WL 4774591, at

*12 (6th Cir. Aug. 14, 2015).

Employing similar language as that foundtie ADA, 8§ 504 of the RA provides that a
qualified individual with a disability shall not, 6tely by reason of her or his disability, be
excluded from the participation ibe denied the benefits of, be subjected to discrimination
under any program or activity raemg Federal financial assisteg].]” 29 U.S.C. § 794(a). To
state a prima facie claim under the RA, a pl#inust satisfy the following four elements:

(1) The plaintiff is a “handicappgleperson” under the Act; (2) The
plaintiff is “otherwise qualified” for participation in the program;
(3) The plaintiff is being excludeffom participation in, or being
denied the benefits of, or Img subjected to discrimination under
the program solely by reason othiandicap; and J4The relevant

program or activity was receivirfgederal financial assistance.

G.C. v. Owensboro Pub. Schs., 711 F.3d 623, 635 (6th Cir. 2013).

Because claims brought under Title Il o€tADA and § 504 of the RA require proof of
substantially similar elements, courts oftematrthe two in the same manner and analyze ADA

and RA claims together._ See S.S. v.Ky. Univ., 532 F.3d 445, 452-453 (6th Cir. 2008)
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(analyzing ADA and RA claims together, betognizing that, unlike the ADA, the RA reaches
only federally funded entities and is limited “@benials of benefits ‘solely’ by reason of
disability”).

Plaintiffs second amended complaint setst her theories for liability under these
statutes. She alleges that J.G. “is protecteé @erson with a disability and is entitled to
protections under 20 U.S.C. § 14ttbbring a claim or cause aiction under the provisions of
the [ADA],” that LPS allegedly violated. Saad Am. Compl. 11 25, 27. Plaintiff also alleges
that J.G. was subjected to abubkat was not “inflicted upon chien without disabilities, while
attending a public school,” which “violates theohibition against disamination solely on the
basis of disability” under the RAId. § 32. Plaintiff futher claims that LPS “violated [J.G.’s]
rights under 8§ 504 [of the RA] andetlmegulations promulgated tleender by denying [J.G.] the
benefits of receiving full md equal access to the public edtion programs and activities
therein.” 1d. { 33.

In its motion for summary judgment, LPS arguieser alia, that Plaintiff has failed to
satisfy prima facie elements under both the ADA ¢he RA — that J.G. was excluded from an
educational program, deprived of an educalidmenefit, or discriminated against under the
program because of his disability. See Def. LPS Br. at 13. For the reasons explained below, the
Court agrees with LPS.

a. Excluded From Participation in, or Being Denied the Benefits of,
the MoClI Program

In its motion for summary judgment, LPS argubat Plaintiff has failed to identify the
specific programs or activities from which J¥as excluded, or identify an educational benefit
of which J.G. was denied. DdfPS Br. at 13-14. According to LPS, the evidence in this case

demonstrates that J.G. was provided “with cadional and related services pursuant to his
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[individualized education program (“IEP”)], artiat he made progress on his IEP goals and
objectives.” Id. at 14.

In response, Plaintiff appesato argue that Turbiak’slleged physical and emotional
abuse had the effect of excludidds. from participating in Bispecial educational program, as
well as denying him “the benefits of [his] spgceducational program.” See Pl. Resp. to LPS
Mot. at 18 (Dkt. 215). Plaiiif's argument is premised oapinions offered by two alleged
experts — Dr. Gerald Shiener, a psychiatristy Br. Sharon Hall, who has a Ph.D. in education
and a history of working in special educatidrRelying on Dr. Shiener’s port, Plaintiff claims
that J.G. “suffered incessant abuse at Turbiflsds as a result of the environment that she
created in her classroom.” Id. Bf-18. Plaintiff relies on Dr. Higs report to argue that “the
actions that occurred in Turlida classroom amounted to abudee atmosphere in the classroom
was itself harmful to her studentmd that atmosphere was onenhich the students, including
[J.G.], could not receive the benefits of theiecpl education program.”_1d. at 18 (citing Hall
Report (Dkt. 215-7)). Accordintp Plaintiff, these two expext‘each explain [that J.G.] was
deprived of a meaningful and eftive education as a result” of rbiak’s alleged abuse. Id. at

19-20.

> An |EP finds its source in the Individuals wilisabilities Educatiomct (“IDEA”), 20 U.S.C.

8 1400 _ et seq., which “was designed to give childrith disabilities a #e appropriate public
education ["FAPE”] designed to meet their uniqueeds.” _Nack ex rel. Nack v. Orange City
Sch. Dist., 454 F.3d 604, 608 (6th Cir. 2006).ccarding to the Supreme Court, a FAPE
“consists of educational instruction specifigadesigned to meet the unique needs of the
handicapped child, supported by such services as are necessary to permit the child ‘to benefit’
from the instruction.” _Bd. of Educ. of iHdrick Hudson Cent. Sch. Dist. v. Rowley, 458 U.S.
176, 188-189 (1982); see also 20 U.S.C. § 14011®.accomplish this goah school district
that receives federal funds under the IDEA is remlio establish an IE®r each disabled child,
which “must contain a specific [written] statementhe child’s currenperformance levels, the
child’s short-term and long-term goals, the eational and other sengs to be provided, and
criteria for evaluating the child’s progressNack, 454 F.3d at 608-609; see also 20 U.S.C.
§ 1414(d).
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In its reply, LPS states that Dr. Shieseexpert report is natworn and, therefore,
constitutes inadmissible hearsay, which may betadduced to secure or oppose summary
judgment. Def. LPS Reply &-3 (Dkt. 234). LPS further coenids that Dr. Shiener does not
offer an opinion on whether J.G. “was denietl@ational benefits/seiseés solely due to his
disability[.]” 1d. at 3 (emphasiomitted). Regarding Dr. Halli®port, LPS argues that she did
not provide any evidence supporting the claim that J.G. was denied the benefits of his
educational program.__Id. Moreover, LPS conte that Dr. Hall's opinion is “meaningless,”
because she failed “to conduct an individualized irygas to whether [J.G&] services or IEP
goals were appropriate, whether he made ssyror whether he should have been given
additional services or goals.” Id.

The Court agrees with LPS that Plaintiff Haged to establish a genuinely disputed issue
of fact regarding educational exclusion or degaron. Plaintiff and heexperts speak only in
conclusory and over-generalized terms, withiogtising on specific evidence pertaining to J.G.
As a consequence, Plaintiff faite show that there is a trigblissue of fact that J.G. was
excluded from any particular eddicanal program or service, dhat he was deprived of any
educational benefit.

Theoretically, Plaintiff might hae tried to demonstrate a@gtion of fact on educational
exclusion or deprivation by looking to evidentmeiching on whether J.G.’s specific IEP goals
had been significantly frustrate&uch an approach walibe consistent withow courts analyze
claims brought under the IDEA wheedenial of a FAPE is allegeda claim that Riintiff did not

assert in this lawsuit.__See M.L. v.d=éWay Sch. Dist., 394 F.3634, 650 (9th Cir. 2004)

(stating that, “[ulnder t IDEA, a disabled child is guatmed a FAPE . . . which provides

educational benefit to the handicappchild. If a teacher is delitsely indifferent to teasing of

13



a disabled child and the abuse is so severdhbathild can derive no benefit from the services
that he or she is offered by the school, the chdd been denied a FAPE.” (citations, brackets,
and emphasis omitted)). J.G.’s IEP goals provide some fairly specific benchmarks, such as
improving work habits, developing feedingnd eating skills, developing perceptual
discrimination and conceptual skills, and aerstrating emerging languageills. 6/7/2011 IEP
Progress Report at 2-3 (cm/ecf pages) (Dkt. 179-HQwever, Plaintiff points to no evidence
that J.G. was blocked from mewdiany one of those specific goals.

To the contrary, the record evidence confirffpeogress” in meetig those goals._ See,
e.qg., 3/14/2012 IEP Report at 2 (Dkt. 179-18pting “progress on goals”); 11/30/2011 IEP
Report at 2 (Dkt. 179-12) (same). These repadge concrete examples of this progress:

e “[J.G.] has made nice gains in imitation and will imitate or spontaneously produce
one-two words in routine activities, espaly songs. In recénweeks, [J.G.’s]
willingness to participate in structured activities has increased and he has been doing
some great work matching objects to piesiand using a communication device with
2 choices.” 11/4/2011 Progress Reir® (cm/ecf page) (Dkt. 127-10).

e “He is often then able to transition caessfully to the music enhanced motor
experiences, then to the interactive and walstircle activities. His attention span
for these highly engaging activities isagually lengthening, so that he remains calm
and is then able to work on fine motardafeeding skills withis peers.” 11/30/2011
IEP Report at 3 (cm/ecf page).

e “When engaged and interested in an aigtivihe] receptively identifies many age
appropriate vocabulary items and matches abjecphotos or pictures on a 4 square

communication device.” ld.

e “His attention and verbal imitation increas#nen language is presented in songs.”
Id.

e “[His] behavior has improved tremenddus 1/27/2012 Progress Report at 3
(cm/ecf page) (Dkt. 127-10).

e “[J.G.] has grown leaps and boundsghahis overall demeanor.”_Id.

e “[J.G.]is showing us new skills on a daily basis.” Id.

14



e “[J.G.] has made wonderful pgress this quarter!”_1d.

e “[J.G.] has improved in [thefreas of [sensory and behavioral needs] since the last
IEP, but still has difficulty participating ithe classroom unless the environment is [ ]
manipulated to meet his needs.”18/2011 IEP Report at 3 (cm/ecf page).

e “His attention span for theshighly engaging activities igradually lengthening, so
that he remains calm and is then able to work on fine motor and feeding skills with
his peers.”_ld.

e “When engaged and increased in an activity, [J.G.] receptively identifies many age
appropriate vocabulary items and matches @bjecphotos or pictures on a 4 square
communication device. He seems interestedhe device, looks carefully at all
pictures, selects only the appriate symbol for the item he wants or is labeling, and
listens to the voice output.”_Id.

To be sure, the reports reflebat J.G. remained very challenged child. _E.g. 3/14/2012

IEP Report at 3 (cm/ecf page) @sificant delays in in Grosklotor, sensory skills, Language
and Cognitive domains”). But thgortrait that emerges is hardbne of a child who has been
excluded from his educational program or deprieéceducational benefits. Apparently, the
education team LPS assembled for J.G.which included a teacherparaprofessional,
occupational therapist, physical therapisig &peech therapist, see Gohl Dep. at 410-411 (Dkt.
179-11) — produced positive educational results tfos severely challenged three-year old
student.

Plaintiff purports to find evidnce of educational deprivatiaomthe reports of Dr. Shiener
and Dr. Hall. But these reports are not suffickientreate an issue of fact to forestall summary
judgment.

As a threshold issue, Dr. Shiener’s repisrtprocedurally defective, because, as an

unsworn report, it is inadmissible hearsay,iclhthe Court cannot coiter for purposes of

summary judgment. _ Sigler v. Am. Honddotor Co., 532 F.3d 469481 (6th Cir. 2008).

Furthermore, although Plaintiff referred generallybio Shiener’s report, she failed to provide a
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citation to the report and failed to specifyetpages on which she ralie Fed. R. Civ. P.
56(c)(1)(A) (“A party asserting that fact cannot be or is geneiy disputed must support the

assertion by citing to_particulgrarts of materials in the recorfd[(emphasis added)); see also

T&H Landscaping, LLC v. Colo. Structuremc., No. 06-cv-00891-REB-MEH, 2007 WL

4224213, at *5 (D. Colo. Nov. 27, 2007) (“Global, gea@itations to multiple-page exhibits . . .
without specific pinpoint citabins to guide the court’s revieare inadequate to support or
withstand a summary judgment motion.”).

As for its substance, the pert says absolutely nothing about the deprivation of an
educational benefit. It notesaih].G. engages in “ritualistiehavior” — supposedly triggered by
the March 5, 2012 incident — which takes thenfoof frequent hand washing and checking
whether his mother puts on a seat belt whea oar. _See Shiener Report at 4 (cm/ecf page)
(Dkt. 215-6). But nothing in the report talksb6. being deprived @y educational benefit.

Dr. Hall's report similarly misfires. Procedlly, Plaintiff erred bysimply attaching the
report to her brief in responséthout any citation to particulgsages in support of Plaintiff's

arguments. _See Fed. R. Civ. P. 56(c)())(%ee _also T&H Landscaping, LLC, 2007 WL

4224213, at *5.

® The report also speaks of unspecified “changes).G.’s brain due to his alleged exposure to
Turbiak’s abuse of him and othstudents. This opinion isnsupported — and insufficient for
summary judgment purposes — because Dr. Shregither performed nor reviewed any medical
procedures or tests that might have deteatgdbrain “change.” Fed. Evid. 702, 703; Dow v.
Rheem Mfg. Co., Nos. 09-13697-BC, 10753-BC, 11-10647-BC, 2011 WL 4484001, at *9
(E.D. Mich. Sept. 26, 2011) (“[W]here, as hereg firoffered expert has performed no reliable
testing on his theory, courts, including the Sigtincuit, have routingl precluded the witness
from offering an expert opinion.” (citing cases)n any event, even assuming that there were
“changes” to J.G.’s brain, neithélaintiff nor Dr. Shiener contel or substantiate that such
“changes” led to edational deprivation.
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Substantively, there are fatal deficienciess well. Based on Turbiak’'s alleged
misbehavior, Dr. Hall simply opines in a globaldaconclusory fashion thabne of the children
in Turbiak’s classroom received the educatiomhich they were entitled. Hall Report at 5,26.
But an expert’s parroting of a bare legal cosn is entitled to no consideration by a court.

See, e.g., Williams v. Ford Motor Co., 187 F&&B, 543 (6th Cir. 1999) (stating that Rule 56

“requires that the nonmoving partyt $erth specific facts showinthat there is a genuine issue
for trial,” and noting that “althouglxpert testimony may be moreferential thanthat of fact
witnesses, in order to defeat a motion for swaryrjudgment an expert opinion must be more
than a conclusory assertion about ultieniezgal issues.” (brackets omitted)).

Dr. Hall's report fails for the additional reason that it does not address essential evidence
that bears critically on the opiniahe offers. While she recognizist the “studets’ IEPs are
central to” her opinion, Hall Report at 28, she meaddresses any particular inadequacies of
J.G.’s IEP, or the progress he made_on hB gvals. In fact, Dr. Hall never discusses the
evidence of his progress at allpr does she point to evidence tegdto show that he was not
making progress, or was otherwrggressing in his abilities.

An expert opinion that does not address the akfdcts at issue in a case is insufficient

to defeat summary judgment. See Robiny. Union Carbide Corp., 805 F. Supp. 514, 523

(E.D. Tenn. 1991) (“[E]lven when an expertaffidavit is admissible, it will not serve

” Although Dr. Hall opines that “[tlere is no reasonable basid#lieve that any of the students

in Sharon Turbiak’s classroom during the 2011-286@&Rool year were receiving a [FAPE] as
envisioned by IDEA, and Section 504 of the [RAJlall Report at 5, 26, Rintiff never alleged

in her complaint, nor ever asted in her briefing, that J.Gvas not receiving a FAPE. Any
effort now by Plaintiff to introduce a new ataiby way of a response tosummary judgment
motion would not be appropriate. Tucker v. Union of Needletrades, Indus. & Textile Emps., 407
F.3d 784, 788 (6th Cir. 2005). In any case, thpion suffers from th other defects noted
infra; it is a bare legal conclus that fails to addreswitical facts, and ifails to show what
specific educational benefit J.G. was denied.
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automatically to defeat a motion for summary jot, if it is so ‘minimal’ that it could not by

itself establish a necessary element of the pfstiase[.]”); Estate oDetwiler v. Offenbecher,

728 F. Supp. 103, 140 (S.D.N.Y. 1988@cognizing that summaryggment is not appropriate
“where the nonmoving party relieslely on an expermpinion that is not based upon specific
facts, or that makes unsupfe assumptions or ignores important facts”).

By ignoring key facts, Dr. HBs opinion simply amounts t@ne long conclusion that
fails to set out a logical line akasoning. Without a sound liné reasoning — grounded in the
facts of the case — the Hall report cannot a$¥&intiff in defeatingsummary judgment._See

R.C. Olmstead, Inc. v. CU Interface, LLE06 F.3d 262, 271 (6th Ci2010) (“Expert reports

must include ‘how’ and ‘why’ the expert reachadparticular result, not merely the expert’s

conclusory opinions.”); Brainard v. Am. Skdia Life. Assurance Corp., 432 F.3d 655, 663-664

(6th Cir. 2005) (“An expert opinion submitted in the context of a summary judgment motion
must be more than a conclusory assertion about ultimate legal issues. . . . [It] must set forth facts
and, in doing so, outline a line of reag arising from #ogical foundation.”).

Ultimately, Dr. Hall's report fails for the same reason Dr. Schiener’s report is defective:
the failure to identify any specific program or ben#fat J.G., in particular, was denied. As Dr.
Hall herself recognized, abusivehawior “may” lead to unforturia learning outcomes. See,
e.q., Hall Report at 24 (when exposed to bady “[c]hildren may becme unwilling to try new
activities or learn new skills”). But Dr. Hall navepines that J.G. actually was unwilling to try
new activities or learn new skills.

Plaintiff's theory comes down to the propasit that a plaintiff can make out a claim
under the ADA or RA — without a showing afctual educational deprivation — simply by

showing a teacher’'s abusiveassroom conduct. Plaintiff hafailed to provide any legal
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authority in support of such a proposition. Niwes the Court's own research reveal a case
holding that, for purposes of an ADA or RA cfgia teacher’s alleged physical and emotional
abuse, without a demonstrable impact on theged victim’s education, constitutes exclusion
from an educational program or dainof an educational benefit.

Therefore, the Court finds that Plaintiff hiaded to present suffient evidence to create
a genuine issue of material fact that J.Gswvexcluded from participating in any particular
educational program, or that J.G. was denied @aticular benefit of an educational program.
To the extent Plaintiff grounds her ADA and RAaims in exclusion from an educational
program or deprivation of an educational denéhe Court grants LPS’s motion for summary
judgment on these claims.

b. Subject to Discrimination

Another basis for an ADA or RA claim igliscriminatory treatment. To prove

discrimination under the ADA or RA, a disabled ptdf must demonstrate that he or she was

treated differently than a similgrkituated, non-disabled studei@ee, e.g., Parker v. Metro. Life

Ins. Co., 121 F.3d 1006, 1019 (6th Cir. 1997) (en banc) (“The ADA simply does not mandate
equality between individuals with different disabilities. Rather, the ADA, like the Rehabilitation
Act, prohibits discrimination between the disbhlnd the non-disahl€); S.S., 532 F.3d at 456
(affirming the district court'grant of summary judgment ofdlplaintiffs ADA and RA claims,
where the district court concludehat purported digpate treatment did nsupport a finding of
discrimination).

This differential-treatment requirement was squarely addressed in the district court’s

grant of summary judgment on ADA and RAsdiimination claims in_Horen v. Board of

Education of the City of Toledo Public Schdistrict, 948 F. Supp. 2d 793 (N.D. Ohio 2013),
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aff'd, No. 13-3775 (6th Cir. Feb. 2014) (unpublished). In that ;gggarents brought an action
on behalf of their disabled itth, alleging that the defendantscluding the school district,
discriminated against their child in violatimf the ADA and the RA._ld. at 808. The court
noted that, for a prima facie case of discrimmatithe plaintiffs bore thlburden of showing that
the school district treated a similiasituated student differently ain their disabled daughter. Id.
at 815. Because the plaintiffs “failed to pointatay similarly situateghupil whom [the school
district] treated differently than it treated [their daughter],” the ttheld that the plaintiffs could
not satisfy a_prima facie case of discmagion under the ADA or RA, and granted the
defendants summary judgmaeont those claims. Id.

In this case, Plaintiffs second amended ctzamp alleges that J.G. was discriminated
against solely because of his disability. SecAnmd Compl. § 32. Thisliegation is predicated
on Turbiak’s alleged physical and emotional ajuend other co-Defends’ failure to report
that abuse._See id. LPS argues that it tgleth to summary judgment because Plaintiff has
failed to provide any record evidence that J.G. was treated differently than a similarly situated,
non-disabled student. Def. LPS Br. at 15. The Court agrees with LPS.

Plaintiff's briefing does not address LPS’s discriminatioguanrent concerning the lack

of evidence of a similarly situadl, non-disabled student, andersfore, the Court may consider

this fact undisputed. Fed. R. Civ. P. 56(&)Rugiero v. Nationstar Mortg., LLC, 580 F. App’x
376, 378 (6th Cir. 2014) f@&ing that, “if a party fails tgroperly address another party’s
assertion of fact as required by Rule 56(ck ttourt may consider the fact undisputed for

purposes of the motion” (brackets and ellipsis omitted)); see also Taylor v. City of New

York, 269 F. Supp. 2d 68, 75 (E.D.N.Y. 2003) (“Federaurts may deem a claim abandoned

when a party moves for summary judgment one ground and the party opposing summary
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judgment fails to address the argument in any.fya Although Plaintiff did not address this
issue in her briefing, during the hearing onM2&’'s motion for summary judgment, Plaintiff
argued that Turbiak discriminated against J.€cduse she must have, at some point in time,
interacted with non-disabled children and no claamps of child abuse have surfaced. However,
this “[u]nsubstantiated speculatias not enough to create a genuissue of material fact.”

Nelski v.Trans Union, LLC, 86 F. App’x 840, 846th Cir. 2004). Consequently, Plaintiff has

pointed to no evidence indicating that a simylasituated, non-disabled student was treated
differently than J.G.

Accordingly, to the exterRlaintiffs ADA and RA claimsare grounded in discriminatory
treatment, LPS is awarded summary judgment on those claims.

c. Causation

Even if Plaintiff had established a triablesuie of fact that J.G. was excluded from
participating in, was denied theenefit of, or was subjected thscrimination under, a specific
educational program or activitylaintiff would still have toestablish a causal connection
between J.G.’s disability and Bedants’ actions toward J.G-or her ADA claim, Plaintiff must
show that the actions were “because of’ '$.@isability. Anderson, 2015 WL 4774591, at *12.
For her RA claim, Plaintiff mst show that the actions wefsolely by reason of” J.G.'s
disability. G.C., 711 F.3d at 635.

Despite earlier pronouncements from the SRtrcuit that the “sole-cause” standard of

the RA applied equally to ADA claims, seeq., Lewis v. Humboldt Aguisition Corp., Inc., 681

F.3d 312, 314-315 (6th CiR012) (citing cases), the Sixth Qiit has clarified that the sole-
cause standard does not apply to ADA claing. at 317 (holding that the sole-cause standard

does not apply to Title | ADA claims); Andens, 2015 WL 4774591, at *12 n.1 (holding that the
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sole-cause standard does not apply to TitlaDA claims). Rather, for a Title Il ADA claim,
Plaintiff “must show that the defendant took action because of the plaintiff's disability, i.e., the
plaintiff must present evidee that_animus against theofgcted group was a_ significant

factor[.]” Anderson, 2015 WK774591, at *12 (emphasis added).

In its motion for summary judgment, LPS argues that there is no evidence establishing
that Defendants’ actions were taken becauseGfsldisability. Def. LPS Br. at 14. In support
of its argument, LPS argues that Turbiak’§@acon March 5, 2012 in moving J.G.’s head was
meant “to redirect his attentiordfter he had thrown a toy. .lat 15. LPS also argues that
certain Defendants’ failure to report alleged @ldbuse was “because they did not believe a call
was warranted,” not becausedo6.’s disability. I

In response, Plaintiff contendbat the record edence “demonstrates that [J.G.] was
abused because of his disability.” Pl. RespLRS Mot. at 18. In support of this argument,
Plaintiff relies on the Moore timeline, statingatiVloore met with Turbiak, and Turbiak talked
about how she felt “stressed out because of the tdwdisability of her students|.]”_Id. at 18.
Although there is no specific citation, Plaintdéfso quotes the following language from the
timeline: “Ms. Turbiak appeared more harsidabrupt with the lowefunctioning students.”
Id. Plaintiff also refers to a letter DeManot& to Turbiak in November 2011, which apparently
stated that DeMan “believe[d] [Turbiak’s] wonk [the MoClI] program is not only difficult, but

can be frustrating and at times possibly overlming.” Id. at 19(quoting 11/4/2011 Letter

(Dkt. 215-18)). Without any citations, Plaintiff then provides various examples of Turbiak

8 Aside from stating that “[v]arious employee$ LPS knew that [Turbiak hated the MoCl
program students] and failed tto anything,” Pl. Resp. to LPS Maat 19, Plaintiff failed to
address LPS’s argument that Defendants’ failureport alleged child abuse was not because of
J.G.’s disability. Def. LPS Br. at 14. As suthe Court concludes that this fact is undisputed.
Fed. R. Civ. P. 56(e)(2).
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allegedly targeting her abuse based on theestisl particular disability, which she argues
illustrates that “Turbiak hated these students feirttisabilities and punished them as a result.”
Id.

In its reply, LPS argues that Plaintiff has failed to offer any evidence that there was a
pattern of abuse concerning J.G. Def. LPS RepR: atPS also states that Plaintiff's assertion
that J.G. was abused because of his disabilgpesulative and lacks record citations. Id. at 3-4.

Regardless of which causation standéwel Court employs, under the ADA or the RA,
there is no evidence that Tiamk's alleged abuse on MarchZ)12 was “because of” or “solely
by reason of” J.G.’s disability. As a threshold nratRdaintiff's failure to cite to the record for
the alleged abuse inflicted on oth&tudents because of their digiiles permits this Court to

disregard those alleged incident Fed. R. Civ. P. 56(c)(1)(A); Coleman v. Blue Cross Blue

Shield of Kansas, Inc., 287 F. App’x 631, 635 (10th 2008) (it is not the responsibility of the

district court “to conduct a fishg expedition of plainff's . . . record evidence in order to
support the assertions made hiar response”). But even ignog that defecin Plaintiff’s
response, her theory is, at most, that Turbdelk tcertain actions against other disabled students
based on their particular disabiéis. How alleged misconduct directed toward other students can
substantiate disability-animus against J.Gnever explained. Nor does Plaintiff provide any
legal authority validating the use of such evidence in opposition to summary judgment for an
ADA or RA claim.

Moreover, the various poans of the Moore timelinenal the DeMan letter, upon which
Plaintiff relies, fail to substaiatte Plaintiff's contetion that Turbiak alleg#ly abused J.G. on
March 5, 2012 because of his disability. The $alhtence from the October 2011 timeline reads

as follows: “[Turbiak] talked about feeling appreciated at Websteof not having a role
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anymore and that she was stressed out becauke tdvel of disability of her students and the
reduction of support.” Moore Timeknat 3 (cm/ecf page). Notgbkhe statement indicates that
Turbiak’s stress was related to several reasong,aré of which was the level of disability of
her students. The statement is also notable fat widloes not say: it @s not say that she took
any action because of the disability of her students, or that she took any action against J.G. at all.
Plaintiff simply cannot create an issue afctff that disability animus against J.G. was a
“significant factor” for Turlak's alleged misconduct on theasis of a thoroughly opaque
statement made in late Octob2011 — some four months bedothe March 2012 incident.
Furthermore, the portion of the timeline thstiggests Turbiak targeted lower-functioning
students does not indicate that J.G. was onkasiet students. Plaintiff has failed to provide any
evidence to suggest the contrary.

Lastly, the November 2011 letter DeMan sent Turbiak does noeaegenuine issue of
material fact that Turbiak’'s March 2012 conductswzecause of J.G.’s disability. The letter
merely states that DeMan believed that Takls work was “difficult,” “frustrating,” and
“possibly overwhelming.” 11/2011 Letter at 2 (cm/ecf pag@)kt. 215-18). A statement from
the director of personnel for LPS in the fall2ifl1 that Turbiak’s work was challenging is not
evidence that Turbiak abused J.G. in March 2Gcbse of J.G.’s disability, or that animus was
a significant factor inhat alleged abuse.

Accordingly, LPS is entitled to summanydgment on Plaintif§ claims under the ADA
and RA, for the additional reason that Pldirtannot meet the causation standards under those

statutes.

° LPS also argues that Plaintiff's failure tohaust her administrative remedies under the IDEA
bars Plaintiff's claims under the ADA and RAe&Def. LPS Br. at 1{Dkt. 179). LPS further
argues that it is entitled to summary judgmeetduse Plaintiff has failed to allege either bad
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B. The Federal Constitutional Claims
To state a claim under 42 U.S.C. § 1983, anfifiimust demonstrate that a person acting

under the color of state law depedl the plaintiff of a constitudnal right. _West v. Atkins, 487

U.S. 42, 48 (1988); Harris v. City of Circlée, 583 F.3d 356, 364 (6th Cir. 2009) (same).

Government officials are generally shielded fromil liability when performing discretionary
functions, unless their conduct violates a clearly established constitutigimasuch that every

reasonable official would have kwa that his or her conduct waslawful. Ashcroft v. al-Kidd,

131 S. Ct. 2074, 2083 (2011). Once a defendant rqisddgied immunity, the plaintiff bears the

burden of demonstrating that the defendant isenatled to such immunity. Burgess v. Fischer,
735 F.3d 462, 472 (6th Cir. 2013).

In opposing a defendant’s claim of qualfiemmunity, the plaintiff must show the
following: (i) the defendant violated a constitutibnght based on the facts alleged, and (ii) the

right was clearly established. Plumhoff vckard, 134 S. Ct. 2012, 2020 (2014) (citing Saucier

v. Katz, 533 U.S. 194, 200 (2001)). If the pldinis unable to establisthe violation of a
constitutional right, the courtimquiry ends and the defendant is entitled to immunity. Perez v.
Oakland Cnty., 466 F.3d 416, 426-427 (6th 2006), cert. denied, 552 U.S. 823 (2007).

In this case, Plaintiff alleges that Turbiakilleged conduct constitutes excessive force in
violation of the Fourth and Fourteenth Amdments. _See Second Am. Compl. 1 35-39.
Plaintiff also appears to allege that each Defendant embldtG.’s rights under the Equal
Protection Clause of the FourtéleiAmendment._See id. 11 48- Defendants argue that they

are entitled to qualified immunityThe Court will consider each constitutional claim in turn.

faith or gross misjudgment on behaffany Defendant in this caséd. at 15-16. As the Court
has concluded that Plaintiff's ADA and RA clairfal for other reasonghe Court declines to
address these additional arguments.
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1. The Excessive-Force Claim

Plaintiff alleges that, on March 5, 2012, Tiatb grabbed J.G. by the top of his head,
aggressively jerked it backwards, and yelled vense to his face. As Turbiak describes the
incident, after J.G. had knocked a ring-stacking aff a table, she placed her left hand behind
J.G.’s head and her right hand on his chin @ireet his attention antb prevent J.G. from
thrusting his head in a backwards motion.isltPlaintiff's contentn that Turbiak’s conduct
constituted excessive force in violation of ibdhe Fourth and Fowénth Amendments. See
Second Am. Compl. 11 35-39.

a. Fourth Amendment

The Fourth Amendment (applicable to stattors through the Fourteenth Amendment)
protects individuals against “unreasonable sesschnd seizures.” U.S. Const. amend. IV.
Plaintiff argues that Turbiak’s excessive foromstituted an unreasonable “seizure” in violation
of the Fourth Amendment.__See Pl. RespTtobiak Mot. at 20 (Dkt 135). According to
Plaintiff, a public school teacher is a represtwgaof the state, and when such an individual
momentarily uses excessive deragainst a student, thatderamounts to a seizure under the

Fourth Amendment, Id. at 21 (citing Welersey v. T.L.O., 469 U.S. 325 (1985)).

When faced with the same argument, tha&ttSiCircuit has repeatedly held that a
student’s claim of excessive force by a teadkeproperly analyzed under the Due Process

Clause of the Fourteenth Amendment, ratthem under the Fourth Amendment. See, e.g.,

Lillard v. Shelby Cnty. Bd. of Educ., 76 F.3d6, 724-725 (6th Cir. 1996) (holding that the

plaintiffs’ claims that their teacher slapped @mal sexually harassed two others did not fall into
the category of claims alleging a “right to fsee from unreasonableizeres under the Fourth

Amendment,” but, rather, their claims werpremised on the alleged violation of a
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constitutionally protected liberty interest, withime meaning of the Fourteenth Amendment, in
their personal bodily integrity,” and applyingetishocks-the-conscience standard of substantive

due process); Nolan v. Memphis City S¢Hs89 F.3d 257, 269 (6th Cir. 2009) (applying the

shocks-the-conscience standard to student’'s exeefsice claim);_Ellis exel. Pendergrass v.

Cleveland Mun. Sch. Dist., 455 F.3d 690, 700 (6th Cir. 2006) (same); Webb v. McCullough, 828

F.2d 1151, 1158-1159 (6th Cir. 1987) (same).

Therefore, the Court dismisses PlaingffrFourth Amendment claim and will analyze
Plaintiff’'s excessive-force claimnder the substantive due presestandards of the Fourteenth
Amendment.

b. Fourteenth Amendment

The Fourteenth Amendment provides thataaestay not deprive andividual “of life,
liberty, or property, without due pcess of law.” U.S. Const. amend. XIV. As the Sixth Circuit
has recognized, “it is well established that pessoave a fourteenth amdment liberty interest

in freedom from bodily injury.” _Doe v. @lborne Cnty., 103 F.3d 495, 508 (6th Cir. 1996)

(brackets omitted). This amendment endeavors to protect an individual's substantive due
process rights by barring “certain government actions regardless of the fairness of the procedures
used to implement them.”_Lillard, 76 F.3d7&4. The liberty interest in freedom from bodily
injury triggers the test for sutamtive due process, which, irrti requires the Court to examine
“whether the conduct complained of ‘shockst¢beascience’ of the [@urt.” Id. The Sixth
Circuit has explained that, undeettshocks the conscience” standard,

[a] substantive due process claingigite different than a claim of

assault and battery under state tavi. Substantive due process is

concerned with violations of pensal rights of privacy and bodily

security. The substantive due pess inquiry must be whether the

force applied caused injury so severe, was so disproportionate to
the need presented, and was so inspired by malice or sadism rather
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than a merely careless or unwiseess of zeal that it amounted to
a brutal and inhumane abuse of @il power literdly shocking to
the conscience.
Id. at 725 (brackets and ellipses omitted).
In viewing the evidence in the light moswéaable to J.G. — that Turbiak aggressively
jerked J.G.’s head backwards and yelled inf&te — the Court finds that Turbiak’s conduct did

not violate J.G.’s substantive due process righitss single act of abuse simply does not rise to

the level of conscience-shocking behavior. Seg,, Lillard, 76 F.3d at 726 (“[I]t is simply

inconceivable that a single slap could shook tlonscience. . . . While we do not mean to
suggest that school systems shdoldrate a teacher who slaps ad&nt in anger, neither do we
conclude that one slap, eveh made for no legitimate purpose, rises to the level of a

constitutional violation.”);_Mnnis ex rel. Doe v. Sumner Gn Bd. of Educ., 804 F. Supp. 2d

641, 652 (M.D. Tenn. 2011) (holding that “the temth acts of grabbinghe child’s face and

shaking his head on one occasion, and grabbisgarm on another occasion hard enough to
cause bruising, simply do not rise to the levieh ‘conscience-shocking,” brutal and inhumane
abuse of authority,” even though the child wasd¢hand-a-half-years old, mentally disabled, and

diagnosed as having an autism-spectrum disor@eA; ex rel. G.A. v. Morgan Cnty. Bd. of

Educ., 577 F. Supp. 2d 886, 890-894 (E.D. Ky. 2088)ding that the substantive due process
rights of a twelve-year-old studewith an 1.Q. of 42 were notiolated, where the principal

paddled the child’s bottom &ast three times); Griffin. Sanders, No. 11-CV-12289, 2013 WL

3788826, at *16 (E.D. Mich. July 19, 2013) (holdingttkthe substantive due process rights of a
mentally disabled student with the mental céyaof a two-year old were not violated, where

her teacher struck her oncdjessler v. Giles Cnty. Bd. &duc., No. 1-00-0120, 2005 WL

1868793, at *1, 16 (M.D. Tenn. July 2005) (holding that the substéve due process rights of
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an eight-year-old autistic studemtere not violated, where a teacts aide kicked him and threw
him to the ground, because he did not suffer a severe iffury).

Nor is there any evidence from which a reasb&gury could find that J.G. sustained any
physical injury, much less a severe physicalrynjas a result of Turbiak’s conduct on March 5,
2012. For instance, Plaintiff hasléal to present any medical idence that J.G. suffered any
physical injury. As stated supmat note 6, Dr. Shiener did n@view or perform any medical
procedures regarding J.G.’s braiHis report, however, does camt an oblique and conclusory
reference to brain injury by stating that “[tjkend of behaviors dscribed would have an
extremely negative effect and damaging eff@ctbrain tissue.” ShieneReport at 6 (cm/ecf
page) (Dkt. 215-6). The “kind dbehaviors described” was arfacterized by Dr. Shiener as
“grabbing [J.G.’s] head, shaking his head, ijegk his head, and twistg his head.” _Id.

However, there is no evidence that Turbiak shook or twisted J.G.’'s head. Even if this reference

19 plaintiff's attempt to aggrandize the physiaéluse to which J.G. was subjected, beyond the
March 5 incident, is without merit. For exampHRaintiff claims that Turbiak’s statement to
Moore that she (Turbiak) would fonger put her hands on J.Gises an inference that she had
improperly used her hands before. Pl Resp. to LPS Mot. at 17. But the premise of this
purported inference is wrenched out of contast:a child who suffered from a loss of muscle
control, J.G. required body management ks/teachers and aideSee Respondek Dep. at 407-
409 (Dkt. 235-9); Gohl Dep. at 355-356 (Dkt. 2BBy; Moore Dep. at 284-285 (Dkt. 235-4). In
context, Turbiak’s statement obvidyseflects a determination byer that she should avoid any
contact because it might be nosstrued, just as the March Icident was, at least from her
perspective. In any case, eveit amounts to an admission that Turbiak had previously touched
J.G. in an inappropriate manner, it is not amission that there wereequent or severe
episodes.

Plaintiff further argues that Turbiak allowed a stuideith mobility issues to fall to the floor,

and that J.G. had mobility issues. Pl. ReshR& Mot. at 3, 17. However, neither assertion is
accompanied by any citation to record evidence. And, in any event, allowing a child to fall onto
a padded floor while the child is learning to walkvhich is apparently what happened in this
incident — is hardly abusive See Moore Timeline at 2 (ceof page) (Dkt. 179-21) (Moore
“checked with the physical therapist about” Tukblatting children fall to the floor, and noted

that such behavior “would bappropriate as the dbr [was] deeply padded and that when
teaching them the trangin, falling is common][.]").
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could be viewed as an opinionath].G. suffered brain damage, expert’s opinion that is not

based on the facts of the case is entitled toamsideration. Zuzula. ABB Power T & D Co.,

Inc., 267 F. Supp. 2d 703, 711 (E.D. Mich. 2003) éRu02 requires that agxpert’s opinion
must “be based on a foundation grounded in the bfsats of the case ...and that the expert
appropriately ‘fits’ the facts of the case inte ttheories and methods he or she espouses” (citing

Daubert v. Merrell Dow Pharmb09 U.S. 579, 591-593 (1993)).

There is also insufficient evidence from whiciheasonable jury could find that Turbiak’s
alleged conduct created a serigisk of severe physical injuryDespite Plaintiff's claim that
“the record in this case demonstrates that ayma to [J.G.’s] headias capable of causing
death due to the shunt in his head,” Pl. Resp. to Turbiak Mot. at38|sseSecond Am. Compl.
1 18, Plaintiff has failed to provideny evidence to support thentention that any severe head
movement of an individual with a ventricularrppeneal brain shuntauld be potentially life
threatening in general, let alonedds. in particular. In any casthe existence od shunt itself
would not necessarily givihis alleged act of abuse a catsional character._ See Honaker v.
Beverage, No. 87-13, 1989 WL 517, at *11 (E.D. Kgn. 4, 1989) (holding that there was no
substantive due process violation where an twtfgteen-year-old student with a shunt was
slapped on both sides of his face witk teacher’s forehand and backhand).

In addition to physical abusBjaintiff argues that J.G.’s @sence in the classroom while
Turbiak allegedly abused other students ctutstii emotional abuseahamounts to conscience-
shocking behavior._See Pl. Resp. to Turbiak Mo223-24. In particulaRlaintiff claims that
J.G. sustained emotional abuse because he ‘sgigkeseveral acts andtteans of abuse at the
hands of Turbiak and Respondelel. Resp. to LPS Mot. at 1pointing to allegations that

Turbiak confined a wheelchair-bound student imaghroom, and placedies over the arms of
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another student with auditory sensitivity and yelled at that studdnat 19. However, there are
no record citations tsubstantiate the assertion thaG.Jwitnessed anyf these alleged
incidents:*

In fact, these particular atied incidents either occurréal the afternoon session of the
2011-2012 MoCl classroom, or in the 2010-201kh0st year; J.G. onlattended the morning
sessions during the 2011-2012 school yaad there is no evidenceatthe attended MoCl in an
earlier school year. See Gohl Dep. at 4418; Schultz Report at 5, 10, 11, 13; Sokol Dep. at
164, 228, 232, 244; Sprow Dep. at 38, 149-150, 219; Crews Dep. at 131-132, 154, 304,
Attendance Records (Dkt. 235-10)Therefore, J.G. could ndtave sustained any emotional
abuse as a result of supposedbtching those alleged inciderifs.

Moreover, for Turbiak’s allegkemotional abuse tshock the conscience, it must have
still caused severe injury to J.G. Lillard, 7@¢ at 725. Although Plaintiff states that she “has
the support of expert witnesses for the notion thatemotional abuse was physically harmful to
[J.G.] as such abuse can permanently impadtild’s brain,” Pl. Resp. to Turbiak Mot. at 23

(emphasis omitted), Plaintiff has failed to provide any citation to any evidence that the alleged

" plaintiff has also failed to provide any hatity for the proposition that witnessing the abuse
of another person could ever constitute exceasseeof force against J.G. cognizable under the
Constitution.

12 Evidence in the record furtheontradicts Plaintiff's argumentDr. Shiener’s report recounts

that Lauren Gohl began noticimggative behavioral changesdiits. in March 2012, see Shiener
Report at 3 (cm/ecf page), which would signifitgrundercut Plaintiff'stheory that Turbiak’s
abuse included not only the March 2012 incidbnt,also months of entional abuse leading up

to that incident._Compare Pl. Resp. to LPStMo 17-18 (arguing that Turbiak’s alleged abuse
was not limited to March 2012) with Shiener Report at 3 (cm/ecf page) (“The behavior and the
situation in the classroom ddtbéack to beginning of March 2012[.]") and PI. Resp. to Turbiak
Mot. at 11-12 (after removing J.G. from LPS, Ridf noticed that J.G. “began to exhibit anxiety

and panic and, whenever he desired to get hithens attention, he would grab her by the face
just as Turbiak grabbed him by the face.”).
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emotional abuse in this case actually caused anyyitguJ.G., let alone severe injury. Courts
have repeatedly held @h allegations of emotional injurywithout some measure of physical

injury, are insufficient for a substantive duegess claim._See, e.g., Mahone v. Ben Hill Cnty.

Sch. Sys., 377 F. App’x 913, 916 (11th Cir. 201@h(ugh the plaintiff allegedly suffered from
PTSD and other psychological injuries, he did swifer any physical injury, and, therefore, his
injuries did not rise to the levef severity to support a violan of substantig due process);

Peterson v. Baker, 504 F.3d 1331, 1338 (11th ZH07) (“[Clonstitutional violations do not

arise unless the teacher inflicts serious physigaly upon the student.”); Brown v. Lippard,

472 F.3d 384, 387 (5th Cir. 2006) (“This Circuitshlmund an injury indticient to support an
excessive force claim where theis_no physical injury, or it iextremely minor (emphasis in

original)); Christiansen v. Citgf Tulsa, 332 F.3d 1270, 1279 (hOTir. 2003) (stating that the

Tenth Circuit has “never uphelah excessive force claim Witut some evidence of physical
injury”). As emphasized above,ditiff has failed to create d@asue of fact regarding physical
injury, and, therefore, her claiaf emotional injury must alsfail for this additional reason.

To the extent that Plaintiffelies on Dr. Shiener's repditfor the assertion that
“experiencing and witnessing the acts of abuseseadamage to a child’s brain,” Pl. Resp. to
Turbiak Mot. at 10 (emphasis added), the Couwmddithat such reliance is misplaced. A careful
review of the report clearly indicates that thigeflature on trauma describes lasting changes in
brain development, and accompanying behavioral changes in victims of emotional trauma,” and,
in Dr. Shiener’'s opinion, “[ijn tis case, . . . such changescorred.” Shiener Report at 6

(cm/ecf page) (Dkt. 215-6) (emphasis addedjowever, Dr. Shiener never claims that J.G.

13 As noted supra, Dr. Shienetmsworn report is inadmissible hearsay, which the Court cannot
consider for purposes of summary judgment. Kéedess, as explainadfra, the Court finds
that the report does hsupport Plaintiff's excessive-forceagin premised on emotional abuse.
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sustained any brain damage_or injury as a redulhe alleged emotional abuse. Nor does Dr.

Shiener provide any type of detailed explanation of the nature or degree of the alleged brain
changes. As emphasized earlier, conclusory opmby an expert are not sufficient to defeat

summary judgment. Williams v. Ford MotGo., 187 F.3d 533, 543 (6th Cir. 1999).

Similarly, Plaintiff's reliance or. Hall's report in support dfer argument fails, as that
report never states that J.G. helissustained any type of inyrlet alone severe injury, as a
result of any alleged emotional abuse. See Rajlort at 22 (simply oping that the “students
in this classroom . . . were . . . negativeéhlgpacted by [Turbiak’s] abusive and bullying
atmosphere.” (emphasis added)). Nor did Dr. Kdate that J.G. was actually the victim of any
emotional abuse himself, or thag¢ was actually impacted negafiy by the alleged abuse. See
id. at 24 (“[A] _child who observes a classmdbeing bullied_may disassociate or distance
him/herself[.]” (emphasis added)}t. (“The observer may disassat@ from the child who is the
target of bullying[.]” (emphasis added)); id¢The children may become compliant due to
anxiety and fear.” (emphasis added)); id24t25 (“The_children may become unwilling to try

new activities or learn new skills[.]” (emphasddad));_id. at 25 (“The_students’ energies may

be spent watching the bullying teacis behavior[.]” (emphasis ddd)). Hall never says that
any of these untoward results actually wertfesad by J.G. and fails to supply any supporting
evidence of such particularized impact on him.

Accordingly, the Court concludes that rbiak did not violate J.G.'s Fourteenth
Amendment rights and is entitled to qualifiednmunity on Plaintiff's excessive-force claim.
This result is in keeping with the Supreme Gsuoft-repeated admondn: “[T]he Due Process

Clause of the Fourteenth Amendment . . . does not transform every tort committed by a state
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actor into a constitutional viation.” DeShaney v. Winnebago 8nDep'’t of Soc. Servs., 489

U.S. 189, 202 (1989).
2. The Equal-Protection Claim
The Equal Protection Clause of the Fearith Amendment prohibits discrimination by
the government that “burdens a fumdaental right, targets a suspetdss, or intetionally treats
one differently than others similarly situatedthout any rational basis for the difference.”

Loesel v. City of Frankenmuth, 692 F.3d 452, 46th @ir. 2012) (quoting Rondigo, L.L.C. v.

Twp. of Richmond, 641 F.3d 673, 681-682 (6th Q011)); see also Davis v. Prison Health

Servs., 679 F.3d 433, 438 (6th Cir. 2012) (“Thgu@ Protection Clausef the Fourteenth
Amendment ‘protects against invidious discriation among similarly-siated individuals or

implicating fundamental rights.” (quotingc&rbrough v. Morgan Cnty. Bd. of Educ., 470 F.3d

250, 260 (6th Cir. 2006))); Ron v. Univ. of Toledo, 702 F.3d 269, 278 (6th Cir. 2012)

(“Fundamentally, the [Equal Protection] Clause protects against invidious discrimination among
similarly-situated individuals or implicatifgndamental rights.” (quotation marks omitted)).
Plaintiff does not contend ah a fundamental right hdseen burdened. Nor does she

claim that J.G. belonged to a suspect cl&=e S.S. v. E. Ky. Univ., 532 F.3d 445, 457 (6th Cir.

2008) (“Disabled persons are not a suspect clagaufposes of an equptotection challenge.”);

see also Tennessee v. Lane, 541 U.S. 509, 3@ Zexplaining that “@ssifications based on

disability violate [the Equal Protection Clauseihiy lack a rational relationship to a legitimate
governmental purpose”). Therefore, the Commist determine if Dfendants intentionally
treated J.G., a disabled studatifferently than similarly situ&d, non-disabled students, and, if

so, whether Defendants’ actions were rationally related to some legitimate governmental

purpose._S.S., 532 F.3d at 457 (citing Bd. of fges of Univ. of Ala. v. Garrett, 531 U.S. 356,
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366-368 (2001)); see also Robinson v. Janks F. App’x __, 2015 WI3650196, at *4 (6th

Cir. June 15, 2015) (stating that, to prevail lma equal protection clai, the plaintiff must
demonstrate disparate treatment of similarly situated individuals, and that the disparate treatment
was the result of intentionahd purposeful discrimination).

The Sixth Circuit has repealgdrecognized that disparate treatment is a threshold

requirement of an equal-peation violation. _Marie v. AmRed Cross, 771 F.3d 344, 361 (6th

Cir. 2014) (citing_Scarbrough, 470 F.a260). The Supreme Coulnas also madg clear that

the Equal Protection Clause “is essentially a dmacthat all persons siharly situated should

be treated alike.” _City oCleburne v. Cleburne Living Ctr., 473 U.S. 432, 439 (1985). In
opposing the present motions for summary judgnt@aintiff bears the burden of demonstrating
that Defendants intentionally treated J.G. diffelye than similarly situated individuals. S.S.,
532 F.3d at 457-458 (6th Cir. 2008) (stating that taepff had “the burdemf showing that . . .
[defendants] intentionally treated him differgnt— because he is disabled — than similarly
situated students who were likan in all relevant respects”).

The Court does not require Xa&ct correlation” when evaluating whether parties

are similarly situated but, rather, demands dnglevant similarity.” Perry v. McGinnis, 209

F.3d 597, 601 (6th Cir. 2000); see also Loesel, 632 &t 462 (holding that the plaintiffs had

“the burden of demonstrating that they weemated differently than other property owners who

were similarly situated in all material respects” (emphasis in original)). Generally, the similarly

situated determination is an issue of faat thee jury. Loesel, 692 F.3d at 463. However, a
district court may grant summajydgment “where it is clear thaio reasonable jury could find

that the similarly situated requirement has bewet.” Fares Pawn, LL@. Indiana Dep’t of Fin.

Insts., 755 F.3d 839, 846 (7th Cir. 2014). The Sixtic@i does not hesitate affirm a grant of
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summary judgment where a plaintiff fails to iti&nother similarly situaed individuals. _See,

e.g., Dixon v. Univ. of Toledo, 702 F.3d 269, 279 (6ih 2012); EJS Props., L.L.C. v. City of

Toledo, 698 F.3d 845, 865-866 (6th Cir. 2012); BeBiloard Co. v. City of Cincinnati, 675

F.3d 974, 987 (6th Cir. 2012).
Although Plaintiff alleges that J.G. was t®@ unfavorably, she has failed to present
sufficient evidence to create a genuine issue of nahfet that J.G. was treated differently than

a similarly situated, non-disabled studeSte Bah v. Attorney Geof Tenn., 610 F. App’x 547,

555 (6th Cir. 2015) (recognizing that equal-protectitaims are generally stated as “the plaintiff
is similarly situated to anothandividual but the defendant tredtéhe plaintiff disparately with

no rational basis for doing so”); see also WymeRichland Cnty. Children Servs., 584 F. App’x

283, 284 (6th Cir. 2014) (“To state [an equal pratectlaim], the [plainfifs] must allege that
the defendants treated a similasljuated person better than they treated the [plaintiffs]”).

Plaintiff might have satisfa this element by showing dh Turbiak disciplined a non-
disabled student in a manner tli& not involve any alleged physicor verbal abuse. She has
not done so. As for the other fBadants, Plaintiff might have tsfied this element by showing
that an allegation of child abuse arose invava non-disabled student, and those Defendants
acted in a manner different than in J.G.’s case, (ieporting the alleged abuse). Again, Plaintiff
has not done so.

Rather, Plaintiff merely alleges that Deflants violated the Equal Protection Clause,
because their actions were “noflicted upon young children in the LPS district who do not have
disabilities.” Second Am. Corhp{ 46. Without anything e, this unsubstantiated and

conclusory assertion is insufficient for equabyection purposes. See Gallagher v. Pontiac Sch.

Dist., 807 F.2d 75, 79 (6th Cir. 1986) (“Although [thkintiff] states conlasively that he was
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not treated in a similar fashion as others, heenexplains how he waseated any differently

from any similarly situated students.”); Hall Callahan, 727 F.3d 450, 457 (6th Cir. 2013) (“In

making an equal protection challenge, the pifiimust demonstrate that a discrimination of
some substance has occurred which hasoogturred against other individuals who were
similarly situated.”)*

Regarding Turbiak in particular, Plaintifootends that “[ijn all [her] time as an LPS
employee, surely Turbiak interact with non-disabled students.” PIl. Resp. to Turbiak Mot. at
31 (Dkt. 135). Plaintiff further states that “[tjhaseno evidence that Turbiak ever targeted such
individuals with the physical andmotional abuse that she taegfJ.G.] and his classmates
with.” 1d. However, as noted above, this ‘fighibstantiated speculation is not enough to create a
genuine issue of material fact.Nelski, 86 F. App’x at 846. Rintiff's argument also fails to
appreciate that it is_Plaifits burden to demonstrate that rbiak intentionally treated J.G.
differently than similarly situateshdividuals. _S.S., 532 F.3d at 457.

In viewing the evidence in the light most faable to Plaintiff, no reasonable juror could
conclude that J.G. was intentidigareated differently than a notisabled student. Therefore,
the Court finds that Defendantgddiot violate J.G.’s equal-protém rights, and concludes that
Defendants are entitled to qualified immunity on this claim.

3. The Municipal-Liability Claim

14 Insofar as Plaintiff argues that certain f@welants, as supervisory municipal employees,
violated the Equal Protection Ckiby their deliberate indifferea to Turbiak’s discriminatory
harassment toward J.G., see Pl. Resp. to DeMat. at 27 (Dkt. 129) (citing Shively v. Green
Local Sch. Dist. Bd. of Educ579 F. App’x 348 (6th Cir. 201)) the claim fails because,
without a constitutional violation by Turbiak,efe can be no indifference by the supervisory
personnel. _Raspardo v. Carlone, 770 F.3d 97, 2&@fr. 2014) (“Because we have held that
there was no underlying constitial violation, there is alsmo supervisory liability.”); Dodds

v. Richardson, 614 F.3d 1185, 1195 (10th Cir. 201[)]¢*impose § 1983 liability the plaintiff
first had to establish the supervisor’'s suborgisaiolated the Constitution.” (brackets omitted)).
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In order to pursue a claim for municipaability under 8§ 1983, a plaintiff must
demonstrate that the alleged fealeviolation occurredecause of a municippolicy or custom.

See Monell v. New York City Dep’t of Soc. Servs., 436 U.S. 658, 694 (1978); accord

D’Ambrosio v. Marino, 747 F.3d 378, 386 (6th Ck014). A plaintiff mg properly allege

municipal liability by demnstrating one of the following: “(1) ¢hexistence of an illegal official
policy or legislative enactment; (2) that an ciii with final decision making authority ratified
illegal actions; (3) the existence of a policy inhAdequate training or supervision; or (4) the
existence of a custom of tolerance of],] acquiescence to[,] federalghts violations.”
D’Ambrosio, 747 F.3d at 386 (brackets omitted).

Importantly, municipal liability for the ans of employees may not be based on a
theory of respondeat superior; rather, “[m]uniciletbility only attachesvhere a custom, policy,
or practice attributable to thmunicipality was the ‘moving fae’ behind the violation of the

plaintiff’'s constitutional rights.”_Heyerman €nty. of Calhoun, 680 F.3d 642, 647-648 (6th Cir.

2012) (quoting Miller v. Sanilac Cnty., 606 F.2d0, 254-255 (6th Cir. 2010)). However, “if a

plaintiff does not suffer a constitutional violation, there can be no unconstitutional custom or
policy that is ‘the moving force’ behind an agtom which municipal liability can attach.” Baker
v. Smiscik, 49 F. Supp. 3d 489, 501 (E.D. Mi@®14) (citing_Heyerman, 680 F.3d at 648);

accord Ryan v. City of Detroit, No. 1@Vv-10900, 2015 WL 1345280, at *8 (E.D. Mich. Mar.

25, 2015) (“The failure of a plaintiff to demorestie the violation of a constitutional right means
that a_Monell claim fails as a matter of [&w. A plaintiff “has the burden of proof for
establishing the existence of an unconstitutiggadicy and demonstrating the link between the

policy and the alleged injuries at issue.” nBett v. City of Eastpointe, 410 F.3d 810, 819 (6th

Cir. 2005).
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As discussed above, the Counnhcludes that J.G. did notfeer a constitutional violation
of either his Fourth Amendmeat Fourteenth Amendment righté&.ccordingly, the Court grants
LPS’s motion with respect to any thfe constitutional claims againstit.

C. The State-Law Claims

Having determined that Plaiffts federal claims lack merit, the case does not retain a
federal character. Accordingly, pursuant to 28.C. § 1367, the Court declines to extend
supplemental jurisdiction over Plaintiff's state-lal@ims, including any alleged failure to report
child abuse, assault, battery, gross negligemdéul and wanton misconduct, and intentional
infliction of emotional distress contained in ctaVI through 1X, anddismisses them without

prejudice. _Brown v. Cuyahoga Cnty., 517 FppA 431, 436 (6th Cir. 2013) (“28 U.S.C. § 1367

allows a district judge to decline to exercis@emental jurisdiction over state-law claims if the
district court has dismissed all claims over whidheis original jurisdiction.” (ellipsis omitted)).
V. CONCLUSION
For the reasons stated above, the Court granigart, and denies, in part, Defendants’
motions to dismiss and/or for summary judgment (Dkts. 123, 127, 177, 179, 184, 190, 192). The
federal statutory and constitutional claims are dismissed with prejudice, and the state-law claims

are dismissed without prejudice.

SOORDERED.
Dated: September 30, 2015 s/Mark A. Goldsmith
Detroit, Michigan MARK A. GOLDSMITH

UnitedStateDistrict Judge

15 plaintiff's second amended complaint does nofieily allege that LPS is municipally liable
under 8 1983 for violations of the Equal ProtectioauSke. To the extent that such a claim may
be implied, the Court grants summary judgmentavor of LPS on this claim, as well, for the
reasons stated above.
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CERTIFICATE OF SERVICE

The undersigned certifies that the foregoing documeas served upon counsel of record and
any unrepresented parties via the Court's ECFe8ysb their respective email or First Class
U.S. mail addresses disclosed on the ¢¢otif Electronic Filing on September 30, 2015.

s/CarrieHaddon
Case Manager
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