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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

VULPINA, LLC,

Plaintiff,
Civil Action No. 12-15688
V.
HON.MARK A. GOLDSMITH
RANDY DZIERZAWSKI, et al.,

Defendants.
/

OPINION AND ORDER
GRANTING DEFENDANT'S MOTION TO STAY (DKT. 24) AND
ADMINISTRATIVELY CLOSING THE CASE

This matter before the Court is Defendant Kimberly Dzierzawski’s motion to stay (Dkt.
24). The matter is fully briefed and the Colseard oral argument on September 11, 2013. For
the reasons explained belaidve Court grants the motion.

I. BACKGROUND

The Court already addressed the facts leading tipe filing of this lawsuit in a previous
order, see 6/13/2013 Order (DK22), and therefore, provides abbreviated version here.
According to the first amended complaint, Ramierzawski allegedly transferred 99% of the
membership interest in Vinifer&/ine Co., LLC (Vinifera), to Defendant, his wife. First Am.
Compl. 1 23 (Dkt. 6). Randy Dzierzawski allde made this transfer without receiving
reasonably equivalent value in an attempt suliate Vinifera from a potential judgment and to
defraud his creditors.__Id. 11 25-26. Plaintifilpina, LLC filed the instant suit against Randy

Dzierzawski, Vinifera, and Defelant alleging violations of éhMichigan Uniform Fraudulent
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Transfer Act, Mich. Comp. Laws 8 566.31, et se@ga three-count amended complaint. Id. 1
27-50.

After Plaintiff filed the first amended corgnt, Randy Dzierzawski filed a notice of a
chapter 7 bankruptcy petition @xpril 19, 2013 (Dkt. 19-2) and éhautomatic bankruptcy stay
stayed the claims against him. See 11 U.SZ&ZX Vinifera then moved to dismiss the claims
against it, arguing that, as the asset of the alleagedfer, it could not beamed as a defendant.
Mot. to Dismiss (Dkt. 14). The Court agreed witmifera and granted the motion to dismiss.
6/13/2013 Order (Dkt. 22). Subsequently, Riffi and Defendant submitted a Rule 26(f)
discovery plan (Dkt. 23). However, Defendant changed her position, resisted discovery, and filed
the instant motion to stay. Defendant seeks to Havéankruptcy stay, applicable to the claims
asserted against her husband, extended to the claims asserted against her.

II. ANALYSIS

In the instant motion to stay, Defendasserts several argumnie why the bankruptcy
automatic stay under 11 U.S.C. 8§ 362(a)(3) prev@haintiff from cotinuing its action against
her. Defendant states that the automatic staybe extended to proceedings against a solvent
co-defendant in unusual circumstances, sucth@snstant case, wheeejudgment against the

co-defendant “will in effectbe a judgment or finding againstetldebtor.” Pl.’s Mot. at 2

(quoting_In re Eagle-Pichendlus., Inc., 963 F.2d 855, 858 (6th Cir. 1992)). Defendant argues

that unusual circumstances exist in this case because any judgrfiedingr against Defendant
“would necessarily be premised on a finding of fhett a fraudulent transf occurred” and that
Randy Dzierzawski was the transferor. Id. Defenddso asserts th#te remedies Plaintiff
seeks, such as attachment, injunctive relietherappointment of a resir, would be a finding
against Randy Dzierzawski and, thfare, is also prohibited by éhautomatic stay._ Id. at 3-4.
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According to Defendant, the proper venue for dieéermination of thigsssue is the bankruptcy
court because Plaintiff's cause of action is propefthe bankruptcy edand under jurisdiction
of the bankruptcy trustee. Id. at 3. tlas Defendant argues dly assuming a fraudulent
transfer occurred, Randy Dzierzawski’s other creditmuld assert claims against Defendant and
her husband and defeat the purpoisthe automatic stay and thatly the bankruptcy trustee has
the power to avoid any alied transfer. _1d. at 5.

In response, Plaintiff argues that Defendaatithorities are inapplicable because the facts
of each case are different from the facts of theamistase. Pl's Resp. at 1-5. Plaintiff asserts

that the motion should be decided in lightN#tional Labor Relations Board v. Martin Arsham

Sewing Co., 873 F.2d 884 (6th Cir. 1989), and Ikletcher, 176 B.R. 445 (Bankr. W.D. Mich.
1995). Under this authority, &htiff acknowledges that the ileruptcy stay be collateral
actions against third parties to satisfy a debtmloigyation “by attacking, as fraudulent, a property

transfer” to third parties. Pl.’s Resp. at 5 (quoting Martdrsham, 873 F.2d at 888). However,

Plaintiff argues that its compid does not undermine the “paliconsiderations” which support
the barring of such collateractions because it seeks to have the asset returned to Randy
Dzierzawski's estate. 1d. at 6.

In Defendant’s reply briefDefendant argues th&tlaintiff concedes that the automatic
stay, under Sixth Circuit law, should be extahde Plaintiff's claims against Defendant.
Defendant states that Plaintiff is attempting to circumvent the automatic stay by arguing that it is a
“heroic creditor,” seeking to befieall creditors. Def.’s Reply at 2 (Dkt. 27). Defendant
reiterates that her adrity is sound, despitedhfactual differences beegn her authority and the

instant case, and argues that a case Plaintiff cites, Martin Arsham, supports her position as well.

Id. at 2-3. Defendant assertathrlaintiff cannot continue itsction because the power to avoid
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the alleged fraudulent transaction is vested with the bankruptcy trugdeat 3l(citing 11 U.S.C.

88 544, 548). According to Defendant, the bapkry code empowers the trustee — and not a
creditor — with collecting and sliributing a debtor’'s assets.d. lat 3-4. Finally, Defendant
maintains that “If Plaintiff’'s argument is adopté@dypens the door for any creditor to bring its own
claims against a debtor under the guise of attelgpt bring about a recovery that would benefit
all of the debtor’'s @ditors.” Id. at 5.

The arguments asserted by the parties @wnevhether the automatic bankruptcy stay
applies to property allegedly transferred frdhe debtor-husband tDefendant. The Sixth
Circuit has explained that a chapter 7 bankruptcy case involves the orderly pro rata distribution of
a debtor's assets where the bankruptcy ceajbys exclusive jurigdtion over the debtor’s

property. _Martin Arsham, 873 F.2d at 887. Titad of a bankruptcy petition stays any action

to obtain possession of property of the debtor’'s estate, “which is comprised of ‘all legal or
equitable interests of the debtor in propertyld. (quoting 11 U.S.C. § 544)(1)). In order to
assist the equitable distribution of assets, timd&ihgotcy code providesérbankruptcy court or the
trustee the power “to recovergmerty belatedly, unlawfully, or &udulently transferred by the
debtor in an effort to place it oude the reach of creditors.”__Id.

Specifically, the bankruptcy code empowerstthstee to avoid a fralulent transfer. 11
U.S.C. 8§ 548 (“Fraudulent transfers and oblmga”). “Thus, propest fraudulently conveyed
and recoverable under Bankrupt@ode provisions remains property of the estate and, if

recovered, should be subjecEtguitable distribution under theo@e.” Martin Arsham, 873 F.2d

at 887. Furthermore, if a creditorings a collateral action agairssthird party “in an attempt to
satisfy the bankrupt’s obligation by attacking, as fraudubkeproperty transféto the third party,
“such action is stayed under Code section 362(d)l” Indeed, a “bankruptcy filing will never
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become a ‘safe haven’ for corporate wrongdoers . . . because both the Bankruptcy Court and the
trustee have powers to avoid tractsans designed to hide assatsl defraud creditors.” Id. at
888 n.2.

Here, Plaintiff alleges that Randy Dzierzkiv fraudulently transferred ownership of
Vinifera to Defendant, his wife Assuming that a fraudulembnveyance occurred, Vinifera
“remains property of the estaaed, if recovered, shoulie subject to equibde distribution under
the Code.” _Id. at 887. Because Plaintiffisst amended complaint asserts only claims of
fraudulent transfer, the proper venue for detemmy the claims is the bankruptcy court.
Plaintiff's action against Defendant is a collateaation against a third party and is stayed by §
362(a) on that basfs. Id.

In so holding, the Court reges Plaintiff’'s argument thatdtcase against Defendant should

proceed because Plaintiff seeks to have the asened to Randy Dzierzawski's estate for the

benefit of all the creditors. Plaintiff does r@mbvide authority for suchn outcome. Plaintiff

! Plaintiff persuasively arguesahDefendant's “unusual circistances” argument lacks merit.
Although the cases cited by Defendant to supparatgument involve non-debtor co-defendants
seeking to extend a bankruptcy stay, they doimailve an alleged fraudulent transfer and the
status of an asset which may or may not be gfatthe debtor’'s estate. See In re Eagle-Picher
Indus., Inc, 963 F.3d 855, 860-861 (6th Cir. 1992) (editeg stay to claims of breach of fiduciary
duty, breach of proprietary information, conggy to divert corporat assets, and tortious
interference asserted agst two executives of der); In re Johns-Mansville, 26 B.R. 420,
435-436 (S.D.N.Y. 1983) (extending automatic staglebtor’s insurancearriers because other
civil actions would inteére or deplete property of the deldod frustrate the atutory purpose of
chapter 11); Parry v. Mohawk Motors, 23&3é& 299, 314-315 (6th Cir. 2000) (holding that
“unusual circumstances” did nogxist to justify ekending bankruptcystay to solvent
co-defendants where debtor acotdefendants merely had a aactual agency relationship).
The alleged fraudulent transfer makes theaintstcase distinguishabland the appropriate
authority, as Plaintiff reognizes, are cases that addressptio@isions of the bankruptcy code
which allow the bankruptcy court tnustee to avoid &udulent transfers._See, e.g. 11 U.S.C. §
548; Nat'| Labor Relations Bd. v. Martin slnam Sewing Co., 873 F.2d 884, 887 (6th Cir. 1989);
In re Fletcher, 176 B.R. 445, 453 (Bankr. W.D. Mit8i95) (stating that “thplain language of the
Bankruptcy Code provides thaethrustee may avoid any prefeceror fraudulent transfer under §
547(d) or 8§ 548(a)”) (ephasis in original).




points out passages in Martin sham and In re Fletcher thdiscuss the Congressionally

mandated policies for an orderly distribution afiebtor’'s assets in bankptcy and the need to
prevent creditors from gaining an advantage otleer creditors by maintaing their own cause of

action. Pl.’s Resp. at 5-6 (citing Martin Aesh, 873 F.2d at 888; In fi€letcher, 176 B.R. at

452-453) But these sections are not the holdiofshe cases, are dicta, and do not support
Plaintiff's contention that it can proceed in ésims for fraudulent trasfer against Defendafit.

Under Martin Arsham, Randy Dzierzawski’'s ckap7 bankruptcy petition triggered the stay,

which by its nature extends f@efendant in this circumstand®cause the alleged fraudulent
transfer involved propty of Randy Dzierzawsls bankruptcy estate.
[Il. CONCLUSION
Therefore, the Court grants Defendant’s motion to stay (Dkt. 24) because Randy

Dzierzawski’'s bankruptcy petition triggered thatomatic stay under 11 U.S.C. § 362, affecting

2 At the hearing on September 11130Plaintiff's counsel cited Rdg@v. Gardner, 709 F.3d 1031
(10th Cir. 2013), in support d?laintiff's argument that fraudehtly transferred property is not
property of the bankruptcy estate. However,Gbert rejects Plaintiff's reliance upon Rajala for
two reasons. First, Plaintiff has failed to deyeém argument regarding Rajala and only pointed
to it for the first time at the hearing, even though that decision was published March 12, 2013,
approximately four months prior to Defendant’sgiof the motion to stay. Plaintiff also did not
seek leave for supplemental briefing with mdpto Rajala. Therefore, the Court has no
obligation to address RajalaSee Rivet v. State Farm Mut. Auto. Ins. Co., 316 F. App’x 440, 449
(6th Cir. 2009) (refusing to address “argumethiat . . . are unsupported or undeveloped.”).
Second, even if Plaintiff's argumeooncerning Rajala was properlyftee the Courtthe case is
not Sixth Circuit law and is not binding on tl@®urt, unlike_Martin Arsham. The Court notes
that, although the Tenth Circuit held_in Rajala tfiudulently transferregroperty is not part of
the bankruptcy estate until recovered,” Raja@® F.3d at 1039, the Tenth Circuit expressly
mentioned the circuit split on this issue, specifically between approaches taken by the Fifth and
Second Circuits. _Id. at 1037-1038. In a footndte, Tenth Circuit cited the Sixth Circuit’s
approach in_ Martin Arsham asnsistent with the Eh Circuit’'s approachalthough a few lower
courts have questioned the reasoning in Maftisham. _Rajala at 1038 n.4 (citing _Meoli v.
Huntington Nat'l Bank, 463 B.R. 28 (Bankr. W.D. ¢li. 2012) and In re Cincom iOutsource, Inc.,
398 B.R. 223 (Bankr. S.D. Ohio 2008). Howevaertil the Sixth Circuit rules differently on the
issue of fraudulently transferred property belonging to the bankreptaye, the Cotiis obligated

to follow the law in this Circuit.




the property of his estate. This includes thegadly fraudulently transfred ownership interest
in Vinifera to Defendant.

Because there are no other claims to badackted in this action, the Court directs the
Clerk of Court to administratively close tloase for statistical purposes only. Any party may
move to have the case re-opened at an apptegimae, and nothing contained herein shall be

construed as an adjudication on the meritsnigg the claims asserted against Defendant.

SOORDERED.
Dated: Octoberl5,2013 s/MarkA. Goldsmith
Flint, Michigan MARKA. GOLDSMITH

UnitedState<District Judge

CERTIFICATE OF SERVICE

The undersigned certifies that the foregailogument was served upon counsel of record
and any unrepresented parties via the Court's &@kem to their respective email or First Class
U.S. mail addresses disclosed on the ¢¢otif Electronic Filing on October 15, 2013.

gDeborah J. Goltz
DEBORAH J. GOLTZ
Gase Manager




