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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION
FLAGSTAR BANK, FSB,
Plaintiff, Case No. 13-10290
VS. HONMARK A. GOLDSMITH

SOUTHERN STAR CAPITAL, LLC, et al.,

Defendants.
/

OPINION AND ORDER DENYING
DEFENDANTS’ MOTION TO T RANSFER VENUE (DKT. 6)

[. INTRODUCTION
This is a breach of contract case. Plé#iftiagstar Bank allegethat Defendant Michael
Anderson and Defendant Reliance Mortgagen@any Inc. (Reliance) breached a purchase
agreement for mortgage loans. Flagstar furdilmges that Defendanto8thern Star Capital,
LLC d/b/a Reliance Mortgage Company (SSC$ saccessor liability foReliance’s conduct,
that Anderson is theltar ego of both entities, and that corporate formalities should be
disregarded. Reliance, apparently an inactivea$ecorporation, has not appeared in the case.
Before the Court is Anderson’s and SSC’s motion to transfer the case to the Northern District of
Texas (Dkt. 6). Flagstar submitted a response brief opposing the motion and Anderson and SSC
filed a reply brief. Oral argument was heamd May 9, 2013 and the matter is now ripe for
decision. For the reasons explained bekhe,Court denies the motion to transfer.
[I. BACKGROUND
According to the complaint, Flagstar enteiato a purchase agreement with Reliance in

2001. Compl. 1 8 (Dkt. 3-2). The purchase ageydrhad a choice of lawatlse stipulating that
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the parties would resolve dispstunder Michigan law. Id. 1 9. The purchase agreement also
has a forum selection clause, whiequires litigation tde filed in a Michigan court in Oakland
County or in the U.S. District@rt for the Eastern District dflichigan. Purchase Agreement
7.3 (Dkt 3-2). Flagstar contends that thee¢hDefendants were acting together as the “agents,
servants, employees, or partners of each othdd’  10. Flagstar further contends that
Anderson is the alter egd Reliance and SSC, so &sallow Anderson teerpetrate fraud. Id.

19 12-13.

Flagstar alleges that four loan packagessented by Defendants amounted to fraud. In
August 2004 and December 2007, Flagstar fundedgaget loans for two residential properties
in Texas and Reliance provided Flagstar witites and mortgages. Id. {1 15, 21. The August
2004 loan was the “Grimes loan”; the December 2007 loan was the “Sifford loan.” Flagstar sold
the loans to Fannie Mae. Id. 1 17, 23. Howek&gstar alleges thahe property appraisals
were fraudulent because they failed to discltiee true value of the property. I1d. 1Y 16, 22.
Because Flagstar had to indemnify FannigeMor both loans, it incurred a loss of $118,845.30
on the Grimes loan aral$124,625.52 loss on the Siifidoan. _Id. 1 18, 24. Flagstar demanded
indemnification from Reliance, but Rance refused to pay. Id. 11 19, 25.

Flagstar also funded two mortgage loans doresidential property in Colorado (the
“Archuleta loans”). Flagstar discovered after the closing on the loans that the sellers’ names had
been forged on the deed and the note and mortgage void. _Id.  28. Because Flagstar had
sold the loans to Fannie Mae, it had to repurchase them and incurred a loss of $84,787.70. Id. 11
29-30. Reliance refused to indemnify Flagstar. Id. § 31.

Flagstar filed a three-count complaint inkKzend County state courtFlagstar alleges

breach of contract and fraudulent/negliganisrepresentation by Reliance and Anderson.



Flagstar further alleges successor liabilityaiagt SSC. According to Flagstar, “Reliance
Mortgage Company” is the trade name of S®@ Reliance._Id. | 71. &gstar further alleges
that both SSC and Reliance have the same Bsmapose (the originath of mortgage loans),
the same management, and constitute a singulampereewith different corporate forms. Id. 1
72-75. Flagstar seeks $325,308.52 in damages. Id.  75.

Anderson and SSC removed the case and thezhtfie instant motion to transfer venue.

[ll. ANALYSIS

Anderson and SSC argue that tbése should be traferred to the Northern District of
Texas because (i) the case could have been broutitdtidistrict, and (ii) tat district is a more
convenient forum for the partiesd witnesses. Anderson and S8&te that under the general
venue statute, 28 U.S.C. § 1391¢ itase could have bednought in the Northern District of
Texas because SSC and Andersordeeg that district. Furtherone, a substantial part of the
events or omissions giving rise Eagstar’'s claims occurred in that district. That is, the loan
packages were negotiated and prepared in the Northern District of Texas.

With regards to Anderson and SSC’s coneane argument, they cite ten factors a
district court should consider iletermining a request twansfer venue. Dés Mot. at 4-11

(citing Jones v. GNC Franchising Inc., 21BdF 495, 498-499 (9th Cir. 2000)). These factors

include the location where relevant agreements exeeuted, the state that is most familiar with
the governing law, the difference in costs of &tign in the two forums, the availability of
compulsory process for nonparty witnesses, #ied ease of access to sources of proof. Id.
Defendants insist that consideration of these faatequires the Court toatnsfer the case to the

Northern District of Texas. These argunseate repeated in Dafdants’ reply brief.



In response, Plaintiff argues that the transfievenue factors weigh in favor of denying
Defendants’ motion. Pl.’'s Mot. & 11-18. Plaintiff also notesahthe venue statute, 28 U.S.C.
§ 1391, is irrelevant; instead, the applicadibgute is 28 U.S.C. § 1441(a). Id. at 10.

Transfer of venue is governed by 28 W@S§ 1404(a), which states that “[flor the
convenience of parties and witnesgasthe interest ojustice, a district curt may transfer any
civil action to any other distt or division where it nght have been brought.” fd.District
courts have “broad discretion to determine wipanty convenience or ¢hinterests of justice

make a transfer appropriate.” Reese MHCAm., 574 F.3d 315, 320 (6th Cir. 2009) (quotation

marks omitted)._See also Stewart Org. v. Ri@wrp., 476 U.S. 22, 29 (1988) (explaining that
“1404(a) is intended to place discretion in therdistcourt to adjudicate motions for transfer
according to an individualized, case-by-casensideration of convenience and fairness”)
(quotation marks and citation oneitt). The “party moving for transfer for the convenience of
the witnesses must demonstrate, through affisaor declarationscontaining admissible
evidence, who the key witnesses will be and vtheir testimony will generally include.” Rinks
v. Hocking, No. 10-1102, 2011 WL 691242 *3t(W.D. Mich. Feb. 16, 2011).

Courts weigh several factors in determg whether to transfer a case: (i) the
convenience of the parties and wiges, (ii) the accessibility of eidce, (iii) the availability of
process to make reluctant witnesses testify, tfie) cost of obtaining willing witnesses, (v) the
practical problems of trying the case most exjmasly and inexpensivelyvi) the interests of

justice. Reese, 574 F.3d at 320. Furthermneless the balance is strongly in favor of the

! Flagstar correctly points othat venue for this case is goned by 28 U.S.C. § 1441(a), not 28
U.S.C. 8§ 1391, as Anderson and SSC contbedause the case was removed. Kerobo v.
Southwestern Clean Fuels, Corp., 285 F.3d 531, 53840i6. 2002) (“Venue in removed cases is
governed solely by 8 1441(a).”).




defendant, the plaintiff's choicef forum should rarely be distbed.” 1d. (citing_Dowling v.

Richardson-Merrell, Inc., 72/F.2d 608, 612 (6th Cir. 1984)).

The Court first considers thadtors relating to witnessasamely the convenience of the
parties and witnesses, the avail@piof process to makeeluctant witnesses testify, and the cost
of obtaining willing witnesses. Anderson and SS€lsithat the Northern District of Texas is
more convenient because they “have had no contaitks Michigan.”  Defs.” Mot. at 8.
Specifically, Anderson asserts,réngh counsel, that he will bedonvenienced to appear in
Michigan, rather than in Texas where he liveSnderson and SSC alsssert that “countless
nonparty witnesses” involved withe loan packages would needo® located lad compelled to
appear in Michigan._Id. at 9. However, Amgten and SSC have not submitted any evidence, in
the form of affidavits or documents, and do spécify who these individuals are or what their
role was. Yet, the authority cited by Andersord SSC demonstrates tlzaurts look for some

evidence to indicate which venue is moreoci@able. See Cook v. Atchison, Topeka, and Santa

Fe Ry., 816 F. Supp. 867 (D. Kan. 1993) (grantingionato transfer from Kansas to Oklahoma
where movant had provided list of 16 witnessgl of whom resided in Oklahoma); Gundle

Lining v. Fireman’s Fund Ins. Co., 844 Supp. 1163, 1166 (S.D. Tex. 1994) (granting motion

to transfer from Texas to Newr3ey after finding that the Istof non-party witnesses indicated
that a “vast majority of the non-party witnessebp have the most information concerning the
performance of the contraceside in New Jersey”).

In contrast to this, Flagstar states that it has designated witnesses in similar cases and
includes the affidavit of Christine Gregory, aaeery analyst at Flagstar. Gregory Aff. (Dkt.
12-12). Gregory states that fie¢her Flagstar employees, whoraside in Michigan, would be

potential witnesses. Id. 71 12-13.



Clearly, one side’s partiemd witnesses will have to genh a plane and go to either
Texas or Michigan. Considerintge arguments and evidence before it, the Court finds that the
witness factors tip in favor of Flagstar basedthe lack of evidence presented by Anderson and
SSC.

With regards to the accessibility of evidence, the Court finds that this factor does not
clearly favor Flagstar or Andes and SSC. Defendants argue tihat evidence will consist of
() the loan packages and (ii) witnesses wtrepared the packages, including experts in
appraising residential reaktate in Texas. Defs.” Mot. @t Defendants note that the judge or
jury may have to inspect the properties at issu#him case, two of which are in Texas. Id.
Flagstar concurs that the evidence in the caBd&the loan documents and witness testimony.
Pl.’s Resp. at 15. However, Flagstar states ititegdection of the Texgsroperties is irrelevant
because the mortgages at issue have been faeddosl the properties have been resold. Id. at
15. The Court agrees with Flagstar that theoalld not be a need to inspect property because
this is a breach of contract case that centgmen documents — the loan packages executed
between the parties. The handliof withesses and documents is a routine matter for district
courts and the evidence is not more acbéssn the Northern District of Texas.

In weighing the practical problem ofrying the case most expeditiously and
inexpensively, the Court finds thttis factor alsaloes not favor a partyAnderson and SSC do
not address this factor; but Flagstar argues #i#tough litigation costs are similar for either
venue, the case should remain in Michigan bsed-lagstar plans to obtain a default judgment
against Reliance. Pl.’s Resp. at 16. Flagstaplains that this default judgment will “fix
damages” against Anderson and SSC and it woulchdre efficient to have judgments against

all Defendants in the same court. Id. Having three judgments in the same district court may be



more efficient, but Flagstar's contention thatwtl succeed on the merits of the case is mere
speculation, not evidence. The parties, theegfbave not presenteddts that would indicate
which venue would lead to a maoggpeditious or inexpensive trial.

The final Reese factor — thenterests of justice” — addsses “public-interest concerns,

such as systemic integrignd fairness.” _Moses v. Buss®eCard Exp., 929 F.2d 1131, 1137 (6th

Cir. 1991). In the motion to transfer, Andersomd SSC do not cite Sixth Circuit precedent and
do not explicitly argue this faast. However, the factors Anden and SSC do guwe address the
“interest of justice” because they generaliddress fairness in interpreting the purchase
agreement executed by Flagstar and Reliaigefs.” Mot. 5-8, 10. Anderson and SSC assert
that the loan packages were negotiated and exeguiezkas. But even if this is true, Anderson
and SSC do not explain why this wddavor a transfer. 1d. at 5-6.

With regards to the forum mo&miliar with the governindaw, the purchase agreement
contains a choice of law clause and a foruret&n clause; the languagéthe contract shall
be governed by Michigan law anisputes shall be adjudicatedan Oakland County, Michigan
state court or the Eastern District of MichigaForum selection clauséshould receive neither
dispositive consideration, nor no considerationt, rather the consideration for which Congress
provided in 8§ 1404(a).”_Mose829 F.2d at 1136. Anderson a8&C argue that they are not
signatories to the purchase agreement andefthrer, are not bound by it. However, whether
Anderson and SSC are bound by the purchase agreement is an outcome that turns upon the
merits of Flagstar's succesdability claim; this argument does not support a transfer of venue
to the Northern District of Texas.

Flagstar also makes an argument regardimg“thterest of justice,” pointing out that

keeping the case in Michigan faggustice because of the difference in the statute of limitations



between Texas and Michigan. Under Michigan law, a breach of contract claim has a six-year
limitation period, but under Texas latwis four years. Flagstaraes that, because some of the
mortgage loans originated 2007 and it filed suit in 2012, tramesfing to Texas, where the
district court might apply Texas wwact law, would work an injtise. Pl.’s Resp. at 18 (citing

Phelps v. McClellan, 30 F.3d 658 (6th Cir. 1994)).

Anderson and SSC correctly notatht should not be againgte interest of justice for
them to invoke a defense and that there is no guarantee that the Northern District of Texas would
apply Texas law. When cases are transferredfrdnsferee court will apply the choice of law
rules of the transferarourt. Id. at 663. A federal district court in Texas, as the transferee court,
would apply Michigan choice ofaw rules and could determirtaat Michigan law controls.
Consequently, the existence thie shorter Texas statute of itations applies does not favor
either party for the interest of justice.

Anderson and SSC have not met their burdeproving that transfer to Texas would be
more convenient for the parties or witnessdsough affidavits or dclarations containing
admissible evidence.” Rinks, 2011 WL 691242*3at Additionally, as explained above, most
of the transfer factors do not favor eithertpa The balance is not “strongly in favor” of
Anderson and SSC and Flagstar’s choice of forum should not be disturbed. Reese, 574 F.3d at

320.

2 Moreover, Phelps did not holdaha statute of limitations defense is inherently against the
interests of justice._ Phelps held that ardistcourt did not abusés discretion in denying a
transfer from the Southern District of Ohiottee Northern District oNew York. Phelps, 30
F.3d at 633. The Sixth Circuit plained that the transfere@wt would have to apply Ohio
choice of law rules and would regg that the Ohio statute of limitations barred the plaintiff's
negligence claim._ld. Transfer, then, was futile. 1d.

8



V. CONCLUSION

For the reasons stated above, the CourtedeAnderson’s and SSCrsotion to transfer

(Dkt. 6).
SO ORDERED.

Dated: June 12, 2013 s/Mark A. Goldsmith
Flint, Michigan MARKA. GOLDSMITH

UnitedState<District Judge

CERTIFICATE OF SERVICE

The undersigned certifies that the foregailogument was served upon counsel of record
and any unrepresented parties via the Court's &@kem to their respective email or First Class
U.S. mail addresses disclosed on th&idéoof Electronic Filing on June 12, 2013.

gDeborah J. Goltz
DEBORAH J. GOLTZ
Gase Manager




