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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION
FLAGSTAR BANK, FSB,
Plaintiff, Case No. 13-10290
VS. HONMARK A. GOLDSMITH

SOUTHERN STAR CAPITAL, LLC, et al.,

Defendants.
/

OPINION AND ORDER DENYING
DEFENDANTS’ MOTION TO SET ASIDE C LERK'S ENTRY OF DEFAULT (DKT. 21)

[. INTRODUCTION

This is a breach of contract case. Plé#iftiagstar Bank allegethat Defendant Michael
Anderson and Defendant Reliance Mortgagen@any Inc. (Reliance) breached a purchase
agreement for mortgage loans. Flagstar furdilmges that Defendanto8thern Star Capital,
LLC d/b/a Reliance Mortgage Company (SSC$ saccessor liability foReliance’s conduct,
that Anderson is theltar ego of both entities, and that corporate formalities should be
disregarded. Reliance, apparently an inactivea$ecorporation, has not appeared in the case.
Before the Court is Anderson and SSC’s motiorséb aside the clerk’s entry of default to
Reliance (Dkt. 21). Flagstar submitted @pense brief opposing the motion (Dkt. 23) and
Anderson and SSC filed a reply brief (Dkt. 24)ral argument was heard on May 9, 2013 and,
afterward, the Court permitted tlparties to file supplemental briefs (Dkts. 26, 27). For the

reasons explained below, the Court denies thigomdo set aside the clerk’s entry of default.
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[I. BACKGROUND

The Court already addressed the facts leading tipe filing of this lawsuit in a previous
order, see 6/12/2013 Order (Dkt. 28), and theegfprovides an abbreved version here.

According to the complaint, Flagstar entkiato a purchase agreement with Reliance in
2001. Compl. 1 8 (Dkt. 3-2). Flagstar contenad the three Defendants meeacting together as
the “agents, servants, employeespartners of each other.” 1§.10. Flagstar further contends
that Anderson is the alter ego of Reliance and S8@s to allow Anderson to perpetrate fraud.
Id. 11 12-13.

Flagstar alleges that four loan packagessented by Defendants amounted to fraud.
Between 2004 and 2007, Flagstar funded mortgaaesiéor two residential properties in Texas
and one residential property in Colorado. Rwul& provided Flagstar with the notes and
mortgages._Id. 11 15, 21. Flagstar sold theddanFannie Mae. Afterward, Flagstar alleges
that it discovered fraud andegularities in the closing docants and property appraisals and
was required to indemnify Fannie Mae, incurring losses from the four loans totaling
$328,258.52._1d. 11 16, 18, 22, 24, 28-30. Flagstaradded indemnification from Reliance,
but Reliance refused to pay. Id. 1Y 19, 25, 31.

Flagstar filed a three-count complaint inKzand County state courtFlagstar alleges
breach of contract and fraudulent/negliganisrepresentation by Reliance and Anderson.
Flagstar further alleges successor liabilityaiagt SSC. According to Flagstar, “Reliance
Mortgage Company” is the trade name of S®@ Reliance._Id. | 71. &gstar further alleges
that both SSC and Reliance have the same Bsm@pose (the originati of mortgage loans),
the same management, and constitute a singulampestewith different corporate forms. Id. 1

72-75. Flagstar seeks $325,308.52 in damages. Id. § 75.



Anderson and SSC removed the case, seeMatice of Removal (Dkt. 3), and filed a
motion to transfer venue to the Northern DistatTexas (Dkt. 6). Té Court denied the motion
and retained the case. 6/12/2013 Order (Dkt. 28). Additionally, Reliance had a clerk’s entry of
default entered against it. 292013 Entry of Default (Dkt. 20) After the clerk entered the
default, Anderson and SSC filed the present motion to set aside the default. Defs.” Mot. (Dkt.
21). To date, Reliance has not appeared.

[ll. ANALYSIS

A. The Parties Arguments

In the instant motion, Anderson and SSC arga¢ tie entry of defdt against Reliance
should set aside, that the record “require[s}extion,” and that “proper procedure” should be
followed before adding a party defendant. Dels.’ at 1 (Dkt. 21). Anderson and SSC argue
that process was never effectuated against Reliand. at 2-4. Anderson and SSC assert that
the default should be set aside because thererfie possibility that a default and/or a judgment
may not be entered” after the case is decidetth@merits._Id. Anderson and SSC maintain that
Flagstar will not be prejudiced by setting aside thiawle Id. at 5-8. Lastly, they contend that
Reliance was improperly added to the dockeApril 16, 2013 and that only a court order could
have added Reliance. According to the movdriasgystar should have objected to the improper
removal and filed a motion to remand under 28.0. 8 1447(c). _ld. at 8. The reply brief
reiterates these arguments.

In response, Flagstar argues that sereicerocess was appropriately completed upon
Reliance. Pl.’s Resp. at 5-12. Flagstar algmes that Anderson and SSC lack standing to seek
setting aside the default agaif&tliance. _Id. at 14-15. Flagstargues that, even if Anderson

and SSC have standing, they fail to meet dipplicable test under Federal Rule of Civil



Procedure 55(c) for setting asidedefault judgment.__Id. at 1B. Lastly, Flagstar maintains
that under Rule 55(a) and Local Rule 55.1, ther®isequirement that it had to obtain an order
to add Reliance as a party ore tRACER system. Flagstar pa@rdut that Anderson and SSC
failed to enter Reliance as a party when the@yoved the case from Oakland County Circuit
Court. Id. at 19.

Anderson and SSC’s supplemental brief as$eatsthey have standing because they have
suffered an injury. Defs.” Supp. Br. at 2. Anderand SSC state that the entry of default “casts
doubt on the integrity of the judali process and the general fasa®f the proceeding” and that
“if Plaintiff’'s claim for successor liability is suessful, [SSC] may be held liable under a Default
that was never litigated or determined on itgiteg 1d. at 3. SSC and Anderson acknowledge
that they share a name in common with Reliahcg,reiterate that service of process was not
effective and that Flagstar should hdied a motion for remand. 1d. at 4-7.

Flagstar's supplemental brief argues thatlerson and SSC lack standing because they
are not parties named in the clerk’s entry of défand their interests are ndirectly affected by
the default. Pl.’s Supp. Br. 3-7 (Dkt. 27). Flagsargues that even assignee of a corporate
debt or a surety lacks standing to set aside a slertry of default under Rule 55(c). Id. at 7-9.
Lastly, Flagstar notes that even if a defauttgment is entered agairReliance, Anderson and
SSC are, nonetheless, entitled to argue thatdbayot have successor liability for Reliance. Id.
at 9-10.

B. The Clerk’s Entry of Default

Under Rule 55, the court’s clerk may enter éadk against a party that has “failed to
plead or otherwise defend” an action. Fed. R. Cive3pa). The “entry of default is just the first

procedural step on the road to obtaining auéejadgment.” _Shepard Claims Serv. v. William




Darrah & Assocs., 796 F.2d 190, 193 (6th Cir. 1988)wever, as federal courts have a “policy

of favoring trials on the merits,tourts are empowered to set aside a clerk’s entry of default
under Rule 55(c) if “good cause” is shown. Idhis policy applies whether considering a
motion under Rule 55(c) or Rué®(b). Id. Indeed, the Sixthircuit has recognized that the

same factors that control a motion to vacate an entry of default under Rule
55(c) are also applicable in determining whether to vacate a default
judgment: (1) whether the opposing party would be prejudiced; (2)
whether the proponent had a meritoriclesm or defense; and (3) whether
the proponent’s culpablenduct led to the default.

Weiss v. St. Paul Fire & Marine Ins. C@83 F.3d 790, 794 (6th Cie002). See also 10A

Charles Alan Wright, Arthur RMiller & Mary Kay Kane, Feeral Practice and Procedure 8§
2696 (3d ed. 1998) (“Any of the reasons sufficienjustify the vacatiorof a default judgment
under Rule 60(b) normally will justify relief froma default entry and in various situations a
default entry may be set aside for reasdimst would not be enough to open a default
judgment.”).

Courts have ordered an entry of defaultewla defendant hasilied to defend, over the

objection of other parties who walhot be party to the entry oefault. _See, e.g., Epicentre

Strategic Corp. v. Cleveland Const., .Indo. 04-40278, 2007 WL 715297 (E.D. Mich. Mar. 7,

2007). In_Epicentre, the plaintiff moved for antry of default and default judgment against a
third-party defendant. The thigghrty defendant had not appeanedhe case, but the defendant
filed a response to the motion for an entry dadé. In granting the motion in part and denying
it in part, the court applied the three-factor tess@¢baside an entry of default under Rule 55(c).
Id. at *10. The court noted that the defendamatintained that it hado relationship with the
third-party defendant, although tldefendant had filed an answen behalf of the third-party
defendant, and that th@aintiff's conduct had notontributed to the third-party defendant’s

default. 1d. at *11-*13. The coudid not reach any other defess ruling that the third-party
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defendant could later seek to set aside the tefédi at *14 (citingMeehan v. Snow, 652 F.2d

274 (2d Cir. 1981)).

Here, like the defendant iBpicentre who maintained its independence from the third-
party defendant and filed a response to the pisniotion for entry of default, Anderson and
SSC maintain that they have no relationshighvReliance, yet filed the instant motion. The
defendant in_Epicentre failed preventing the entry of defauktyen though it was the assignee
of a security interest from the third-partiefendant. _Epicentre, 2007 WL 715297 at *2.
Applying the persuasive reasaogiof Epicentre to the instanase, Anderson and SSC have not
identified a formal legal relainship that would provide Andersamd SSC a basis to attack the
entry of default. Instead, Anderson and SS&ldim any current relationship with Reliance.

Courts have also examined @ther a party, who is not a patb a default judgment, has
standing to set the default judgneside. “The general rule that one must either be a party
or a party’s legal representative order to have standing taring any Rule 60(b) motion.”

Bridgeport Music v. Smith, 714 F.3d 932, 940 (&fr. 2013) (quoting Kem Mfg. Corp. v.

Wilder and RJW, Inc., 817 F.2d 1517, 1519-1520 i{1CQir. 1987)). Nonparties to a default

judgment lack standing under the “plain langeiagf Rule 60(b). _Id. However, the Sixth
Circuit has recognized exceptiottsthe general rule. For example, a nonparty can challenge a
default judgment by (i) demonstrating privity, (fgising a claim of fraueén the court, or (iii)
showing that “its interests were directly or strongly affettedhe judgment.”_Id. at 940-941.

Bridgeport Music is instructive with regard wihether a nonparty’s ferests are “directly

or strongly affected” by the cle’entry of default, the proceduipoint one step removed from
a default judgment. In thatase, a songwriter assigned hights to a song he wrote to

Bridgeport Music. _Id. at 934Years later, a rapper and other recording mofmals sampled



the song for their own commercial purposekl. Bridgeport Music sued the rapper and
recording professionals in 2003 for copyrighfringement and obtained default judgments
against them in 2004. Id. Afigard, in 2011, the songwriterisidow, who had inherited the
renewal copyright interest in the song, sueti@@port Music to set aside the default judgments
under Rule 60(b)._Id. The Sixthircuit held that the widowakked standing to set aside the
default judgments because the widow had not established that her renewal copyright interest was
“strongly affected.” 1d. at 941.The court explained that tiveidow “had not shown that she

was prevented from litigating any claims dueat@revious judgment to which she was not a
party,” had successfully registered her renevgdits, and filed her own lawsuit. Id. at 941.

Here, under the general rule, Reliance, asrgyqukefendant, could move to set aside the
entry of default, see id., 7143¢ at 940. However, it has not apped in this case. As such,
Reliance has done nothing to defend agdivestlaims in Plaintiff's complaint.

Anderson and SSC, in moving to set aside theyai default, must then come under one
of the general rule’s exceptions if they &mebe accorded standing. Anderson and SSC do not
make a claim of privity or fraud on the courAlthough they do not expssly state that their
interests would be “stronglyffacted,” the substance of Andgen and SSC’s argument is that
their interests are affected by thetry of default because of thetential for Flagstar to succeed
on a theory of successor liabiltty.Defs.” Br. at 7 (“Eventough Southern Star denies any

liability for the actions of Reance Mortgage Company, Inc. anybody else, Southern Star

! Anderson and SSC'’s reliance upon Power©kio, 499 U.S. 400 (1991) is misplaced. In
Powers, the court held that a criminal defendhaat standing to raisedhequal protection rights
of a juror who was excused through the exercfea peremptory challenge by a racially
motivated prosecutor. Id. at 410-411. In doing so, the court stregsedrtimon interest that
both the excluded juror and the cinmal defendant had in presemgi the fundamental integrity of
the judicial system and the low probability that a rejected juror woulddrav&egal redress, as a
practical matter._Id. at 411-416. Neitlodithese factors ipresent in our case.
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takes the position that, because of Plairgtif€laim for successor liability, no defaults or
judgments of any kind should be entered uhgl merits of thisase are decided.”).

The Court rejects this argumerit their supplemental bfieAnderson and SSC state that
they “may be negatively affected by” clerk’s entry of default. Defs.” Supp. Br. at 3. And they
claim that their reputations and future bess opportunities may be harmed because of the
historical affiliation of Anderson with Reliance in the past and that SSC does business as
“Reliance Mortgage Company.” Id. at 4-5. tBihese reasons are indirect and speculative.
Further, Anderson and SSC have not establighatl they have been or are prevented from

“litigating any claims” due to # entry of the default. Bridgert Music, 714 Bd at 941. In

fact, Count Il of the complaint contains the gi#ion of successor liability against SSC, so that
the instant case offers Anderson and SSC the apptyrtto litigate Plaintiff's successor liability
claim premised on Reliance’s conduct.
V. CONCLUSION
For the reasons stated above, the CourtedeAnderson and SSC’s motion to set aside

the clerk’s entry of default emed against Reliance (Dkt. 21).

SO ORDERED.
Dated: October 21, 2013 s/Mark A. Goldsmith
Flint, Michigan MARKA. GOLDSMITH

UnitedState<District Judge

CERTIFICATE OF SERVICE

The undersigned certifies that the foregailogument was served upon counsel of record
and any unrepresented parties via the Court’'s §g¥em to their respective email or First Class
U.S. mail addresses disclosed on the ¢¢otif Electronic Filing on October 21, 2013.

s/Deborah J. Goltz
DEBORAH J. GOLTZ
Gase Manager




