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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

DAVID ALAN SMITH,

Plaintiff, Civil Action No. 13-CV-10774
VS. HON.MARK A. GOLDSMITH
LEXISNEXIS SCREENING
SOLUTIONS
INC.,

Defendant.

/

OPINION AND ORDER (1) DENYING DEFENDANT'S RENEWED MOTION
FOR JUDGMENT AS A MATTER OF LAW _(Dkt. 57) AND (2) GRANTING IN PART
AND DENYING IN PART DEFENDANT'S MOTION FOR NEW TRIAL AND/OR
REMITTITUR (Dkt. 57)

[. INTRODUCTION

Plaintiff David Alan Smith agreed to Ismnit to a background investigation check upon
applying for a job with Great Lakes Wine &pirits (“GLWS”). GLWS contracted with
Defendant LexisNexis Screening Solutions,c.Into prepare thatbackground report.
Unfortunately, the background report Defendamvjted to GLWS contaied a critical — and
undisputed — error. Specifically, the baakgnd report contained rews of fraud-related
convictions belonging to Davi@Dscar Smith, an individual om both parties agree is not
Plaintiff David Alan Snith. Upon receiving that report, GUS withdrew a previous offer of
employment.

The erroneous report led Plaintiff to file sagainst Defendant pursuant to the Fair Credit
Reporting Act (“FCRA”), 15 U.S.C. § 1681 et seq.,iethapplies to consumer reports like the
background investigation at issue here. FCRAuires, in part, “[w]henever a consumer

reporting agency prepares a consumer reportall $bllow reasonable procedures to assure

1

Dockets.Justia.com


https://dockets.justia.com/docket/michigan/miedce/4:2013cv10774/278167/
https://docs.justia.com/cases/federal/district-courts/michigan/miedce/4:2013cv10774/278167/70/
https://dockets.justia.com/

maximum possible accuracy of the informati@mcerning the individual about whom the report
relates.” 1d. 8 1681e(b). Plaintiff alleges thsfendant both negligently and willfully failed to
comply with this mandate, and that the consat@eror cost him six eeks of lost wages, in
addition to considerable reptitnal and emotional injury. Aury agreed, and found Defendant
liable for $75,000 in compensatory damages and $300,000 in punitive damages.

Before the case was submitted to the jury, Defendant moved for judgment as a matter of
law pursuant to Federal Rule of Civil Prdocee 50(a). The Court took Defendant’s motion
under advisement and submitted the matter to the jury, subject to a later decision on the motion.
After the jury returned a verdict, the Cowrdered supplemental briefing on Defendant’s
motion, and then issued a written opiniogplaining its decision to deny that motion.

Presently, Defendant has renewed its arotior judgment as a matter of law — now
pursuant to Rule 50(b) — and, in the alterrgtimoves for a new trial and/or remittitur under
Rule 59 (Dkt. 57). Plaintiffied a response (Dkt. 59), to whi®efendant filed a reply (Dkt.

60). Oral argument was heard on June 4, 2015.

For the reasons discussed fullglow, the Court denies Bdant’s renewed motion for
judgment as a matter of law. The Court gsaBDefendant’s motion for a new trial and/or
remittitur, in part, and orders the punitive damages award be reduced from $300,000 to
$150,000. The remainder of Defendant’s motion for a new trial and/or remittitur is denied.

[Il. DEFENDANT'S MOTION FOR JUDGMENT AS A MATTER OF LAW

FCRA is not a strict liability statute. Nelski v. Teabnion, LLC, 86 F. App’x 840, 844

(6th Cir. 2004). While a showing of inaccurdsyan essential elemeat a § 1681e(b) claim, a

! The factual background underlying this cases wat forth in the Court’s opinion and order
denying Defendant’s Rule 50(a) motion for judgmesma matter of law and need not be repeated
here. _See Smith v. LexisNexis Screeninduons, Inc., 76 F. Supp. 3d 651, 654-656 (E.D.
Mich. 2014).




FCRA plaintiff must allege angrove more to establish the prima facie case: “(1) the defendant
reported inaccurate information about the plaintiff; (2) the defendant either negligently or
willfully failed to follow reasonable procedurdés assure maximum possible accuracy of the
information about the plaintiff; (3) the plaifitvas injured; and (4) #ndefendant’s conduct was
the proximate cause of the plaifis injury.” Id. Reasonablegss is measured against “what a
reasonably prudent person wouldwualer the circumstances.” Id.

Like its Rule 50(a) motion, Defendant'sneasved motion challenges the sufficiency of
Plaintiff's evidence to the jury on the issuet negligence, willfulness, and compensatory
damages. The Court’s review for safincy of the evidence is limited:

The evidence should not be weayl, and the crddility of the
witnesses should not be questionetihe judgment of this court
should not be substituted for thaftthe jury; instead, the evidence
should be viewed in the light mo&tvorable to the party against
whom the motion is made, and that party given the benefit of all
reasonable inferences. The motghould be granted . . . only if
reasonable minds could not contea conclusion other than one

favoring the movant.

Tisdale v. Fed. Express Corp., 415 F.3d 516, 581 Q. 2005) (quoting Williams v. Nashville

Network, 132 F.3d 1123, 1130-1131 (6th Cir. 1997)).

Applying this standard — the same standheat applied to the earlier motion under Rule
50(a) — the Court reaches the same conclusion thawit reached in its prior decision: there
was sufficient evidence for a reasonable juryfitwl in favor of Plaintiff on the issues of
negligence, willfulness, and compensatory damages.
A. Plaintiff Presented SufficientEvidence on Defendant’s Negligence

1. Plaintiff's Evidentiary Burden

In its Rule 50(a) motion, Defendant arguéd,part, that Plaintiff needed to present

specific evidence — such as an analysis of business costs — to establish the reasonableness of



alternative procedures that Defendant knew gblout negligently failed to follow._ Smith v.

LexisNexis Screening Solutions, Inc., 76 $upp. 3d 651, 658-659 (E.Mich. 2014). The

Court rejected that argument, ebgng that courts in the Sixt@ircuit have actually indicated
the opposite — that a FCRA plaintiff does not négresent such ewdce. _Id. at 659-660.
The Court also stated that this was supportedutyof-circuit opinions, asvell. 1d. at 660.

In its current motion for judgment as a matbérlaw, Defendant attempts to refine its
argument by contending that FCR&tablishes different prinfacie cases — based on whether
the credit reporting agency (“CRA”) has beput on notice of a “problem” by a potential
plaintiff. See Def. Br. at B. According to Defendant, if ¢hCRA has been put on notice of a
problem and fails to correct it, then no spece#iidence of reasonable alternatives must be
submitted by the plaintiff, however, if the CRA has not been put on notice, then such specific
evidence of reasonableness is required. Id.reéponse, Plaintiff argues that nothing in the
statute or the applicable case/leequires a FCRA plaintiff whohallenges the reasonableness of
a defendant’s procedures to demonstrate thatesmdant had notice of aglslem. PI. Br. at 4-5.

The Court rejects Defendant’s argumentdeveral reasons. For one thing, Defendant’s
argument would be inconsistent with FCRA's stture, which created separate provision for a
CRA'’s failure to investigate a pential inaccuracy @wn to its attention, see 15 U.S.C. § 1681i
(the so-called “reinvestigation” gvision), which is distinct fronthe general provision to follow
reasonable procedures in preparing consumer reports, id. 8§ 1681e(b). Because Congress saw fit
to establish a separate prowisifor cases where a CRA hadtine of a problem, it would be
plainly unreasonable to interprine statute as mandating a different prima facie case for a CRA

with notice when a clains brought under § 1681e(b).



Moreover, Defendant’'s argument would be inconsistent with numerous cases — both in
and out of the Sixth Circuit — which have rejected the imposition of any burden on a FCRA
plaintiff to supply evidence of the reasonabknef alternative procedures. See Nelski, 86

F. App’x at 845 (“Generally, a plaiiff need not point to specifideficiencies in an agency’s

practices or procedures.”); Morris v. CiteBureau of Cincinnati, Inc., 563 F. Supp. 962, 968

(S.D. Ohio 1983) (“[l]t is not plaintiff's burde to suggest ways in which defendant might

improve its operation.”); Stewart v. Credit Bate Inc., 734 F.2d 47, 52 (D.C. Cir. 1984) (“[A]

plaintiff need not introduce direct evidence wofireasonableness of procedures: In certain
instances, inaccurate credit reports by themsedaadairly be read as evidencing unreasonable
procedures, and . . . in such instances plaintifflafato present direct evidence will not be fatal

to his claim.”); Wilson v. CARCO Grp., Inc518 F.3d 40, 42-43 (D.C. Cir. 2008) (rejecting an

expert-testimony requirement on the issue ofaealle procedures, as foreclosed by Stewart’s

holding that direct evidence ofagonable procedures is not ajwanecessary); Parker v. Parker,

124 F. Supp. 2d 1216, 1224-1225 (M.D. Ala. 2000)iGpifa need not introduce direct evidence

of unreasonableness of procedufgsng Stewart));_Eller v. Exgén Info. Solutions, Inc., No.

09-CV-00040-WJM-KMT, 2011 WL 3365955, at *7 (Bolo. May 17, 2011) (“While Plaintiff
has not specified how Trans Union failed to folloasonable procedures, he need not point to

specific deficiencies in Trans Union’s proceeki), report adopted on other grounds by 2011

WL 3365513 (D. Colo. Aug. 4, 2011). And the miple that a plaintiff need not show

reasonable alternatives has been applied eveasas that do not involve the reappearance of

errors. _See Stewart, 734 F.2d at 52 (observing that “inconsistencies within a single file or report
.. can provide sufficient grounds for inferringathan agency acted negligently in failing to

verify information,” where the pintiff pointed to a wage-earnetan entry that was “facially



inconsistent with the rest diis file”); Wilson, 518 F.3d at 484 (reversing grant of summary
judgment, which had been based on the pféimtfailure to suppy expert testimony on
reasonableness, where reportingpemvolved criminal convictions belonging to someone other
than the plaintiff, but no claim that CRA haédmn previously notified of this problem).

Defendant purports to distinguish the casésdcby the Court in itearlier decision by
claiming they all involve repeated errors of whitie defendants in those cases had notice. Def.
Br. at 1-2. While that may beut, what Defendant ignores is tltabse courts never articulated

the two-tier_prima-facie-case rule that Defendamtances. Notably, the Third Circuit’'s widely

cited decision in Philbin vlrans Union Corp., 101 F.3d 9963-966 (3d Cir. 1996), abrogated

on other grounds by Safeco Ins. Co. of Am.Burr, 551 U.S. 47 (2007), which thoroughly

analyzed the different approaches some cdat®e employed in describing a FCRA plaintiff’s
burden, did not descritany rule along the lines urged by Defendant.

In fact, cases have expressly rejected Dad@t's argument. See Dively v. Trans Union,

LLC, No. 11-3607, 2012 WL 246095, at *3-4 (E.D..Ban. 26, 2012) (“No Third Circuit court
has held that a plaintiff mugtrove that a CRA had notice ah inaccuracy and failed to act

before it can be heliiable under § 1681e(b).”Robertson v. Experian Info. Solutions, Inc., No.

1:CV-09-0850, 2010 WL 1643579, at *4 (M.D. Pa. Ape, 2010) (fact that defendant did not
know of inaccuracy until after notified by consurtierirrelevant” to the analysis of whether the

plaintiff could survive summarjudgment);_O’Connor v. Trangnion Corp., No. CIV. A. 97-

4633, 1999 WL 773504, at *4 (E.D. Papge29, 1999) (“[T]he Third Gtuit never held that in
order to satisfy a prima facie eaander § 1681e(b) . . . a plaintiffust show that the defendant

had prior notice of the inaccuracies from the consumer.”).



Defendant relies on Sarver v. Experiamformation Solutions, 390 F.3d 969, 970, 972

(7th Cir. 2004), where summary judgment wasraiéid in favor of a CRA, which had included a
record from a reliable source (there, a financiatitation) that had inaccately stated that the
plaintiff had been involved ira bankruptcy. _Sarver statékdat a CRA should not be held
“responsible where an iteof information, received from abarce that it reasonably believes is
reputable, turns out to be inacate unless the agency receivesawbf systemic problems with
its procedures.”_1d. at 972. Bthe problem in _Sarver was aely the fault ofthe financial
institution that had been accessed by the CRAere, Defendant did not simply reproduce
information received from a third-party about Rtdf that already contained an error; Defendant
itself generated the error, by placing the crimimatory of a different Alan Smith on Plaintiff’s
background report. There was nothing incorrdxiua the individual crinmal records — they
just did not belong to Plaintiff Whether, and under what circumstes, it is reasable to rely
on the accuracy of information provided by adhparty is irrelevanto whether a CRA used
reasonable procedures in seamghfor and selecting criminainformation to include on a

background report. See Adams v. Nat'| En§erv. Corp., 620 F. Supp. 2d 319, 334 (D. Conn.

2009) (“[wWi]hile requiring a [CRA] to ‘go beyond ¢hface of court recosdto determine whether
[those records] correctly report the outcome @f timderlying action’ may be too much to ask,
requiring a [CRA] to correctly determine whigoublic records belong to which individual

consumers is not..

2 Sarver is distinguishable for twather reasons. Here, unlike thaiptiff in Sarver, Plaintiff did
present additional evidence regarding the reasomesdeof Defendant’s predures that the jury
was entitled to consider. Moreover, Sarver'sea@tequirement would appear to run up against
the Sixth Circuit's standard foreasonableness; in certagsircumstances, it may not be
reasonable to simply relay certatonsumer information on a credeport, notvithstanding the
reputability of the source. Semg., Stewart, 734 F.2d at 52.
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The other cases Defendant relies on ardlaily distinguishable. In Henson v. CSC

Credit Services, 29 F.3d 280, 282 (@h. 1994), the court uphelthe dismissal of a FCRA

claim based on an inaccurate court documesiich had recited inaccurately that a money

judgment had been entered agathstplaintiff. The Henson couneld that a CRA could rely on

a court document, absent some notice from the tgfdinat it was inaccure. Id. at 285. As in
Sarver, the problem in Henson was caused epntinglthe inaccuracy of a generally reputable
source of information. The problem was not cauasdt was here, by the decision of the CRA
to place that information in the report of the plainitiff.

Accordingly, the Court rejects Defendantsgument that Plaiiff had to prove the

reasonableness of proposed alternativegatares to ensure maximum accuracy.

® Defendant’s citation to Perez v. Transidm LLC, 526 F. Supp. 2d 504, 509 (E.D. Pa. 2007),
abrogated on other grounds by Cortez v. Tkdn®n, LLC, 617 F.3d 688 (3d Cir. 2010), for the
proposition that Plaintiff has the burden ebtablishing the reasonableness of proposed
procedures is not apt, giveéhat the statement was cursowithout a supporting citation, and
entirely dictum.

A new case brought to th@ourt’'s attention by Defendant its Notice of Supplemental
Authority (Dkt. 69) adds no force to its argant. In _Childress v. Experian Information
Solutions, Inc., 790 F.3d. 745 (7th Cir. 2015), toart affirmed summary judgment in favor of
the CRA, which had stated in its report tlaabankruptcy had been “dismissed,” when it had
been voluntarily withdrawn. The court gave aitgive grounds for its decision. It held that
there really was no inaccuracy, besa when a case is wattawn it is also dismsed. _Id. at 747.
That holding makes the case distinguishable fooms, where it is undisputedat the report here
was inaccurate. Another holding svihat the plaintiff was basirdger claim of failing to follow
reasonable procedures on the CRA's failure toen@\every bankruptcy dismissal to determine if
it stemmed from a voluntary widinawal of the petition._1d.Given that the undertaking would
have been massive, and given that FCRA d#gtuaplies that the consumer would furnish
notice to the CRA of voluntary widrawal, the court found thatetplaintiff had not shown that
her theory was a reasonable ome. The court, however, only m&oned, in a terse fashion, and
without citation of authority, thahe plaintiff had the burden testablish the reasableness of
her proposed procedure. Id. Given that thenfifaisought to establish reasonableness in a way
that varied from the procedure seeminglynaeted by FCRA, and given the court’s cursory
statement on the plaintiff’'s burden, this Codades not find _Childress pemsive authority for
departing from the weight @uthority on this issue.
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2. The Evidence Presented at Trial

In its prior decision, the Court concludedathPlaintiff had presented evidence of
negligence, beyond mere imacacy, in at least two ways: (fere was an internal discrepancy
within Plaintiff's report at the time Defendansiged it to GLWS; and (ii) Defendant self-limited
the information it received from clients byiliag to make the middle-name field of its
submission form a mandatory fiel Smith, 76 F. Supp. 3d at 660-661.

Defendant takes issue with each of these pant the basis that Plaintiff did not show
that Defendant “had notice of a problem, or thié¢rnative procedures wereasonable.” Def.
Br. at 4. As explained above aittiff was not required to shothat Defendant was on notice of
a problem or inaccuracy, or provide specific evidence of the reasonableness of procedures; thus,
to the extent Defendant argues that PlHistievidence falls short on those grounds, those
arguments are irrelevant. The Court furthendsaby its original determination that Plaintiff
presented additional evidence beyond an inaosuthat would allow a jury to infer that
Defendant was negligent.

While Defendant argues that “the evidenceé dot show that ‘some reasonable review’
would have discovered the discrapg’ contained within Plainff's background report, id. at 5,
whether a “reasonable” review wduhave uncovered the discrepgrng a factual determination
for the jury. And a jury couldonclude that a review of theport would have uncovered the
discrepancy between the middle hames and plaicessidence, and led a reasonable person to

question the results. See Background ReparE®I6 to Pl. R. 50(a$upp. Br. (Dkt. 41-7§.

* When asked whether the fact that the crimristory referred to crimes committed in Florida
made her suspicious of the accuracy of ifermation, Vicki Strawsine, human resources
director for GLWS, testified that it did. T¥ol. 2B 153:19-153:25 (Dkt. 47). While certainly

not dispositive, Ms. Strawsine’s own suspicismggests that a jurgould find a reasonable
person in similar circumstances — that is, when faced with a background report containing

9



Courts have routinely found that internal degzancies are sufficient to raise an issue of

fact for the jury._Stewart, 734 F.2d at 51-&hman v. Equifax Info. Servs., LLC, 395 F. Supp.

2d 822, 827-828 (D. Minn. 2005) (notation of accoulttbds death, which was inconsistent
with remainder of consumer’s file, could leadyjuo infer absence of reasonable procedures);

McKeown v. Sears Roebuck & Co., 335 F. pupd 917, 930 (W.D. Wis. 2004) (“Other courts

have recognized thataeiving inconsistent information marigger a duty on the part of the

[CRA] to investigate.”); Sheffer v. Experidnfo. Solutions, Inc., No. CIV.A. 02-7407, 2003 WL

21710573, at *2 (E.D. Pa. July 24, 2003) (internal inconsistencies, such as account opening prior
to consumer’s date of birth and a deceasatation on just one, out of many, accounts, permit

jury to infer procedures werereasonable); Jones v. Credit BureéGreater Garden City, Inc.,

No. 87-1302-C, 1989 WL 107747, at (D. Kan. Aug. 28, 1989) (cohét in addresses should
have alerted CRA to potential inaccuraciesCf. Morris, 563 F. Supp. at 968 (rejecting
defendant’s argument that it had no way of kimgamhat two files containing a similar name
concerned the same person, because defendant dtemd had a procedure in place that would
have detected the similarities in the filesjethshould prompt a reasdsia investigation).
Defendant further states thiaitdoes not compare its records with that of third parties
because third parties often return multiple namesdations thereof. Def. Br. at 5-6. Because
discrepancies are common, it would not be reasonaliwestigate every one of them. Id. at 6.
Defendant’s argument carries troubling insplions. Under Defendant’s theory, it is

absolved from maintaining reasonable proceduior ensuring a consumer report’s accuracy

potentially anomalous and contradictory inforraati— would also be suspicious of the report’s
accuracy.

®> Notably, Defendant does not sagg that it would be unreasonalib put in place a procedure
to catch such discrepancies, only that it wlolié unreasonable to recgDefendant to review
each one.
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simply because there are numerous opporturfitiepotential inaccuracy. See McKeown, 335
F. Supp. 2d at 931 (“Defendant Equiaargument is that in light dhe procedures it uses, it is

not surprising that the inconsistency went unndtic€his is hardly a compelling argument. The
relevant issue is whether it is reasonable formidat Equifax to rely on procedures that do not
detect this kind of inconsistency.”). The aatmng purpose behind FCRA is to prevent in the
first instance, and to protectrcsumers from, “the transmission ioficcurate information about

them, and to establish credit reporting practitest utilize accurate, relevant, and current

information in a confidential and responsili@anner.” _Guimond v. Trans Union Credit Info.

Co., 45 F.3d 1329, 1333 (9th Cir. 1995This is especially trusvith respect to information
concerning an individual's repation, personal characteristicgy character more generally,

which may necessitate a greatereleof care due to the sensitia@d subjective nature of the

information being conveyed._ See Bryant MRW, Inc., 689 F.2d 72, 78 (6th Cir. 1982).
Accordingly, FCRA must be redd a liberal manner consistenttiviits goal. _See id. at 77-78;

Cortez v. Trans Union, LLC, 617 F.3d 688, 7222 (3d Cir. 2010) (FCRA is “undeniably a

remedial statute that must bead in a liberal manner in ord&r effectuate the congressional
intent underlying it.”). In lightof this purpose, the statute canrm viewed totolerate as
“reasonable” a CRA's failure to take action slynpecause discrepancies are too numerous.
Defendant also argues that while one migbsume common names carry an increased
risk of inaccuracy, such that it should havegadures in place to address that risk, “the law
requires evidence, not assumptions.” Def. Bb.atAnd while it is trueas Defendant suggests,
that using the same basic procedure for eapbrrenay not speak to the reasonableness of a
CRA'’s procedures, id., a jury could determinattit is unreasonable to use the same basic

procedure for each report. Furthermore, a jsgermitted to apply its common sense and draw
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on its own real-world experiences in reachirggydonclusions._E.g. United States v. Jones, 580
F.2d 219, 222 (6th Cir. 1978) (“[JJury may progertly upon its own knowledge and experience

in evaluating evidence and drawing inferences fitbiat evidence . . . .”); United States v.

DiMarzo, 80 F.3d 656, 661 (1st Cir. 1996) (“As weeatedly have recognidea jury is free to

rely on its common sense . . . .”); United States v. Tin Yat Chin, 275 F. Supp. 2d 382, 384

(E.D.N.Y. 2003) (“Jurors are permitted and egfed to bring to theideliberations common
knowledge drawn from their life expences.”). Thus, iis entirely appropriatéor a jury to infer
that individuals with common names carry a highsk that information belonging to others
with the same name will be mistakenly attrdmito them, and that a reasonable person would
take steps to reduce that risk.

Along those same lines, Defendant asséhnet the evidence did not show that a
reasonable CRA would have made a middlm@afield mandatory when receiving report
requests from clients. Def. Bat 7. However, the evidenchasved that Defendant required a
certain amount of information before generatiagorts, and that addressing a middle name was
not one such piece of information. Given timportance Matthew O’Connor, Vice-President of
Operations for First Advantage Corporationrfiorate successor to Dafiant) and testifying on
behalf of Defendant, placed on thge of Plaintiff’'s middle name tale out the criminal history
as belonging to him, a jury could infer thatemsonable CRA would require a client to address
the existence of a middle name, and that sudield would be reasonable to implem&nct.

Fahey v. Experian Info. Solutions, Inc., 571Supp. 2d 1082, 1091 (E.D. Mo. 2008) (reasonable

jury could conclude that a CRA’s “reporting pealures were unreasonable, inasmuch as it failed

® Mr. O’Connor testified that Defendant cdulcreate a field thatwould account for
circumstances where the subject failed to gimeiddle name or otherwise did not have one. Tr.
Vol. 3 100:15-101:6 (Dkt. 48).
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to require sufficient identifying information abloa consumer beforesling accounts on his or
her credit report.”).

When a FCRA plaintiff identifies potentialeaknesses in a CRA’s procedures that may
be improved upon, courts typically fiidat the plaintiff has raised assue of fact for the jury.

See_Dalton v. Capital Associated Indus., 1257 F.3d 409, 416-417 (4th Cir. 2001) (*A jury

could properly conclude that was an unreasonable procedurerdty on a clerk’s informal
opinion on the crucial question of whether a speafime is a felony and that [the defendant]
should have had proceduresglace to instruct its subvendoon the appropriate sources for

reliable information about a person’s crimimatord.”); Graham v. CSC Credit Servs., Inc., 306

F. Supp. 2d 873, 878 (D. Minn. 2004) (reasonablenefgeadefendant’s procedures for tracking
sources of information it receives raises isstienaterial fact); Joree 1989 WL 107747, at *7
(“Defendants’ transfer of information from onebder’s credit file into another debtor’s credit
file is undoubtedly a seyus and significant act wth calls for more precautions than a similarity
of names.”).

Finally, Defendant contends thiéd low dispute rate indicatdbat its reports are highly
accurate, Def. Br. at 8, presumably suggesthmg highly accurate repisr are indicative of
reasonable procedures. This may be true, butridefg’s dispute rate is merely another piece of
evidence that a jury, and nibte Court, is entitletb weigh and consider.

Indeed, because reasonablenes® isften dependent on the factual context in which it is
presented, “each [case] must be judged on its merits.” Bryant, 689 F.2d at 78. Due to the
intensely factual nature of the inquiry, courtstiogly observe that it will be a jury question in

“the overwhelming majority of cases.” Guimd, 45 F.3d at 1333; see also Dalton, 257 F.3d at

416 (same); Boris v. Choicepoint Servs., 1249 F. Supp. 2d 851, 856 (W.D. Ky. 2003) (same).
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As one court has observed, “couttmsidering claims for negligemiolation of the FCRA have
manifested extreme reluctance to grant summatgment to credit reporting agencies on claims
that they failed to follow reasonable prouess to ensure maximum possible accuracy.”

McCauley v. Trans Union LLC, No. 02 Ci4042(VM), 2003 WL 22845741, at *2 (S.D.N.Y.

Nov. 26, 2003).

The Court shares a similar reluctance to displace the jury’s verdict on the negligence
issue, and, accordingly,ifhallow it to stand.

B. Plaintiff Presented Sufficient Evdence on Defendant’s Recklessness

In its Rule 50(a) decision, the Court conclddbat a jury couldind that Defendant’s
policy of never requiring clientso provide middle names, evemhere available, posed an
unjustifiably high risk of harm that was so obws Defendant should have been aware of it.
Smith, 76 F. Supp. 3d at 664. The Court furtherrdateed that a failure to address a glaring
discrepancy within Plaintiff's report permitted a jury to conclude that Defendant’'s actions
created a risk of inaccurate informationadvious that it went beyond careless. Id.

Defendant argues that there are two problems with this analysis: (i) the Supreme Court’s
Safeco decision suggests that punitive damages should notpesed under FCRA absent
“some authoritative guidance wh suggested that what [th#efendant] was doing — its
‘reading’ of the statute — was mistaken”; aig Plaintiff never denonstrated how easily
preventable the error here was, becausalilenot show that Defendant was on notice of
systemic problems with its procedures or thatradttve procedures wereasonable. Def. Br. at
9-10.

Defendant’s first point is premised onetHact that the Supreme Court took into

consideration the laclkf guidance on the meaning or é&pgability of a particular FCRA
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provision, in addition to the legshan-clear statutory text, tdetermine that the defendant’s
“reading [of the statutory langudg®&as not objectively ueasonable, and so [fell] well short of
raising the ‘unjustifiably high sk’ of violating the statute necsmy for reckless liability.”

Safeco Ins. Co. of Am. v. Burr, 551 U.S. 47,(2007). Defendant argudisat it should not be

liable for punitive damages because case law regarding 8 1681e(b) violations involve repeated
instances of inaccurate information in a repartg, outside that context, courts do not require
consumer reports to be individually examinémt anomalous information and subsequent
investigation. Def. Br. at 10.

In Safeco, the defendant’s liability turnesh whether certain conduct fell within the
scope of FCRA, which in turn depended on treamng of certain statutptext, i.e., a question
of law. Safeco, 551 U.S. at 60-67. The Sumdélourt determined th#élte conduct in question
did fall within the scope of thstatute, but observed that thdaetelant’'s reading had a sufficient
foundation in the statutory text @nvas also persuasive enoughhtive succeeded tte district
court level; it further added that no authoritatjueidance was available to warn the defendant
against the interpretation it adopted. 1d68t70. Accordingly, the Supreme Court concluded
that the defendant’s interpretation of the statuas not objectively uaasonable, let alone one
that ran an “unjustifiably highsk” of recklessly violatmg the statute. Id. at 70.

The circumstances presented here are markdiffisrent. Whereas liability in_Safeco
was premised on a question of law, Defendahé#bility depends on whether it maintained
reasonable procedures to assure maximussiple accuracy — a question of fact, largely
reserved for a jury. This fundamental distioo supports the view thahe Supreme Court in
Safeco did not purport to create a rule thay avihere a CRA disregardeauthoritative guidance

on the interpretation of the statute could its actions be deemed reckless. Such a rule would
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almost certainly remove the question of recklessrieom the hands of the jury, as questions of
authoritative guidance and statytaneaning are often deemedhie within the province of the
courts. Reasonableness of ggdures, and the failure to adopt or follow them, is open to
interpretation in a different, facie@endent way, such that courtgfer to let jures come to the

ultimate conclusion on that point. E.qQil8én v. Prudential Fin., No. 03-2313(RMU), 2004 WL

2451412, at *5 (D.D.C. Oct. 18, 2004 pllecting cases thaake note of a jurg uniquely suited

role in cases involving questions of negligenceeasonableness); see also Miller v. Johnson &

Johnson, Janssen Pharm., Inc., 80 F. Supp. 3d 1284, 1296 (M.D. Fla. 2015) (“Moreover, the

guestion of whether an employer acted willfully negligently [under FCRA] ‘is understood to

be a question of fact for ¢hjury.” (quoting Cowley v. Brger King Corp., No. 07-21772-CIV,

2008 WL 8910653, at *4 (S.D. Fla. May 23, 2008Bdwards v. Toys “R” Us, 527 F. Supp. 2d

1197, 1210 (C.D. Cal. 2007) (“Willfulness under the FCRAenerally a question of fact for the

jury.”); Hammer v. JP’s Sw. Foods, LLC., 739 F. Supp. 2d 1155, 1167 (W.D. Mo. 2010)

(same).

The most salient aspect of the Safeco decision for the present factual question is the
standard for recklessness to prove a willful \iola “action entailing ‘arunjustifiably high risk
of harm that is either known or so obviaist it should be known.” Safeco, 551 U.S. at 68

(quoting Farmer v. Brennan, 511 U.S. 825, 836 (19%bg also id. at 7Qeferring to “the

‘unjustifiably high risk’ of violating the statute necessary feckless liability.”). Under this
standard, actual knowledge of a problem or iskot necessary for a finding of recklessness
where the risk is so obvious tha€C&A should have been aware of it.

The remainder of Defendant’s arguments digrdg the second part of this standard, and

the Court, again, concludes that there was sufficient evidence for a jury to find that Defendant’s
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failure to employ certain reasonable proceduresaraunjustifiably high sk of violating FCRA.

The evidence discussed in the Court’'s Ruléap@ecision and in theection on negligence,
supra, is equally applicable to the issueretklessness. And whilBefendant asserts that
punitive damages “requires more than testimony about internet searches and ‘common sense,”
Def. Br. at 9, it fails to providéhe Court with any type of aubrity or case law, aside from
Sarver, that challenges the Court’s earlier conafuthat certain policiesnd procedures (or lack
thereof) can support a finding of NMulness, and that CRAs cantawillfully with respect to a
particular transactioh.

Here, a jury could conclude that thefammation contained on David Oscar Smith’s
criminal history was materially different fronthe rest of the information in Plaintiff's
background report such that, by failing to eayplprocedures to identify and resolve that
discrepancy, Defendant ran amjustifiably high risk of repding inaccurate information
generally, and about Plaintiff, in particufarFurthermore, given the importance placed on the
middle name in determining which records to umld in a report, and the ease with which this
issue could be addressed in the initial searguast, a jury could find that a failure to elicit
information regarding a middle name posed an tifigisly high risk in gengal, and to Plaintiff
in particular. Consequently, tl@&ourt also declines to disturbetlury’s verdict on the issue of

willfulness.

" The Court rejects Defendant'diaace on Sarver here for the sareasons described supra.

® Indeed, under Defendant’'s ovamgument, that disepancies among credit reports from third-
party credit bureaus and criminal reports plligom Defendant’'s aminal database are
sufficiently common such thatviewing and investigating each omeuld not be reasonable, a
jury might even be within its prerogative tonotude that Defendant was aware of the flaws in
its procedures and still failed to taleasonable steps to correct those flaws.
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C. Plaintiff Presented SufficientEvidence on Compensatory Damages

In his Rule 50(a) supplemental briefing, Pldirduggested that Defendant had waived its
right to contest actual damages, on the grouhds Defendant had moved for judgment as a
matter of law on just two of the three categerd damages presented to the jury — economic
loss and emotional distress — and that thers suficient evidence of the third category —
reputational harm — to submit the issue omdges to the jury on that alone. Smith, 76
F. Supp. 3d at 666. The Court did not addresssse previously, because it found that there
was sufficient evidence on the issue of lost wages and emotional distress to submit to the jury.
Id. In its Rule 50(b) motion, Defendant presesdslitional arguments as to why it can contest
actual damages — mainly, that etmonal distress and petational harm are linked. Def. Br. at
11. However, because the Court again finds Bhaintiff presented sufficient evidence on both
economic loss and emotional distress, it again®lsat to address thesue of waiver.

1. Emotional Distress

Defendant repeats its earlier argument tRkintiff's emotional distress stemmed not
from the erroneous report, but from the Snidmily’s financial situation, which would have
been severe even absent the error because the merchandiser job — the position Plaintiff was
initially offered — paid less than the deliveryinair position — the job Plaintiff wanted and for

which he had originally applied. Def. Br. at 1Refendant further submits that Bach v. First

Union National Bank (Bach 1), 149 F. App’x 354tl{6Cir. 2005), which upheld an award that

included a significant amount for emotional damagaedlistinguishable because (i) the injury in
Bach | spanned two years, cugiwhich the CRA repeatedly reked to correct the error; and
(ii) “the defendant’s actions preuted the plaintiff from obtaining loan that would have solved

a problem.” Def. Br. at 13. In contrast to Bdclbefendant submits that it corrected the error,
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and that its error merely prevented Pidinfrom obtaining the merchandiser position, the
income from which would have still left the Smidimily short every month. _1d. In response,
Plaintiff asserts that only a “causal link” betwete violation and the injury is necessary, and
that such a determination requires weighing ef ¢hidence and credibility — distinctly a jury
role. Pl Br. at 9. Plaintiff further assettsat his and his wife’s testimony spelled out in
sufficient detail the impact the report had on their lives, which permitted the jury to conclude that
Plaintiff suffered from emtmonal distress._Id. at 9-10.

Defendant’s arguments are meritless. For one thing, a jury was entitled to conclude that
Plaintiffs emotional distress stemmed from his inability to work. While Plaintiff would not
have earned as much at the merchandiser positaanas a delivery drivehe would have been
working and contributing to the family finances. idtreasonable to conclude that some income
is better than no income at alhdditionally, there was testimorthiat employees had the ability
to switch positions within GLWS if a better appunity arose; this may make certain forms of
financial stress more bearable. Ultimately, Rifis testimony regarding his emotional distress
was not tied solely to the famityfinances, but also spoke tashown feelings of depression and
worthlessness with respect to bereer and inability to work, agell as his inability to provide
any type of financial support foihe family during that period.

In addition, the Court does not find Deélant’'s attempts to distinguish Bach |
persuasive. Defendant argues that “[w]hen a pfagan show that he gave notice of a problem
with a consumer report, and thataused a problem, the courtyneonclude that he ‘does not
rely on mere conclusory statements,’ becauseaseestablished the notice and the problem”; but
here, “Plaintiff_ does ‘rely on mere conclusoratsiments,” because [Defendant] corrected his

report upon notice, and he would have suffetbe same problem . . . work[ing] as a
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merchandiser.” Def. Br. at 13 (emphasis in ioiad). What Defendant may mean to convey is
not entirely free from doubt. But the short apsws that Plaintiff here did not rely on
conclusory statements to establish emotional harm.

Defendant also urges the Court to reconsitierejection of the reasoning in_Moore V.

First Advantage Enterprise ScreeningpNo. 4:12 CV00792, 2018/L 1662959 (N.D. Ohio

Apr. 17, 2013)._See Smith, 76 F. Supp. 3d at 668lijng to follow the easoning in Moore as
inconsistent with the Sixth Circuit’'s decisionBach 1). Defendant asserts that numerous courts

have found no tension between the Sixth Cirsudtecision in Bach | and Moore, and “have

agreed that emotional distressaasy to manufacture.” Def. Bat 13. The Coudeclines this
invitation. First, neither of the two cases ditey Defendant makes anyfeesnce to Moore, let
alone explores the reasoning of Moore, undeimgirDefendant’s claim that those cases have

found no tension between Moore and Bach |. o8d¢cin both of those cases, the only evidence

presented on emotional distress was a single stattecontained in an affidavit or interrogatory
that the plaintiff experienced certain physicat anental symptoms as a result of the alleged

error or conduct. _See Flood v. Equififo. Servs., LLC, No. 13-11813, 2014 WL 4243778, at

*6 (E.D. Mich. Aug. 26, 2014) (holding that the pltiifis statements that he “suffered anger and

frustration, as well as being insulted and incomeced,” did not meet the Bach | standard for

emotional distress); Kaplan v. Experidnc., No. 09-10047, 2010 WL 2163824, at *5-6 (E.D.

Mich. May 26, 2010) (holding that the plaintdf statements that he suffered “lost sleep,
aggravation, anxiety, stress, appetite fluctuatiets,” and that he “became even more nervous,
agitated, and anxious” because of a one-day delagceiving a credit report did not meet the

Bach | standard for emotional distress)in those cases, no testimony “reasonably and

sufficiently explain[ed] the circustances surrounding the injuryBach |, 149 F. App’x at 361.
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Here, Plaintiff presented t@®mony, corroborated by his wifewhich fully explained the
circumstances surrounding his emotional injury.

Accordingly, Plaintiff presented sufficiemvidence on emotional distress to submit the
claim to the jury.

2. Lost Wages

Defendant continues to contest that Riffi submitted sufficient evidence of economic
loss in the form of lost wages the grounds that (i) “Plaintiff $éified that the merchandiser job
would have been a last resort”; and (ii) Btdf's deposition testimony “that he ‘did not’” accept
the merchandiser job because ‘[he] would not be able to live on that wage and that job
description”™ undermined his testony at trial that he auld have accepted theb. Def. Br. at
14. Defendant argues that Plainsfttlaim for lost wages requiresetjury to infer that Plaintiff
would have accepted the job when it was firstreffie an inference contradicted by Plaintiff's
testimony, which, according to Defendant, did nahdastrate that he walihave taken the job
either immediately or at all._Id. at 14-15. Bt#f responds that Plaintiff’'s testimony is evidence
for the jury, and not the Coutt weigh. PI. Br. at 10.

Defendant asks the Court to “find that thlaintiff’'s ‘own testimony ... contradict[s] the
inference [Jhe would ask the jury to draw’ amdter judgment accordingly.” Def. Br. at 15

(quoting Stegall v. Audette, 212 Rpp'x 402, 405 (6th Cir. 2006%). As explained in the

% In Stegall, the defendant presented evideanesummary judgment, showing that she was not
the officer who assaulted the piaff. Stegall, 212 F. App’x att04. In response, the plaintiff

did not submit any direct evidence that the ddémt assaulted her. Instead, she relied on
circumstantial evidence provided by the deferidéarough discovery responses to infer two
crucial facts: (i) that the defendant was the onipdke officer at the scene, and (ii) that, if she
was the only female officer, she sithave been the one attack the plaintiff._Id. at 404-405.

The Sixth Circuit observed that this first infece was belied by the plaintiff’'s own description

of the attack, in which she referenced a second female officer, and undermined by the plaintiff's
original complaint to the police department, whiadicated that additional officers, aside from

the named defendants, were present at the sdeneat 405. Given #hevidence presented by
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Court’s prior decision, however, Plaintiff affirtmeely testified that he would have accepted the
merchandiser position with GLWS during the s#ion of ownership._Smith, 76 F. Supp. 3d at
667. This is direct evidence on Plaintiff's claim for lost wages, and far from contradicting the
inference that he would have accepted the position, it supports it. To the extent that Plaintiff's
testimonial evidence may be contradicted byundermined by other evidence in the record,
weighing that evidence or evaluating Plaintiff's cradypis a task for the jury, not this Court.
Moreover, the jury could conclude that Pldinsuffered_some form of economic damages from
the loss of work, even if not for the full six weekTo conclude tha®laintiff would not have
accepted the merchandiser position at all, andetbw, that he is not entitled to economic
damages from wage loss, would substitute the opiof this Court for that of the jury’s. This
the Court cannot do.

For all of these reasons, Datlant's motion for judgment asmatter of law is denied.

lll. DEFENDANT'S MOTION FOR NEW TRIAL AND/OR REMITTITUR

A new trial is required under Rule 59, “gnlwhen a jury has reached a seriously
erroneous result as evidenced by[ ] (1) the ieerdeing against the weight of the evidence;
(2) the damages being excessiee; (3) the trial being unfaito the moving party in some

fashion, i.e., the proceedings being influencegisjudice or bias.” _Mke’s Train House, Inc.

v. Lionel, L.L.C., 472 F.3d 398, 405 (6th Cir. 20q§uoting_ Holmes v. City of Massillon, 78

F.3d 1041, 1045-1046 (6th Cir. 1996)). To proteditigant’'s Seventh Amendment right to a
jury trial, the Sixth Circuit ha cautioned judges agairstpplanting a jury’s determination of the

facts and credibility of the withesses with his or her own opinion. Holmes, 78 F.3d at 1047.

the defendant, in addition to thentradictions inherenn the plaintiff’'s own argument, the Sixth
Circuit concluded that the inference that theemed defendant had attacked the plaintiff was
implausible. _Id. However, in the present cadajntiff’'s case is not premised on any inference;
it is based on his own direct testimony regagdivhether he would have taken the merchandiser
position.
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Accordingly, “the trial court Isould deny [a motion for a new trialf the verdict is one that
reasonably could be reached, regardless of whttbdrial judge might have reached a different

conclusion were he the trier édct.” Wayne v. Vill. of Sebring, 36 F.3d 517, 525 (6th Cir.

1994); Holmes, 78 F.3d at 1047-1048, 1048-1049igcting cases and concluding that if a
reasonable juror could find for the plaintdf ,motion for new triathould be denied).
A. The Verdict Was Not Against the Weight of the Evidence

Defendant asserts that it entitled to a new trial on éhgrounds that the verdict was
against the weight of the evidencBef. Br. at 15. In support of its argument, Defendant relies
on the same reasons set forth in its mot@nudgment as a matter of law. Id.

As described in detail abovand in this Court’'s Rulé&0(a) decisiona jury could
reasonably find that Defendant both negligergthd recklessly failed to maintain reasonable
procedures for assuring maximum possible amurof Plaintiffs consumer report, and that
Plaintiff suffered emotional and economic injuryaaesult of the subsequent error. To conclude
otherwise, on any of those points, would impesitily usurp both the jury’sle to consider all
of the evidence presented and the inferenceb @nclusions that the jury drew from that
evidence. Because a reasonable jury could fawed for Plaintiff on the issues of negligence,
recklessness, and damages, the Court denitsh@ant’s request for mew trial on the grounds
that the verdict was againsetlveight of the evidence.

B. Excessiveness of Damages
1. Compensatory Damages

A motion for remittitur should be granted “gnif the award clearly exceeds the amount

which, under the evidence the case was the maximum thgtiey could reasonably find to be

compensatory for the plaintiff's loss.” Biekv. Korean Air Lines Co., Ltd., 96 F.3d 151, 156
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(6th Cir. 1996) (emphasis woriginal) (quoting_In re Lewis845 F.2d 624, 635 (6th Cir. 1988)).
Thus, “[a] trial court is within its discretion iremitting a verdict only when, after reviewing all
the evidence in the light mostviarable to the prevailing party,ig convinced thathe verdict is
clearly excessive; resultdtbm passion, bias, or prgjice; or is SO excessive or inadequate as to

shock the conscience of the court.” Ammim, L.L.C. v. Oracle Corp., 383 F.3d 462, 475 (6th

Cir. 2004).

Defendant argues that the jury’s awdod emotional distress, approximately $70,000,
greatly exceeds amounts awarded in other cagescialy considering that Defendant corrected
the error within 30 days. Def. Br. at 15-1@ccording to Defendant, awards greater than
$25,000 have been found appropriate only where a plaintiff made edpatémpts, without
success, to correct an erroneogsort, but her@laintiff's report was protly corrected and he
ultimately received the job he desired. Id. at(diing cases). Plaintiff dismisses the cases on
which Defendant relies as outdataedd states that the current verdict is both consistent with the
evidence presented and not out of line with nrecent jury awards for emotional distress under
FCRA. Pl Br. at 11-12. Defendamaintains that those largawards are predicated on FCRA
plaintiffs who have repeatedtyied and failed to correctraport. Def. Reply at 4.

The jury awarded Plaintiff $75,000 in ropensatory damages. Although the jury
instructions recited three categ® of damages, the verdict fomiid not allocate the amount of
damages among the three categories. At ma#4® can be attributed to economic loss, per the
parties’ stipulation at trialleaving $72,360 attributable to etiomal distress and/or harm to
reputation. There is no specific argument that verdict amount “shocks the conscience,” nor
does Defendant contend it was thedurct of a mistake, or thatatose out of passion, prejudice,

or bias. Rather, Defendant appetr argue, by reference to ate€CRA cases, that the award is
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beyond the range supported by the evidence preksanhtgal. Notably, Defendant does not offer
a number that it believes is more appragsialthough it hints that anything over $25,000 is
excessive. Def. Br. at 16.

The Sixth Circuit’s decision iBach | provides guidance ongtpoint. The Court’s Rule

50(a) decision identified certain skdrfeatures between the plaintiifBach | and Plaintiff here.
See Smith, 76 F. Supp. 3d at 667-668. For instaheeglaintiff in Bach | was vulnerable due to
her health and recent stroke, which may hawzesbated her emotional distress; here, the Smith
family was financially vulnerable, which greatBxacerbated the emotial distress felt by
Plaintiff. 1d. Additionally, P&intiff testified that he felt g@essed about how he was going to
make a living and his inability tprovide for his family, and that he was ashamed for having to
borrow money to make ends meet, which accordétl the Bach | plaintiff's testimony of
feeling ashamed, desperate, and embarrassed.Plaintiff and his wife also testified to the
effect of the incident on their marriage, oadl that time period the most stressful they had
experienced to date. Id. at 668. The evidergarding emotional distress among the two cases
appear to be similar in certain respects, and in Bach | the Sixth Circuit upheld a $400,000
emotional distress award — an @t significantly greater thamhat the jury awarded Plaintiff
here. It is true, that the plaintiff in Bach | struggled to get her credit reports corrected for a year
and a half, with multiple notices, letters, and calls to the defendant, some of which resulted in
harassing behavior from the defendant in oesg, Bach I, 149 F. App’x at 356-358, but that
distinction may simply justify # more than $300,000 differencetle emotional distress award.
Furthermore, the jury award does not seenessive in light of dter cases identified by

Plaintiff. For example, in Sloane vgtifax Information Serdges, LLC, 510 F.3d 495, 498-499,

503-504, 507 (4th Cir. 2007), the Fourth Circuinitted an award for emotional distress to
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$150,000 on the basis of specific and corrobortstimony as to the anxiety, humiliation, and
anger the plaintiff felt as a resuf the defendant’s failure for 2honths to correct credit errors
caused by identity theft; the phgal symptoms she experiencedaagsult; and thenpact of the
errors on her marriage, including the contemptaof divorce. The award in Sloane exceeds
Plaintiff's award by two times, bdkhe plaintiff in_Sloane suffered great deal more distress over
a significantly longer period. Meover, the Fourth Circuit obsed that more recent FCRA
cases involving “isolated or accidental reportergors,” “suggests that approved awards more
typically range between $20,0a8d $75,000.”_Id. at 505.

The Third Circuit upheld a $50,000 emotibrtistress award on ¢hbasis that the
plaintiff “suffered severe anaty, fear, distress, and embarrassatii’ experienced loss of sleep
requiring medication, frequewtying spells out of fistration, weight lossand stress due to an

erroneous notation that her namppeared on a list of suspected terrorists. Cortez v. Trans

Union, LLC, 617 F.3d 688, 719 (3d Cir. 2010). Aseault of the misinformation, the plaintiff's

application for automobile financing was delaysxVeral hours; the defendant failed to remove
the notation for approximately 18amths, causing the plaintiff to have to explain the mistake in

attempting to lease an apartment. CowteZrans Union, LLC, No. 05-cv-05684-JF, 2007 WL

2702945, at *1-2 (E.D. Pa. Sept. 13, 2007).

The Tenth Circuit has upheld a $61,500 awaisirag from testimony “that the credit
report incident is a continuing cause of emotiatistress, and that the improper request for the
report caused serious and continuing problemsha flaintiff's] marriage, due to his initial
misunderstanding about his wife’degan the request, his wife®signation from defendant and

subsequent unsatisfactory employment, angasgions occasioned by his wife’s seeking
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employment elsewhere.” Zamora v. Valley F8dv. & Loan Ass’n of Grand Junction, 811 F.2d

1368, 1371 (10th Cir. 1987).

The jury’s award is further on par with gase in this circuit, Boris v. Choicepoint

Services., Inc., 249 F. Supp. 2d 8&3¥.D. Ky. 2003). There the oot determined that a jury

could find damages for emotional distress high as $75,000, based on testimony from the
plaintiff and her co-workers regarding the ptdfis “worry, stress, ariety, loss of sleep, and
anger,” including testimony that the plaintiff alier was otherwise unable to function properly

at work due to inaccurate information regarding past insurance claims on the plaintiff's claims
report that persisted for amgximately a year and a halfld. at 855, 859-860, 860-861. Yet
another court in this circuit remitted a $2,000,000 jury award to $50,000 based on the “plaintiffs’
testimony of worry, stress, anxyetioss of sleep and expensebirnging litigation.” Anderson

v. Conwood Co., 34 F. Supp. 2d 650, 655-656 (W.D. Tenn. 1999).

In contrast, other courts have found d¢omal distress to warrant somewhat smaller
awards. The Fifth Circuit remitted damadeom $100,000 to $25,000 on the basis of testimony
“that [the plaintiff] was embarssed and humiliated about the cratbnials from several retalil
stores,” which resulted in “aubstantial measure of tempagrarublic humiliation.” _Pinner v.
Schmidt, 805 F.2d 1258, 1265 (5th Cir. 1986). Anotkkghtly more recent, Fifth Circuit case
upheld a $30,000 award on the basis that the pfagxperienced a “terrific shock” when
discovering his poor credit rating, tha¢ was denied credit fromtad stores on three different
occasions, and that he had suffered “considemlearrassment” in having to explain his credit
problems to various business associates and credherinaccuracies persisted for over a year.

Stevenson v. TRW Inc., 9872Z€ 288, 297 (5th Cir. 1993).
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Plaintiff's distress was noinconsiderable. After sultting his information for a
background check in connection with an a&mtion for employment under a new employer,
Plaintiff received notice of crimal convictions associated witiis name on a report submitted
to that employer. On the basis of that rep@GitWS withdrew Plainfi’s offer of employment
and affirmatively told him that he would needaddress the issue with Defendant. Plaintiff did
so, but did not know whether tlegror would be fixed, and, evehit was fixed, whether there
would be a job available for him at that timBlaintiff testified that he sought out employment
elsewhere to no avail. Plaintiff and his wifestiBed to the impact the loss of income had on
their family finances, their marriage, and Ptdfls well-being. Theyidentified concrete and
practical concerns associatediwihe loss of income, including unpaid bills, and Plaintiff spoke
with emotion about his embarrassment at havingstohis family for help. All of this supports
an award for emotional damages. And whileaamard of $72,000 is certainly generous, and may
sit on the high end of what would be appropriate under these circumstaigast significantly
greater than what other courts have deemedogppte when faced with similar, if not lesser,
stressors.

For instance, while the repeated denialcodédit may be embarrassing or difficult to
explain, and certainly repeateddafmuitless efforts to fix a sigle mistake can cause significant
frustration, such distress is difémt in kind and degree than whameporting ernojeopardizes a
plaintiff's ability to make important bill payments or become eligible for a job opportunity, or
when the error begins to negatively affect something as personal as one’s marriage.
Accordingly, the Court places less weight onesasuch as Pinner and Stevenson, and more

weight on cases such as Sloane Zamora. Furthermore, the@t does not believe the present

award to be incongruous with FCRa#wards in this circuit as @lenced by Bach I, Boris, and
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Anderson, particularly given the nature of #ikeged injuries and supporting testimony, and the
sums involved.

As such, the Court cannot say the verdict was excessive and declines to interfere in the
jury’s calculation of Plaintiff's intangible harm. Defendant’'s request for remittitur of the
emotional distress award is denied.

2. Punitive Damages

Defendant submits that, even if the evidemege to support a finding of willfulness, the
jury’s punitive damages award was excessive under the well-known factors set forth for
assessing the constitutionality of punitive dgew Def. Br. at 17. The Court agrees.

Three guideposts govern the evaluationhaf jury’s $300,000 punitive damages award:

(i) the degree of reprehensibiljtii) the disparity between thearm, or potential harm, and the
punitive damages award; and (iii) the differebeéween the amount awarded and civil penalties

authorized or imposed in comparable cadB®MW of N. Am., Inc. v. Gore, 517 U.S. 559, 574-

575 (1996). The Court addressesach guidepost in turn.
i. Reprehensibility

“[T]he most important indicium of the reasableness of a punitive damages award is the
degree of reprehensibility of the defendant’adwact.” Gore, 517 U.S. at 575. To that end, the
Court should consider whether: “the harm smal was physical as opposed to economic; the
tortious conduct evinced an indifference to oreakless disregard of the health or safety of
others; the target of the conduct had finanemnerability; the conduct involved repeated
actions or was an isolated incident; and the haa® the result of intentional malice, trickery, or

deceit, or mere accident.”__State Farm Mut. Auto. Ins. Co. v. Campbell, 538 U.S. 408, 419

(2003).
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Defendant asserts that its conduct could betconsidered reprehensible, because only
one of the five State Farm factors is establistiédintiff's financial vulnerability. Def. Br. at
18-19.

In response, Plaintiff argues generallyithmut breaking down Defendant’s conduct
according to the five listed factors, that fBedant's conduct was reprehensible, because
Defendant was on notice of its responsibility to assure maximum possible accuracy of consumer
reports and of the precigeror that occurred here, but failedimplement a policy or practice to
address those errors. PIl. Br.1&-17. Plaintiff further arguethat the five-factor_State Farm
analysis is not a good match for FCRA cases.alld.7-18. SpecificallyPlaintiff suggests that
the first two factors should carry very little ight in the FCRA context, because a FCRA
plaintiff's injury will almost alvays be economic in nature, andattthe final factor, as it relates
to malice, should also be discounted, becauseuWWHERA violations danot require malicious
intent. Id. at 18. Platiff also argues that the reprehenléy factors are adequately satisfied
here, and even if not all met, the absencelldiivee merely renders an award suspect, but not

necessarily unconstitutional. _Id. at 1980.

9In its reply, Defendant makes a bald statenibat the Supreme Court’s decision in Safeco
stands for the proposition that “punitive damages can only be awarded in FCRA cases if the
defendant had notice, via an aggropinion, or an pellate decision, that its procedures were
unreasonable,” and that Plaintiff has failed dite to any such authority indicating that
Defendant’s procedures were unreatdma Def. Reply at 6. As discussed earlier, the lack of
authoritative guidance was simpbne factor the Supreme Court considered in determining
whether a CRA’s interpretation of the law waseasonable; it was not a necessary condition for
a finding of recklessness. Furthermore, as naagecourts have discussed, whether a defendant
used reasonable proceduresverwhelmingly a question for a jur As a result, there are likely

to be few court opinions settingrtb what exactly is reasonable and what is not. Given the lack
of authoritative court guidance on what is unoeable, Defendant’s theory would rarely permit

a CRA to be liable for punitive damages becauseettsesimply unlikely to be an authoritative
court opinion directly on pointpr one that speaks to Defendanprecise procedures to put
Defendant on the requisite notice.
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While Plaintiff may believe that the State Fafawtors are ill-suited to FCRA cases, the
Sixth Circuit disagrees. In evaluating thenstitutionality of the putive damages award in

Bach |, the Sixth Circuit expressly used the framework set forBtate Farm._Bach |, 149 F.

App’x at 364-366" The Court will follow suit, and ages that only one of the five
reprehensibility factors — Plaintiff's financial \nérability — is satisfied here. No physical
harm occurred, and the conduct diok evince a reckless disregdaot the health and safety of
others.

There is also no evidence that the error committed here has occurred on a widespread
scale. Indeed, the only evidence offered on this point is approximately 768 disputes across four
states where consumers alleged that a crimegw@drd belonging to another person appeared on
their background report, and approximately temsuits against Defendant claiming that
inaccurate information was placed a consumer background repdBee Tr. Vol. 3 55:22-61:10
(Dkt. 48). However, there is no evidence thasth other disputes were the result of the same
unreasonable conduct at issue here. While theerg&shows that a certain number of disputes
regarding allegedly erroneousiromal backgrounds were loddewnith Defendant, there is no
information as to whether these disputes weretor@us. And even ifneritorious, there is no
indication that these mudentifications were the result efsufficient information about the

consumer, i.e., lack of middle name, or whetherghvas an internal inconsistency within that

1 Moreover, the decision on whidPlaintiff principally relies inurging the Court to reject or
discount the five-factor analysis explicitly stathat Bach I's “reasoning appears to be soundly
applicable to FCRA cases where both compemngaand punitive damages have been awarded
by a jury,” and distingished the case before it on the groutitst the plaintiff had only been
awarded low-end statutory damages. Saundefgwifax Info. Servs., L.L.C., 469 F. Supp. 2d
343, 354 (E.D. Va. 2007) (emphasis in originafj,d, Saunders v. Branch Banking & Trust Co.

of Va., 526 F.3d 142 (4th Cir. 2008). Here, both compensatory and punitive damages were
awarded.
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consumer’s background report that might have sstggethe criminal histy was erroneous or
otherwise suspect.

And finally, the fifth and final facto— whether the conduct was the product of
intentional malice — is not met. While a remaable jury could find Defendant’s conduct to be
negligent or reckless, there i evidence that Defendantted out of intentional malice,
trickery, or deceit.

Therefore, the first guidepost weighs in favor of reducing the punitive damages award.

ii. Disparity between the harm suffered and the size of the punitive damages
award

Punitive damages “must bear a ‘reasonablatiomship’ to compensatory damages.”
Gore, 517 U.S. at 580. Accordinglgourts look to “whether #re is a reasonable relationship
between the punitive damages agvand the harm likely to resudlom the defendant’s conduct

as well as the harm that actually has ocaliteld. at 581 (quotingr’XO Prod. Corp. v. Alliance

Resources Corp., 509 U.S. 443, 46093)). While the Supreme Ga has been reluctant “to

impose a bright-line ratio which a punitive dajea award cannot exceed,” it has observed that
“few awards exceeding a single-digit ratio beém punitive and compensatory damages, to a
significant degree, will satisfglue process.” _State Fari38 U.S. at 424-425. Indeed, a
punitive damages award four times greater tharcdmpensatory award the ratio between the
two awards in this case — “might be close te line of constitutional impropriety.” Id. at 425.
Moreover, courts should be wanf substantial compensatodamages that lidy contain a

punitive component, as is often the case with esnatidistress awards. See id. at 426; Bach v.

First Union Nat'| Bank (Bach )| 486 F.3d 150, 154 (6th Cir. 2007); Bridgeport Music, Inc. v.

Justin Combs Pub., 507 F.3d 470, 489 (6th Cir. 2007). In those circumstances, an even lesser

ratio may be appropriate. State Farm, 538 U.S. at 425-426.
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Where reprehensibility is low and compensatory damages are substantial, the Sixth

Circuit has generally found a 1:1 211 ratio to be th upper limit. _Baclil, 486 F.3d at 156-157

(settling on a 1:1 ratio whemaintiff was awarded $400,000 in compensatory damages and only

one reprehensibility factor was present); Brigge Music, 507 F.3d at 487-490 (holding 2:1 or

1:1 ratio was all that due process toledawhere $366,939 in compensatory damages was

awarded and one reprehensibility factor was present); Clark v. Chrysler Corp., 436 F.3d 594,

606-609 (6th Cir. 2006) (concluding a 2:1 ratio was appropriate where $235,629 was awarded in
compensatory damages and one reprabdity factor was present).
Here, Plaintiff was awarded $75,000 in comgmnry damages — not an insubstantial

sum. See Arnold v. Wilder, 657 F.3d 353, 3&Bth Cir. 2011) ($57,400 in compensatory

damages not a nominal amount). Importantlyncat the entirety othat amount can be
attributed to emotional distress and/or reputatidharm, thus the compensatory damages award
already encompasses what the Supreme Court and Sixth Circuit have described as a punitive
element. Therefore, in light of the low repeelibility of Defendant’s conduct, as well as the
amount and the nature of the compensatory dasyaward, the Court cdodes that a 2:1 ratio
is the outer bounds of what is conditnally permissible in this case.

While Plaintiff cites to a number of out-ofrcuit cases affirming much higher ratios, the
Court does not find those cases to be persuadivenany of those cases, the compensatory
damages were nominal, or significantly smallgarranting higher ratios. Pl. Br. at 20 (citing
cases involving compensatory amounts of $1, $2,000, and $4,000).

Moreover, Plaintiff is wrong in arguing thttte Court could, and should, add mandatory
attorney fees and costs to compensatory desyahen undertaking a comparison with punitive

damages. First, the court in the case on Wwii@intiff relies acknoWedged the “conceptual
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difficulty” that the comparison created. Willoln, Inc. v. Pub’l Serv. Mut. Ins. Co., 399 F.3d

224, 235 (3d Cir. 2005). Second, teurt theorized irthat case — where the insurer in bad
faith unreasonably delayed settlement — that fa#p fees and costs awlad . . . is the proper
term to compare to the punitive damages award for ratio purposes,” because the promise of
attorney fees is the mechanism that permitdigsato secure counsel and bring actions to
vindicate the type of dilatorgonduct at issue. Id. at 233@ Here, FCRA permits both actual
— in the form of economic and emotional distress — and punitive damages. Actual damages
fairly represent the harm suffered, or likelyhtave resulted, from théefendant’s conduct, and
are readily available for comparison purposésisi no valid purpose iserved by including
attorney fees intthe calculations.
iii. Sanctions for comparable misconduct

The third guidepost looks toward civil onminal penalties for comparable misconduct,
because legislative judgments as to the type and amount of sanctions for the conduct at issue
should be given “substantial deference.” Gore,815. at 583. The Sixth Circuit has noted that
the maximum civil penalty the Federal Trade Commission could seek for each knowing violation
of FCRA was not applicable farivate actions brought by individlcitizens, making this final
guidepost “not particularly hefipl in assessing the constitutionality of the punitive damage[s]
award.” Bach I, 149 F. App’x at 367.

Thus, the Court relies on the first two guideposts in finding that a 2:1 ratio — i.e., a
punitive damages award of $150,000 — is the outer bounds of what is constitutionally

permissible in this case.
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iv. Appropriate relief

Regarding the appropriate relief in these circumstances, Plaintiff points to a distinction
between a request for a constitutional reductibpunitive damages and a request for remittitur
of punitive damages. Pl Br. at 12-13. Pidinasserts that Defendant has raised only a
constitutional challenge to the punitive danmsmgerard and, accordingly, no remittitur is possible
here, just a constitutiohaeduction. _Id. at 12-14. In p&/, Defendant reéis on the Sixth
Circuit’s failure to distinguish between the twoBach |, and thus arguésat this Court may not
draw such a distinctionDef. Reply at 5.

Other courts have drawn the distinction didsed by Plaintiff, and the Court finds the
reasoning underlying that disttinan persuasive. For example, the Eleventh Circuit observed the
difference between reducing ayjis verdict on the grounds dh the verdict is unsupported —
amounting to judicial review of a jury’'factual determination — and reducing a punitive
damages award on the grounds that it is prolildiye the Constitution — a legal analysis that

does not undermine a jury’s factual findingdohansen v. Combustion Eng’g, 170 F.3d 1320,

1331 (11th Cir. 1999). ThJohansen court explained thmcause the Seventh Amendment
prohibits courts from reexamining a jury’s detaration of the facts, a plaintiff's consent is
required for remitting a jury award; in the absence of consent, a court can only exercise its
inherent power to order a new trial. 1d.1828-1329. Indeed, a plaifi must be given the

option of a new trial in lieu o& remittitur. _Hetzel v. Prince William Cnty., Va., 523 U.S. 208,

211 (1998) (per curiam). However, nothing pratsita court from reexamining a jury’s verdict
for errors of law, and a court has both afigattion and the power to do so. Johansen, 170 F.3d
at 1330. Accordingly, the Eleventh Circuit concluded that, upon determining the constitutional

limit of a punitive damages award, the court nesyer judgment, as a matter of law, for that
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amount, without offering the option of a new triddl. at 1331-1332. The Johansen court further
observed that a new trial would serve no purpose, because a new jury could not enter a punitive
award higher than what the court had already determined was constitutionally permissible. Id. at
1332 n.19.

The Court recognizes théte Sixth Circuit in_Bach | dishot draw this distinction, but
neither did it undertake any substantive analysithisfissue._See Bach |, 149 F. App’x at 367.
It also appears that thererie consistent practice among Sixircuit panels. _See Arnold, 657

F.3d at 372 (modifying punitive damages award dinelcting entry of jdgment in accordance);

Morgan v. New York Life Ins. Co., 559 ¥ 425, 443 (6th Cir. 2009) (vacating punitive
damages award as unconstitutionally excessiveingtihuctions to enter an order of remittitur on

remand); Bridgeport Music, 507 F.3d at 490 (amwching for remittitur of punitive damages or a

new trial); Clark, 436 F.3d at 608-609 (remandingdotry of a reduced award, conditioned on

the plaintiff's acceptance, or a new trial); Romanski v. Detroit Entm’t, L.L..C., 428 F.3d 629, 650

(6th Cir. 2005) (remanding with instructionsgive plaintiff option of remitted punitive damages
award or new trial).

In the absence of clear guidance from thettSCircuit, the Couradopts the Eleventh
Circuit's approach. Because the Court agredb Riaintiff that Defeadant has raised only a
constitutional argument, it will enter a modifigaddgment to reflect # reduction in punitive

damages._See Cummings Inc. v. BP Prods. N. Am., Inc., 648 F. Supp. 2d 969, 987 n.7 (M.D.

Tenn. 2009) (adopting the Eleventh Circuit's aygmh and entering judgment reducing punitive
damages award). This approach corrects thal lerror contained in the jury’s verdict and

avoids a new trial on damages, which would serve no purpose.
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Therefore, the Court will reduce the juryavard of punitive damages to twice the
amount of compensatory damages and enter a modified judgment that will include only $150,000
for punitive damages.

3. Mistakes at Trial

Finally, Defendant alleges that, to the ext¢he jury’s verdit was not supported by
sufficient evidence, was contrary to the weighthe evidence, or was otherwise excessive, it
was due to the following purported mistakes at trial:

e The Court failed to include a statement that emotional distress is
easy to manufacture in the jumgstructions, which would have
deterred the jury from retming excessive and unsupported
awards.

e The Court included a jury instruch regarding a CRA’s ability to
disclaim liability in fine prin, which prejudiced Defendant by
suggesting that Plaintiff's blaground report contained improper
language.

e The Court rejected Defendant’'s proposed verdict form which
would have asked the jury to determine first whether Defendant
followed reasonable procedures;falure which led the jury to
assume that Defendant failedfedlow reasonable procedures.

e Plaintiff repeatedly asserted thaefendant did not use his social
security number in preparing Plaintiff's report, when Defendant
did, in fact, use Plaintiff's social security number to exclude
records containing a different social security number. This
mischaracterization of the evid@mwas an attempt “to persuade
the jury that [Defendant’'s] alleged failure to do a seemingly
obvious thing (use a social se¢ymumber to avoid inaccuracies)
was not just negligent, but reckless.”

Def. Br. at 20-21. Plaintiff sserts that Defendant failed fwovide any legal or factual
development in support of its contentions, anak tihere is no reason to conclude any of the

alleged mistakes are grounds for a new trial. BRI at 24 n.15. Other than to cursorily repeat

37



some of its earlier assertiorsee, e.g., Def. Reply at 2 n.1, 4,f@&wdant does not return to these
alleged mistakes in its reply.

The Court agrees with Plaintiff that f@edant has failed to provide any factual
development or legal authority as to why suulstakes warrant a new trial. _McPherson v.
Kelsey, 125 F.3d 989, 995-996 (6thr.C1997) (“[l]ssuesadverted to in a perfunctory manner,
unaccompanied by some effort at developegumientation, are deemed waived. It is not
sufficient for a party to mention a possible argaina the most skeletal way, leaving the court
to ... put flesh on its bones.” (alterations in imr@d)). These issues are deemed waived, and, in
any case, lack merit.

First, the statement “emotional distress isye manufacture” is not a statement of the
law. Defendant provides no authority in its biredicating why it would be entitled to such an
instruction, other than tsummarily state that other courtstims circuit have approved and used
it. However, while other cots in this circuit may havejuoted the above language in an
opinion, Defendant has not provided the Court wiblirt decisions apprawy jury instructions
with such statements. Moreovertch a statement is unnecessarily inflammatory, and may cause
a jury to believe, on a basis other than its omdependent evaluation of the credibility of the
witnesses, that a plaintiff is fabrioag his claim of emotional distress.

Second, Defendant has provided no legal aitthsuggesting that a CRA can disclaim
liability for errors on a report; thus there is malication that the referenced jury instruction

contains an inaccurate statement of the law. BO€r v. Experian Info. Solutions, Inc., No. 09-

CV-00040-WJIM-KMT, 2011 WL 3365955, at *8 (DColo. May 17, 2011) (CRA cannot
“contract out of its statutgr obligations by entering into settlement agreements with

consumers.”), report adopted on otlgeounds by 2011 WL 3365513 (D. Colo. Aug. 4, 2011).
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Furthermore, Defendant was the party that cadigdntion to the disclaimer, which prompted
Plaintiff's request to add thedditional jury instruton. See Tr. Vol. 3 120:6-121:18 (counsel
agreeing that Defendant solicited testimony widspect to the disclaimer contained in the
report’s fine print). Defendant does not e{plhow it can introduce evidence that it warned
readers of the report that all of the informatammtained in the reporhay not be accurate, but
then claim that an instruction informing the jury that Defendant cannot disclaim its liability
under FCRA is somehow prejudicial.

Third, the jury was instructed that FCRé&quires CRAs to use reasble procedures to
assure maximum possible accuracy. Jury Instostat 15 (cm/ecf page) (Dkt. 37). The jury
was also instructed that, if it found that Defendaat negligent in fulfilling this duty, it could
award damages. Id. at 17 (cm/ecf page). This is a correct statement of the law. If the jury found
that Defendant used reasonable proceduresputd have checked “no” under the question,
“[d]id Defendant [ ] negligently fail to follw reasonable procedures to assure the maximum
possible accuracy of the information on the rejosbld about [Plaintiff].” Verdict Form at 1
(cm/ecf page) (Dkt. 35).

Fourth, even if Plaintiff did mistakenly fexence Defendant’s failure to use a social
security number in searching the proprietagtionwide criminal datzase, this mistake only
speaks to one theory of liability. And, as Defendant noted, he corrected these mistakes in his
closing argument. Def. Br. at 21. No reasonalden of prejudice is nde out. And, by failing

to object, Defendant’s burden to show prejudica “heightened” one. See Bridgeport Music,

507 F.3d at 478 (failure to object to allegedinproper comments during closing argument

requires heightened degree of prejudi&)ickland v. Owens Corning, 142 F.3d 353, 358 (6th

Cir. 1998) (same); Portis v. Grand Truk R.R. Co., 28 F.3d 1214, 1994 WL 362110, at *3
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(6th Cir. July 12, 1994) (table) (reviewing forrtgs injustice” where defendant failed to object
to plaintiff's statements durg closing). Defendant cannoest that heightened burden.
Accordingly, the Court finds Defendant’sgaments that purported mistakes led to an
unsupported verdict both undewspéd and unpersuasive.
V. CONCLUSION
For the above reasons, the Court denies Defendant’s renewed motion for judgment as a
matter of law, and grants in part and denrepart Defendant’s motion for new trial and/or

remittitur (Dkt. 57).

SO ORDERED.
Dated: September 30, 2015 s/Mark A. Goldsmith
Detroit, Michigan MARK A. GOLDSMITH

UnitedStatedDistrict Judge

CERTIFICATE OF SERVICE

The undersigned certifies that the foregoing docunvesms served upon counsel of record and any
unrepresented parties via the Court's ECF Systetindinv respective email or First Class U.S. mail
addresses disclosed on the Notice @ckbnic Filing on September 30, 2015.

s/CarriecHaddon
Caseévianager
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